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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

COBRECTED  TO  APBIL  12,  1803. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  the  AppeU&te  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  County  and  Probate 
Courts. 

(1)  THE  SUPKEME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  grand  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

REPORTER. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  Z>i*<ricf— Carroll  C.  Bogos Fairfield. 

Second  District— James  B.  Ricks Taylor ville. 

Third  District^J Aoon  W.  Wilkin Danville. 

Fourth  District— JoszPiL  N.  Carter Quincy. 

Fifth  District— JoKS  P.  Hand Cambridge. 

Sixth  District— J AWJSS  H.  Cartwright Oregon. 

Seventh  Z>i«fricf— Benjamin  D.  litAGRUDER Chicago. 

The  Cliief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Cnief  Justice 
within  six  years  last  past.  Mr.  Justice  Magruder  is  the  present  Chief 
Justice. 

CLERK. 

Christopher  Mamer,  158Throop  St.,  Chicago. 

UBRARIAN. 

Ralph  H.  Wu.kin,  Robinson, 
(iii) 
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(2)  APPELLATE  COURTS. 


These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  fleeted  in  each 
district 

REPORTER. 

Martin  L.  Newell Springfield. 

FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Farlin  Q.  Ball,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Ashland  Block,  Chicago. 
Thomas  G.  Windes,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Arba  N.  Waterman,  Presiding  Justice,  Ashland  Block,  Chicago* 
Edmund  W.  Burke,  Justice,  Ashland  Block,  Chicaj^o 
Henrt  V.  Freeman,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  coimty. 
•Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

George  W.  Brown,   Presiding  Justice,  Wheaton, 
Harrt  Hiobee,  Justice,  Pittsfieid. 
DoRRANCE  DiBELL,  Justice,  Joliet. 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court, 
Court  sits  at  Springfield,  Sangamon  county,  on  the  thii-d  Tuesdays 

in  May  and  November. 
Clerk— W.  C.  Hippai-d,  Springfield. 

Francis  M.  Wright,  Presiding  Justice,  Urban  a.  t 
Olivkr  a.  Harker,  Justice,  Carbondale. 
Benjamin  R.  Burroughs,  Jastice.  Edwardsville. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  heli  by 
three  judges  of  the  Circuit  Court,  designated  and  assigned  by  tho  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Asseinbiy,  approved  June  2,  I6i1. 
Hurd's  Statute,  1897,  508,  Laws  of  18^7,  lii. 

t  Resigned. 
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FOURTH  DISTRICT, 

Gompoeed  of  the  Southern  Grand  Division  of  the  Supreme  Court. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  fourth  Tues- 
days in  February  and  August. 
Clerk — ^Albert  C.  Miilspaugh,  Mount  Vernon. 

Hiram  Biqelow,  Presiding  Justice,  Galva. 
James  A.  Creighton,  Justice,  Springfield. 
Nicholas  E.  Worthinqton,  Justice,  Peoria. 


(3)  CIECUIT  COUKTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows :  * 

First  Circuit.— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johinson,  Union,  Jackson,  Williamson  and  Saline. 

judges. 
Joseph   P.  Robartb,  Cairo. 
Outer  A.  Harker,  Carbondale. 
Alonzo  K  Vickers,  Vienna. 

Second  Circuit. — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Edmund  D.  Youngblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Newlin,  Robinson. 

TTiird  Circuit.— The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville. 
William  P.  Early,  Edwardsville. 
WiLUAM  Hartzell,  Chester. 

Fourth  Circuit— The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Cliristian.     * 

JUDGES. 

WiLUAM  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelbyville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van  Sellar,  Paris. 
M.  W.  Thompson,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit— The  counties  of  Champaign,vDouglas,  Moultrie,  Ma- 
tx>n,  DeWitt  and  Piatt. 

JUDGES. 

Soi^N  Philbrick,  Champaign. 
Edward  P.  Va^l,  Decatur. 
William  G.  Cochran,  Sullivan. 

•Laws  1887, 1S8. 
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Seventh    Circuit— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  J^^ey. 

JUDGES. 

James  A.  Creiohton,  Springfield. 
Robert  B.  Shirley,  C'arlinville. 
Owen  P.  Thompson,  Jacicsonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

judges. 
John   C.  Broady,   Quincy. 
Harry  Hiqbee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit,— The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit— The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford.  : 

JUDGES.  I 

COLOSTIN  D.  Myers,  Bloomington.  i 

George  W.  Patton,  Pontiac.  | 

John  H.  Moffett,  Pazton. 

Twelfth  Circuit— The  counties  of  Will,  Kankakee  and  Iroquoi& 

JUDGES. 
DORRANCE    DiBELL,    Joliet. 

Robert  W.  Hilscher,  Watseka. 
John  Small.  Kankakee. 

Thirteenth  Circuit. — The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit.  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

judges. 
Richard  S.  Farrand,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 


Courts  of  Cook  County.  vii 

Sixteenth  Ofrcut^— The  counties  of  Kiane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Henry  B.  Willis.  El^in. 
Charles  A.  Bishop,  Sycamore. 
George  W.  Brown,  Wheaton. 

Seventeenth  Circuit— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

judges. 

Arthur  H.  Frost,  Rockford. 
CHARLES  E.  Fuller,  Belvidere. 
Charles  H.  Donnelly,  Woodstock. 


(4)  COUETS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— John  A.  Cooke,  County  Building,  CJhicago. 

JUDGES. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Arba  N.  Waterman,  Charles  G.  Neely, 

Elbridor  Hanecy,  Frank  BakeR, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
Clerk — John  A.  Linn,  County  Building,  Chicago. 

JUDGES. 

Theodore  Brentano,  Arthur  H.  Chetlain, 

Henry  M.  Shepard,  Henry  V.  Freeman, 

Philip  Stein,  Willard  M.  McEwen. 

Jesse  Holdom,  Farun  Q.  Ball, 

Jonas  Hutchinson,  Joseph  E.  Gary, 

aytct.  Chytraus,  Marcus  Kavanaqh. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the' city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry.  Co.,  141  IlL  497.)* 

THE  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.        Francis  Brandeweide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
John  L.  Healy,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Gallagher,  Judge.  Harry  C.  Moran,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
John  L.  Healy,  Judge.  John  J.  Kelly,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Lapsley  C.  Henly,  Judge.  Thomas  M.  Lytle,  Clerk. 

•The  act  in  relation  to  courts  of  record  in  cities.  Par.  240  of  Ch.  37,  Hard's  R,  S., 
1899,  givea  city  courts  jurisdiction  in  probate  matters.  McKinstry  v.  Elliott,  69  IlL 
App.  599. 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Ck)ok,  Kane.  La  Salle,  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counties  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
lb81,  72.) 

JUDGBS.  CJOUNTIES.  COUNTY  SEATS. 

Charles  B,  McCrory Adams Quincy. 

William  S.  Dewey Alexander Cairo. 

Joseph  Story Bond Greenville. 

W^M.  C.  De  Wolf.  Jr Boone Belvidere. 

S.  A.  Hubbard Brown    Mt.  Sterling. 

Joe  a.  Davis Bureau Princeton. 

F.  I.  Bezaluon Calhoun Hardin. 

Alva  F.  Wingert Carroll Mt.  CanoU. 

Darius  N.  Walker Cass Virginia. 

Calvin  C.  Staley Champaign Urbana. 

Jambs  A.  Forrestrr Christian Taylorville. 

Everett  Connelly Clark Marshall. 

John  R.  Bonney Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  Cofer Coles Charleston, 

Orrin  N.  Carter Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. . .  Cook Chicago. 

Ausby  L.  Lowe Crawford Robinson. 

S.  B.  Rarioen Cumberland Toledo. 

WiLUAM  L.  Pond DeKalb Sycamore, 

L.  R.  Herrick DeWitt Clinton. 

William  W.  Reeves Douglas Tuscola. 

Linus  C.  Ruth DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

David  L.Wright Effingham Effingham. 

Beverly  W.  Henry Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

James  Mooneyham Franklin Benton. 

W.  Scott  Edwards Fulton Lewistown. 

Marsh  Wiseheakt Gallatin Shawneetown. 

David  F.  King Greene Carrollton. 

George  W.  Huston Grundy Morris. 

Chas.  B.  Thomas Hamilton McLeansboro. 

John  W.  Williams Hancock Carthage. 

Marcelles  Tyer Hardin Elizabethtown, 

Raus  Cooper Henderson Oquawka. 

T.  H.  Chesley Henry Cambridge. 

Frank  Harry Iroouoia Watseka. 

WiLLARD  F.  EILLIS Jactsou Murphysboro. 

I.  D.  Shamhart Jasper Newton. 

Conrad  Schuel Jefferson Mt.  Vernon. 

Charles  S.  White Jersey Jerseyville. 

William  Rippin Jo  Daviess Galena. 

W.  Y.  Smith Johnson Vienna. 

M.  O.  SOUTHWORTH Kane Geneva. 

John  H.  Williams,  Pro.  J Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

WiLUAM  Hill Kendall Yorkville. 

J.  D.  Welsh Knox Galesburg, 


County  and  Probate  Courts. 


JUDGES.  COUNTIES.  C50UNTY  SEAT^. 

DeWitt  L,  Jones Lake Waukegan. 

William  H.  Hinebauou LaSalle Ottawa. 

Albert  T.  Lardin.  Pro.  J LaSalle Ottawa. 

Jasper  D.  Madding Lawrence Lawrenceville. 

Robert  H.  Scott Lee Dixon. 

Charles  F.  H.  Carrithkus.  ,  Livingston Pontiac. 

Donald  McC^rmick Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

John  B.  Vaughn Macoupin Carlinville. 

John  F.  Hillskotter Madison Edwardsville. 

Chas.  H.  Holt Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McComas Mason Havana. 

L.  P.  Oakes Massac Metropolis. 

WiLUAM  J.  Frankun McDonough Macomb. 

Orson  H.  Gillmorb McHenry Woodstock. 

Holland  A.  Russell McLean Bloomiugton. 

George  B.  Watkins Menard Petersburg. 

William  T.  Church Mercer Aledo. 

Paul  C.  Bret Monroe  . . : Waterloo. 

M.  J.  McMuRRAY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan Jacksonville, 

E.  D.  Hutchinson Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

WiLBERT  I.  Slemmons PeoHa    Peoria. 

Mark  M.  Bassett,  Pr«).  J Peoria Peoria. 

R.  W.  S.  Wheatly Perry Pinckneyvilla 

F.  M.  Shonkwiler Piatt Monticello. 

B.  T.  Bradburn Pike Pittsfield. 

William  A.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Moimd  City. 

Henry  U.  Mills Putnam Hennepin. 

Lovejoy  Taylor Randolph Chester. 

John  A,  McNeil. Richland Olney. 

Elmer  E.  Parmenter Rock  Island Rock  Island. 

John  L.  Thompson Saline Harrisburg. 

George  W.  Murray Sangamon Springfield, 

William  H.  Colby,  Pro.  J. . .  Sangamon Springfield. 

H.  V.  Teel Schuyler Rushville. 

James  Callans Scott Winchester. 

Thomas  H.  Righter Shelby Shelbvville. 

Bradford  F.  Thompson Stark Toulon. 

John  B.  Hay St.  Clair Belleville. 

Frank  Perrin,  Pro.  J St.  Clair Belleville. 

A.  J.  Clarily Stephenson Freeport. 

Jesse  Black,  Jr Tazewell Pekin. 

Monroe  C.  Crawford Union Jone8l)ora 

J.  Murray  Clark Vermilion Danville. 
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OASES 


APPELLATE  COURTS  OF  ILLINOIS. 


Third  District— May  Term,  1902. 


Mattoon  Gas  Light  and  Coke  Go.  t.  Catherine  Dolan. 

1.  Actions — Given  to  Personal  Representative  of  Deceased  for  Death 
by  Negligent  Act — By  the  common  law  no  right  of  action  was  given  to 
the  personal  representatives  of  a  deceased  person  whose  death  was 
caused  by  the  wrongful  act,  neglect  or  default  of  another;  such  action 
is  secured  only  by  the  statute  (chapter  70,  R.  S.);  the  amount  recovered 
shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow  and  next 
of  kin  in  the  proportion  provided  by  law  in  relation  to  the  distribution 
of  personal  property  left  by  persons  dying  intestate. 

2.  Statutes— C/iapf€r  70^  IL  S.,  Construed.— The  term  ''adminis- 
trator"  as  used  in  chapter  70,  R.  S.,  is  construed  to  mean  personal 
representative. 

3.  Rkleabe— Of  Claim  by  Sole  BeneJlciary.^The  right  of  the  sole 
beneficiary  of  a  suit,  who  is  under  no  disability,  to  settle  and  accept 
payment  of  the  unliquidated  damages  due  her,  is  well  settled. 

4.  Administrator— /Ztgrfef  and  Authority  to  Control  and  Settle 
Suit — The  right  and  the  authority  of  the  administrator,  who  is  only  the 
representative  of  the  beneficiary,  to  control  the  suit  or  settle  it,  is  by  no 
means  exclusive.  The  principal  may  also  do  what  the  agent  may;  the 
beneficiary,  if  under  no  disability,  or  limitation,  may  do  what  the 

•  trustee  may.    The  administrator  can  only  sue  for,  recover  and  distrib- 
ute the  damages. 

5.  Practicb — WTiat  Evidence  is  AdminHible  in  Actions  Ex  Delicto 
Under  the  General  Issue,— In  actions  ex  delicto,  all  evidence  tending  to 
show  that  there  is  no  cause  of  action,  may  be  given  under  the  general 
issue,  and  this  includes  a  release. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  City 
Court  of  Mattoon,  the  Hon.  Lapsley  C.  Henly,  Judge  presiding.  Heard 
in  this  court  at  the  May  term,  1902.  Reversed  and  remanded.  Opin- 
ion filed  November  1,  1902. 

a) 
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Alexander  Clark,  attorney  for  appellant. 

John  F.  Voiqt,  Jr.,  and  Andrews  &  Vause,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  before  us  at  a  former  time  (96  111.  App.  652), 
and  the  judgment  in  favor  of  Dolan  was  then  reversed  for 
errors  of  instructions.  Pending  the  suit  Timothy  Dolan 
died,  and  appellee  having  been  appointed  administratrix, 
she  was  substituted  as  the  plaintiff  in  the  case,  and  the 
declaration  was  amended,  charging  that  Dolan  died  of  the 
injuries  received  in  consequence  of  the  wrongful  act,  neg- 
lect or  default  of  appellant,  and  that  he  left  a  widow  and 
next  of  kin.  A  trial  by  jury  ended  in  a  verdict  against 
appellant  for  $1,000,  of  which  appellee  entered  a  remittitur 
of  one  dollar,  and  the  court,  after  overruling  appellee's 
motion  for  a  new  trial,  gave  judgment  against  it  for  $999, 
to  reverse  which  this  appeal  is  prosecuted  and  various 
alleged  errors  have  been  urged  upon  our  attention  to  effect 
such  reversal,  among  which  are  that  the  court  rejected 
proper  evidence  offered  by  the  appellant,  gave  to  the  jury 
improper  instructions,  refused  proper  instructions,  and  the 
verdict  is  unsupported  by  the  evidence. 

The  evidence  in  the  case  shows  that  the  deceased  left  a 
widow,  and  no  children  surviving  him.  By  the  common 
law  no  right  of  action  was  given  to  the  personal  represent- 
atives of  a  deceased  person  whose  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  another,  and  such  action 
is  secured  only  by  the  statute,  (chapter  70,  Rev.  St.,)  and 
the  amount  recovered  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in  the 
proportion  provided  by  law  in  relation  to  the  distribution 
of  personal  property  left  by  persons  dying  intestate.  The 
law  in  relation  to  such  distribution,  where  there  is  a  widow, 
and  no  child  or  children,  or  descendants  of  a  child  or  chil- 
dren of  the  intestate,  is  that  the  whole  of  the  personal  estate 
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shall  descend  to  such  widow  as  an  absolute  estate.  (Par.  3, 
section  1,  chapter  39  Rev.  St.)  It  has  been  settled  by  fre- 
quent decisions  that  the  action  provided  for  by  the  statute 
is  to  be  in  the  name  of  the  administrator,  that  bein^  con- 
strued to  be  the  meaning  of  personal  representatives,  the 
term  used  in  the  statute;  but,  as  the  statute  declares,  the 
action  is  for  the  exclusive  benefit  of  the  widow  and  next  of 
kin  of  the  deceased  person,  which  by  reference  to  the  stat- 
ute of  descents,  as  has  been  seen,  means  in  this  case,  the 
benefit  of  the  widow  alone,  as  distribution  of  the  amount 
recovered  could  only  be  made  to  her.  After  the  death  of 
Dolan,  this  suit  could  only  be  prosecuted  for  the  exclusive 
benefit  of  his  widow.  None  of  his  next  of  kin  had  an 
interest  in  it,  and  nothing  could  be  recovered  on  their 
account.  The  right  to  damages  is  limited  to  the  pecuniary 
injury  to  his  widow,  resulting  from  the  death  of  the  hus- 
band. Appellant  offered  in  evidence  an  instrument  of 
writing,  proved  to  have  been  executed  by  the  widow,  by 
which  she  acknowledged  the  receipt  of  $200,  paid  to  her 
by  the  appellant,  in  consideration  of  which  she  thereby 
released  appellant  from  the  cause  of  action  incident  upon 
her  husband's  death.  The  court  sustained  appellee's  objec- 
tion to  the  introduction  of  the  paper,  and  rejected  it  as  evi- 
dence in  the  case.  In  support  of  the  ruling  of  the  court,  we 
have  been  cited  to  Henchey  v.  Chicago,  41  111.  136,  and 
Ferry  v.  Carmichael,  95  111.  530.  The  first  of  those  cases 
merely  decides  that  the  administrator  has  control 'of  the 
suit,  and  could  settle  and  dismiss  it,  if  such  conduct  was  in 
good  faith,  and  could  be  brought  to  account  by  the  benefi- 
ciaries for  improperly  doing  so,  but  the  settlement  would 
be  conclusive  between  herself  and  the  defendant.  The  sec- 
ond case  referred  to,  merely  holds  that  money  paid  to  one 
who  has  no  authority  to  receive  it,  in  settlement  of  the 
claim  of  others,  is  held  in  trust  for  the  beneficiaries.  These 
cases,  we  think,  prescribed  elementary  principles  that  need 
no  argument  to  support  them;  but  their  application  to  the 
point  in  question  is  not  seen.  The  right  of  the  sole  bene- 
ficiary of  a  suit,  who  is  under  no  disability,  to  settle  and 
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accept  payment  of  the  unliquidated  damages  due  her,  it 
seems  to  us  is  too  plain  and  simple  to  need  argument  or 
authority  in  its  support.  In  Maney  v.  C.  B.  &  Q.  R.  R.  Co., 
49  111.  App.  105,  it  was  said  that  the  acceptance  of  a  sum  in 
compensation  of  loss  by  reason  of  the  death  of  another,  the 
parties  having  the  relation  described  in  the  statute,  might 
operate  as  a  bar  of  further  recovery,  by  way  of  estoppel. 
The  right  and  authority  of  the  administrator,  who  is  only 
the  representative  of  the  beneficiary,  to  control  the  suit  or 
settle  it,  is  by  no  means  exclusive.  The  principal  may  also 
do  what  the  agent  may.  The  beneficiary,  if  under  no  dis- 
ability or  limitation,  may  do  what  the  trustee  could  do. 
The  administrator  could  only  sue  for^  recover  and  distrib- 
ute the  damages.  The  only  distributee  in  this  case  is  the 
wndow  of  the  deceased,  and  it  would  be  anomalous  to  say 
that  she  could  in  this  form  receive  two-fold  compensation 
for  a  pecuniary  loss.  The  only  reason  for  the  suit  was  the 
failure  of  the  meeting  of  minds  of  the  parties  interested  in 
agreement  relative  to  the  liability  for,  and  the  amount  of 
the  loss;  and  this  being  accomplished,  there  was  no  longer 
any  requirement  for  the  prosecution  of  this  suit.  The  suit 
having  been  prosecuted  rightfully  in  her  representative 
capacity,  and  the  compromise  having  been  effected  after- 
ward, she  was  at  least  entitled  to  nominal  damages,  and  a 
judgment  for  costs.  It  has  been  suggested  that  appellee 
had  a  lien  upon  the  damages  for  her  expenses.  The  decis- 
ion in  Henchey  v.  Chicago,  supra^  holds  there  is  no  lien 
where  the  damages  are  unliquidated.  It  is  also  further 
intimated,  the  release  was  obtained  by  fraud.  The  answer 
to  this  is  there  was  no  evidence  of  it,  and  if  there  was,  that 
would  be  a  question  for  the  jury  to  determine.  It  is  also 
the  familiar  practice,  in  actions  ex  delicto^  that  all  evidence 
tending  to  show  there  is  no  cause  of  action,  may  be  given 
under  the  general  issue;  and  this  rule  includes  a  release, 
such  as  was  offered  in  evidence  in  the  case,  and  we  are  of 
the  opinion  it  was  prejudicial  error  for  the  court,  as  it  did, 
to  reject  it. 
The   court  instructed   the    jury  to  the  effect  that    if 
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plaintiff  was  entitled  to  recover  under  the  evidence,  then 
the  jury  should  assess  the  damages  at  such  sum  as  they 
might  believe  from  the  evidence  to  be  just  compensation 
with  reference  to  the  pecuniary  injury  resulting  to  the  wife 
and  next  of  kin.  This  instruction,  as  we  have  seen,  is 
wrong;  the  damages  should  be  confined  to  the  wife  alone. 

It  follows  from  what  we  have  said  that  upon  the  admis- 
sion of  the  release  in  evidence  it  would  be  proper  for  the 
court  to  instruct  the  jury  upon  it;  but  an  instruction  of 
that  kind  was  refused  by  the  court,  of  which  appellant 
complains.  As  the  evidence  was,  the  instruction  was  prop- 
erly refused,  for  the  reason  the  court  had  rejected  the  evi- 
dence upon  which  it  was  based. 

Further  complaints  have  been  made  and  argued  with  ref- 
erence to  the  evidence  of  the  case,  and  the  instructions  of 
the  court;  but  what  we  have  already  said  we  think  suffi- 
ciently covers  all  that  is  material  for  a  proper  disposition 
of  the  case. 

For  the  errors  indicated  the  judgment  of  the  trial  court 
will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  consonance  with  the  views  herein  expressed. 

Keversed  and  remanded. 


John  W.  Merrill  et  al.  y.  Clifford  D.  Merrill. 

1.  Instructions— Sifimaiingr  Out  One  Prominent  Fact  and  Ignoring 
Othera.^An  instruction  which  calls  repeated  attention  to  a  prominent 
fact  upon  which  fraud  is  predicated— the  relationship  of  the  parties, 
and  ignores  another  important  point  incident  to  such  relation,  is  mis- 
leading. 

2.  Save— That  No  Presumption  Arises  from  Relationship  of  Parties 
to  Alleged  Fraudulent  Sales.— An  instruction  which  tells  the  jury  that 
there  is  no  presumption  of  law  from  the  relationship  of  the  parties  to  an 
alljeged  fraudulent  sale,  is  misleading,  when,  if  considered  together  with 
other  facts  proven  in  the  case,  not  alluded  to  in  the  instructions,  the 
circumstances  of  the  relationship  of  the  parties  might  have  been  of  con- 
trolling importance. 

8.    bAwa—That  the  Father  and  Son,  in  Their  Dealings  with  Each 
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Other,  Are  upon  Precisely  the  Same  Footing  as  Persons  Who  Are 
Strangers. — An  instruction  that  the  father  and  son,  in  their  dealings 
with  each  other,  are  precisely  upon  the  same  footing  as  persons  who  are 
strangers,  and  that  the  same  presumptions  of  honesty  and  fair  dealing 
applies  to  them  as  to  other  persons,  is  erroneous.  This  is  a  question  of 
fact  for  the  jury. 

Trespass,  for  taking  and  selling  a  stock  of  goods  upon  an  execution. 
Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon.  John  H. 
MoFFETT,  Judge  presiding.  Heard  in  this  court  at  the  May  term, 
1902.    Reversed  and  remanded.    Opinion  filed  November  1,  1902. 

Henry  W.  Wolskley,  attorney  for  appellants. 

Tenney,  McConnkll,  Coffeen  &  Harding  and  O.  H. 
Wylie,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  an  action  of  trespac3  against  appellant  Merrill, 
together  wittx  Timothy  Ross,  sheriff  of  Fo*'d  county,  for 
taking  and  selling  a  stock  of  goods  upon  an  execution 
against  Louis  Merrill.  The  recovery  was  for  $4,604.08,  and 
to  reverse  the  judgment  this  appeal  is  brought.  Louis 
Merrill,  the  father  of  appellee,  kept  a  general  store  at 
Cabery,  in  Ford  county,  and  was  largely  indebted  to  his 
brother,  John  W.  Merrill,  and  to  other  persons,  greatly  in 
excess  of  his  apparent  assets.  He  sold  his  stock  of  goods 
to  his  son,  the  appellee,  for  $4,000,  and  in  payment  took  his 
four  notes  of  $1,000  each,  due  in  one,  two,  three  and  four 
years  respectively.  Appellee  took  possession  of  the  prop- 
erty and  proceeded  to  conduct  the  business  of  the  general 
store,  and  did  for  a  time,  until,  upon  learning  of  the  sale, 
appellant  Merrill  took  judgment  upon  his  notes  against 
Louis  Merrill,  levied  upon  and  sold  the  stock  of  goods  as 
the  property  of  Louis  Merrill,  insisting  the  sale  to  the  son, 
appellee,  was  fraudulent,  and  designed  to  hinder  and  delay 
the  creditors  of  the  father,  and  this  was  the  chief  issue  of 
fact  in  the  trial  court. 

Appellee  knew  of  some  of  his  father's  debts,  and  from  all 
the  circumstances,  and  his  association  with  the  father,  it  is 
a  fair  inference  that  he  knew  his  father  was  greatly  involved 
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in  debts  that  he  was  unable  to  pay,  and  this,  coupled  with 
the  giving  of  the  notes  as  stated,  operated,  it  is  insisted,  as 
a  fraud  upon  the  father's  creditors — if  not  in  fact,  at  least  ip 
law.  The  sale  as  it  was  made,  hindered  the  creditors  of  the 
father,  and  put  the  proceeds  of  the  sale  out  of  their  reach, 
and,  whether  fraudulent  or  not,  that  at  least  was  a  question 
requiring  accuracy  of  instructions  to  the  jury  in  order  that 
they  might  not  be  misled  in  the  determination  of  the  vital 
issue  of  the  case.  Among  others,  the  court  gave  the  fol- 
lowing instructions  at  the  instance  of  the  plaintiff : 

"  3.  The  law  presumes  that  men  act  and  intend  to  act, 
in  their  business  dealings,  fairly  and  honestly,  and  without 
any  intention  of  defrauding  others;  and  therefore,  one  who 
charges  that  a  transaction  lias  been  entered  into  with  fraud- 
ulent or  corrupt  motives  must  establish  his  charge  by  a 
preponderance  of  the  evidence. 

4.  The  law  does  not  forbid  relatives  from  dealing  with 
each  other,  but  on  the  contrary  they  have  the  same  right 
to  buy  from  and  sell  to  each,  other  as  other  persons  have, 
and  a  sale  can  not  be  held  to  be  fraudulent  merely  because 
it  was  made  from  a  father  to  a  son,  or  between  other  rela- 
tives; and  the  same  presumption  of  honesty  and  fair  deal- 
ing applies  to  such  a  sale  as  to  transactions  between  other 
persons,  until  it  is  overcome  by  a  preponderance  of  evi- 
dence tending  to  show  that  a  fraud  was  intended  or  com- 
mitted. 

5.  The  fact  that  Clifford  Merrill  is  the  son  of  Louis 
Merrill,  from  whom  he  purchased  the  goods  in  controversy, 
of  itself,  does  not  show  that  the  sale  was  a  fraudulent  one, 
nor  of  itself  raise  any  presumption  against  either  the  good 
faith  of  the  parties  or  the  validity  of  the  sale.  And  before 
the  sale  can  be  impeached  there  must  be  other  evidence 
from  which,  in  connection  with  all  the  facts  and  circum- 
stances in  the  case,  you  believe  that  the  purpose  of  the  sale 
was  to  hinder,  delay  or  defraud  creditors." 

By  these  instructions  the  court  repeatedly  impressed 
upon  the  minds  of  the  jury,  as  the  law  applicable  to  this 
case,  that  the  law  presumes  that  men  act  and  intend  to  act 
honestly,  without  intent  to  defraud,  and  this  presumption 
of  honesty  applies  to  the  sale  from  the  father  to  the  son  in 
this  case,  and  that  the  relationship  of  the  parties  does  not 
raise  any  presumption  against  the  good  faith  of  the  parties 
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or  the  validity  of  the  sale.  These  instructions,  as  applied  to 
the  vital  issue  in  this  case,  are  misleading;  if  for  no  other  rea- 
son, because  they  call  repeated  attention  to  a  prominent  fact 
upon  which  fraud  is  predicated — the  relationship  of  the  par- 
ties, and  ignore  another  important  point  incident  to  such 
relation,  which,  it  was  insisted,  appeared  on  the  trial — the 
knowledge  of  the  son  of  the  father's  embarrassed  circum- 
stances, and  that  the  sure  effect  of  giving  notes  on  time, 
as  they  were,  would  remove  all  the  father's  assets  beyond 
the  reach  of  his  creditors.  Whether  the  sale  was  entered 
into  at  the  time  with  fraudulent  or  corrupt  motives,  as  for 
the  purpose  of  hindering  and  delaying  the  creditors  of  the 
father,  was  a  fact  to  be  determined  by  the  jury  from  all 
the  evidence  in  the  case,  including  the  relationship  of  the 
parties  and  all  its  surrounding  circumstances,  and  it  was 
misleading  and  prejudicial  for  the  court  to  call  the  atten- 
tion of  the  jury  repeatedly,  as  it  did,  to  the  single  fact  of 
relationship,  and  say,  as  a  matter  of  law,  that  no  presump- 
tion arises  from  that  fact,  when,  if  considered  together 
with  other  facts  proven  in  the  case,  not  alluded  to  in  the 
instructions,  the  circumstance  of  the  relationship  of  the 
parties  might  have  been  of  controlling  importance.  The 
instructions  also  put  the  father  and  son,  in  their  dealings 
with  each  other,  precisely  upon  the  same  footing  as  per- 
sons who  are  strangers,  when  the  jury  are  told  that  the 
same  presumptions  of  honestj'^  and  fair  dealings  applies  to 
them  as  to  other  persons.  This  was  a  question  of  fact, 
also,  for  the  jury  to  decide  from  all  the  evidence  in  the 
case.  It  has  been  said  in  Second  National  Bank  v.  Gilbert, 
174:  111.  485,  that  where  the  parties  to  a  transfer  are  near 
relations,  clearer  and  more  convincing  proof  is  required  of 
the  good  faith  of  the  transaction,  than  when  they  are 
strangers.  In  Martin  v.  Duncan,  156  111.  280,  an  instruction 
was  asked  to  the  effect,  that  while  it  is  not  unlawful  for 
brothers  to  deal  with  each  other,  yet  where  the  parties  to  a 
transfer  are  near  relatives,  clearer  and  more  convincing 
proof  is  required  of  the  good  faith  of  the  transaction,  than 
when  they  are  strangers;  and  it  was  said  there  was  no  good 
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reason  why  the  instruction  should  not  have  been  given.  If 
such  an  instruction  is  proper,  as  the  Supreme  Court  say  it 
is,  it  follows  that  those  given  in  this  case  in  opposition  to 
its  principle,  are  erroneous.  It  is,  however,  sufficient  for 
us  to  say,  that  in  our  opinion  the  question  whether  the 
relationship  of  the  parties,  together  with  all  the  other  evi- 
dence, was  sufficient  proof  of  fraud,  was  for  the  jury  to 
decide,  and  that  it  was  error  to  recite  in  the  instructions, 
as  was  done,  the  single  fact  of  such  relationship,  discon- 
nected from  the  other  facts,  and  say  that  no  presumption 
arose  from  it.  If  such  fact  was  duly  considered  by  the 
jury,  and  given  its  proper  weight  in  view  of  the  other  facts 
proved,  that  alone  might  have  turned  the  scale  and  brought 
the  verdict  differently,  while,  as  we  think,  the  instruction  led 
the  jury  to  consider  the  relationship  of  the  parties  as  an 
isolated  fact  merely.  In  view  of  the  unsatisfactory  state 
of  the  evidence  to  support  the  verdict,  we  believe  the  jury 
was  misled  by  the  instructions. 

For  the  reasons  we  have  given,  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed  and  the  cause  remanded  for  a 
new  trial 


Wesley  lies  v,  Emma  L.  Swank.  a2028  453 

1.  StANDKR— WTwi^  w,  Under  the  Statute,— The  BtaXute  m^kes  it  an 
actionable  slander  for  a  person  to  falsely  use,  utter  or  publish  words 
which  in  their  common  acceptance  shall  amount  to  charge  any  person 
with  having  been  guilty  of  fornication  or  adultery. 

2.  Same— IVAeri  Several  Statements  Taken  Together  Amount  to 
Charging  Plaintiff  toith  Adultery.— V^hile  it  is  true  that  it  is  not  slan- 
der to  say  falsely  of  a  person  that  he  or  she  would  commit  an  offense. 
which  would  constitute  slander  if  it  had  been  said  that  such  person  had 
committed  that  offense,  yet  where  several  such  statements,  in  view  of 
the  whole  connection,  surroundings,  occasion  and  evident  intent  with 
which  they  were  spoken  and  understood  by  the  persons  to  whom  they 
w^ere  said,  amount  to  charging  the  plaintiff  with  having  been  guilty  of 
adultery,  such  statements  constitute  slander. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Cirouit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookwalteb,  Judge  presiding. 
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Heard  in  this  court  at  the  May  term,  1902.    Affirmed.    Opinion  filed 
November  1,  1902. 

G.  W.  Salmans  and  Fred  Draper,  attorneys  for  appel- 
lant. 

Penwell  &  LiNDLEY,  attomevs  for  appellee. 

Mr.  Justice  Bdrrouohs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the.  case  brought  in  the  Circuit 
Court  of  Vermilion  County  June  6,  1901,  by  the  appellee, 
Emma  L.  Swank,  against  the  appellant,  Wesley  lies,  to 
recover  damages  for  slander  alleged  to  have  been  spoken 
of  her  by  him.  The  case  was  tried  by  jury  and  resulted  in 
a  verdict  in  favor  of  appellee  for  $1,500.  The  appellant 
moved  for  a  new  trial,  which  being  denied,  he  excepted,  and 
the  court  gave  judgment  on  the  verdict. 

To  eCFect  a  reversal  of  the  judgment  the  appellant  prose- 
cutes this  appeal  and  argues  for  error  that  the  verdict  and 
judgment  are  against  the  law  and  evidence,  and  that  the 
court  gave  an  improper  instruction  for  the  appellee  and 
refused  proper  instructions  for  the  appellant. 

The  declaration,  after  alleging  that  the  appellee  was  a 
chaste  and  virtuous  married  woman,  living  upon  a  farm 
with  her  husband  and  enjoying  a  good  name  and  reputa- 
tion, charged  that  the  appellant,  maliciously  intending  to 
injure  her  in  her  good  name  and  reputation,  and  bring  her 
in  public  scandal  and  disgrace,  and  to  cause  her  to  be  sus- 
pected and  believed  by  others  to  be  a  lewd  and  unchaste 
Woman  and  guilty  of  adultery,  in  a  certain  conversation 
which  he  had  on,  to  wit,  June  7,  1900,  with  one  W.  R. 
Wright  (who  was  then  boarding  at  the  house  of  her  hus- 
band and  working  for  him  on  the  farm),  falsely  charged  the 
appellee  with  having  been  guilty  of  adultery  by  asking 
said  Wright  "  If  he  was  getting  much  "  (meaning  to  inquire 
if  the  said  Wfight  was  having  sexual  intercourse  with  any 
one).  And  that  said  Wright  replied,  "  he  was  not."  That 
the  appellant  then  said  to  Wright,  "  It  seems  as  though  you 
are.  How  about  that  woman  up  there  "  ?  (Meaning  the 
appellee).     Wright  asked   the  appellant  what  woman   he 
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meant;  the  appellant  replied,  "  Mrs.  Swank,  up  there  where 
you  stay."  Wright  replied  that  "  she  was  a  nice  woman  as 
far  as  he  knew  and  never  thought  of  anything  of  that 
kind  "  (meaning  sexual  intercourse  with  said  Wright).  The 
appellant  replied  to  said  Wright,  "  You  ought  to  get  it" 
(meaning  sexual  intercourse  with  the  appellee);  "  that  he 
(meaning  appellant)  could  get  it"  (meaning  that  the  appel- 
lant could  have  sexual  intercourse  with  the  appellee);  '*  that 
he  knew  her  to  be  that  kind  of  a  woman  "  (meaning  that 
the  appellee  was  a  lewd  and  unchaste  woman  and  had  been 
guilty  of  adultery). 

And  in  another  count  the  appellant  was  charged  with 
falsely  saying  at  another  time  on,  to  wit,  June  7, 1900,  that 
"  She  (meaning  the  appellee)  keeps  a  public  house;  I  could 
do  business  with  her  if  I  wanted  to.  I  have  seen  lots  of 
that  going  on  there."  (Meaning  thereby  to  charge  the 
appellee  with  having  been  guilty  of  adultery.) 

And  in  a  further  count,  the  appellant  was  charged  with 
having  falsely  said,  on,  to  wit,  June  7,  1900,  to  another 
farm  hand  who  lived  on  the  farm  with  the  appellee  and 
her  husband,  "  How  about  that  woman  up  there  ? "  (Mean- 
ing the  appellee.)  '*  Mrs.  Swank,  y.p  there  where  you  stay. 
You  ought  to  get  it."  (Meaning  sexual  intercourse  with 
the  appellee.)  "  I  can  get  it  (meaning  that  the  appellant 
could  have  sexual  intercourse  with  the  appellee  if  he  de- 
sired.) "  She  is  that  kind  of  a  woman."  (Meaning  thereby 
that  the  appellee  was  a  lewd  and  unchaste  woman  and  was 
guilty  of  adultery.) 

The  appellant  demurred  to  the  declaration,  but  it  was 
overruled  and  he  pleaded,  first,  the  general  issue,  and  second, 
the  statute  of  limitations,  and  issue  was  joined  on  the  first, 
and  the  second  was  traversed. 

The  evidence  shows  that  the  appellee  is  a  married  woman 
living  on  a  farm  with  her  husband,  who  employed  and 
boarded  J.  D.  Wilfrong  and  W.  R.  Wright.  J.  D.  Wilfrong 
testified  that  while  he  was  living  with  them  (about  June, 
1900,)  the  appellant  inquired  of  him  how  he  liked  work- 
ing for  the  appellee  and  her  husband.     That  he  answered 
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**  All  right."  That  the  appellant  then  said,  "  1  know  why; 
they  run  nothinpr  but  a  public  house  and  I  could  do  busi- 
ness with  the  woman  if  I  wanted  to."  That  the  witness 
understood  that  the  appellant  meant  by  what  he  said,  that 
appellee  and  her  husband  ran  a  bad  house;  that  the  appel- 
lant could  have  sexual  intercourse  with  her  if  he  desired, 
and  that  she  had  and  would  commit  adultery. 

W.  R.  Wright  testified  that  while  he  was  livino^  with  the 
appellee  and  her  husband  in  June,  1900,  he  had  occasion  to 
go  past  where  the  appellant  lives,  and  as  he  passed,  the 
appellant  talked  with  him  about  the  appellee,  and  asked 
him  if  he  was  getting  much  these  days,  and  he  said  "  No,  I 
don't  know  as  I  am;"  and  he  said  "  Seems  as  if  you  are;"  and 
I  said  "  From  whom  ? "  and  he  said  "  From  that  woman  up 
there;"  and  I  asked  "  What  woman  ? "  and  he  said  "  Swank's 
wife;"  and  I  said  "  No,  I  didn't  think  she  was  that  kind  of  a 
woman;"  and  he  said  "  If  you  ain't  you  ought  to,  you  can  get 
it,  and  you  are  a  fool  if  you  don't;  1  could  do  business  with 
her."  The  witness  further  testified  that "  from  the  way  the 
appellant  spoke  it,  and  in  the  tone  he  spoke  it,  he  was  try- 
ing to  niake  Mrs.  Swank  a  bad  character;  that  she  was  noth- 
ing but  a  whore." 

There  were  some  persons  who  testified  that  the  general 
reputation  of  the  witnesses  J.  D.  Wilfrong  and  W.  R 
Wright  in  the  neighborhood  where  they  lived,  for  truth, 
was  not  very  good,  while  others  testified  that  such  reputa- 
tion was  good. 

The  appellant  owns  seventy  acres  of  land  worth  $90  per 
acre,  is  a  bachelor,  and  owns  personal  property  worth 
several  hundred  dollars.  The  appellee  and  her  husband 
own  a  house  and  lot  in  Sidell  worth  about  $400,  and  he  is 
a  tenant  farmer. 

The  appellant  testified  in  his  own  behalf  and  denied  that 
he  had  said  either  what  J.  D.  Wilfrong  testified  he  said 
about  the  appellee,  or  what  W.  R.  Wright  testified  that  he 
said  concerning  her. 

The  court  gave  but  a  single  instruction  for  the  appellee, 
while  six  were  given  at  the  instance  of  the  appellant,  and 
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when  they  are  all  read  as  one  charge,  they  fairly  and  fully 
embody  the  law  applicable  to  the  averments  of  the  declara- 
tion and  the  evidence  on  the  trial. 

Counsel  for  appellant  criticises  the  instruction  given  for 
the  appellee  for  assuming  that  some  of  the  counts  in  the 
declaration  charge  actionable  slander,  and  it  is  contended 
that  none  of  them  do,  or  if  any  do,  that  the  instruction  fails 
to  state  which  do  and  which  do  not. 

There  was  a  demurrer  filed  to  the  declaration  and  over- 
ruled, and  had  counsel  for  the  appellant  desired  to  have 
taken  the  judgment  of  this  court  on  the  sufficiency  of  the 
declaration,  they  should  have  stood  by  their  demurrer  and 
not  have  pleaded  to  the  declaration  and  submitted  instruc- 
tions which  imply  that  it  stated  a  good  cause  of  action  as 
respects  the  counts  upon  which  the  case  was  tried. 

We  have  examined  the  instruction  criticised,  however, 
and  while  it  is  loosely  and  inartfully  drawn,  yet  in  sub- 
stance it  embodies  a  correct  proposition  of  law  applicable 
to  the  issues  tried  and  the  evidence  produced,  and  therefore 
it  was  properly  given. 

The  principal  contention  of  the  appellant,  however,  is 
that  the  words  alleged  to  have  been  spoken  by  him,  and 
which  the  two  witnesses  testified  he  used,  do  not  charge 
that  the  appellee  had  committed  adultery,  but  would  do  so 
if  properly  approached,  and  that  does  not  constitute  slander. 

While  it  is  true  that  it  is  not  slander  to  say  falsely  of  a 
person  that  he  or  she  would  conunit  an  offense^  which  would 
constitute  slander  if  it  had  been  said  that  such  person  had 
committed  that  offense  (Koch  v.  Heideman,  16  111.  App. 
478),  yet  we  are  not  prepared  to  hold  that  each  of  the  three 
sets  of  words  alleged  in  the  three  counts  of  the  declaration 
above  quoted  respectively^  to  have  been  falsely  spoken  by 
the  appellant  of  and  concerning  the  appellee,  a  married 
woman,  do  not,  in  their  common  acceptance,  amount  to 
charging  her  with  having  been  guilty  of  adultery,  for  we 
think  they  do;  especially  in  view  of  the  whole  connection, 
surroundings,  occasion  and  evident  intent  with  which  they 
Avere  spoken  and  understood  by  the  persons  to  whom  they 
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were  said;  the  statute  makes  it  an  actionable  slander  for 
a  person  to  falsely  use,  utter  or  publish  words  which  in 
their  common  acceptance  shall  amount  to  charge  any  per- 
son with  having  been  ffuilty  of  fornication  or  adultery. 
(1  S.  &  C.  111.  Stat.,  Chap.  126,  Sec.  1.) 

In  the  conflict  of  the  evidence,  it  was  the  peculiar  prov- 
ince of  the  jury  to  determine  where  the  truth  was,  and  the 
bill  of  exceptions  does  not  contain  anything  that  warrants 
us  in  disturbing  their  conclusion,  and  therefore  we  will 
affirm  the  judgment. 


The  Chicago  and  Alton  R.  R.  Co,  t.  Nannie  Flaherty. 

105        14| 

a202s  15l|  ^  Practice— WTiere  CcLse  Has  Been  Tried  Twice  by  a  Jury.^Where 
a  case  has  been  tried  twice  by  a  jury,  and  their  conclusion  twice 
approved  by  the  trial  judge,  it  will  not  be  disturbed,  in  the  absence  of 
anything  appearing  in  the  record  which  tended  to  improperly  influence 
them  in  the  consideration  and  determination  of  the  issues  presented  to 
them.    • 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of.  Macoupin  County;  the  Hon.  Robbrt  B.  Shirley,  Judge  pre- 
siding. Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion 
filed  November  1,1902. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant; 
William  Brown,  of  counsel. 

David  E.  Keefe  and  Peebles  &  Peebles,  attorneys  for 
appellee. 

Opinion  per  Curiam. 

When  this  case  was  before  us  at  a  former  term,  a  judg- 
ment against  the  railroad  company  in  favor  of  Miss  Nannie 
Flaherty  for  $3,000  was  reversed  because  the  court  gave 
improper  and  refused  proper  instructions,  and  the  case 
was  remanded  to  the  Circuit  Court  for  another  trial.  A 
statement  of  the  case  appears  in  96  111.  App.  563,  and  it  is 
unnecessary  to  repeat  it.    It  was  tried  by  jury  again,  and 
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resulted  in  verdict  and  judgment  in  her  favor  for  the  same 
amount  as  before. 

The  railroad  company  appeals  to  this  court  to  reverse 
the  latter  judgment  and  argues  for  error  that  the  court 
admitted  improper  evidence;  that  the  evidence  is  insuf- 
ficient to  support  the  verdict,  and  that  the  damages  are 
excessive. 

The  testimony  which  it  is  now  claimed  was  improper, 
was  held  to  be  proper  when  the  case  was  formerly  before 
us,  and  the  record  does  not  show  anything  which  rendered 
it  improper. 

The  evidence  upon  the  second  trial  was  substantially  the 
same  as  before,  and  it  also  appears  that  appellee  is  still 
unable  to  use  her  left  leg,  the  ankle  and  foot  of  which  were 
injured.  There  is  nothing  in  the  evidence  which  now 
causes  us  to  change  our  former  conclusion  that  the  case 
should  be  passed  upon  by  a  jury,  and  the  conclusion  they 
reached  upon  the  facts  having  been  twice  approved  by  the 
trial  judge,  will  not  be  disturbed,  in  the  absence  of  anything 
appearing  in  the  record  which  tended  to  improperly 
influence  them  in  the  consideration  and  determination  of 
the  issues  presented  to  them. 

It  is  contended  that  the  damages  awarded  are  excessive 
because  the  bad  condition  of  appellee's  leg,  foot  and  ankle 
are  due  largely  to  her  failure  to  use  them,  and  because  she 
has  kept  it  too  tightly  bandaged  since  she  received  the 
injuries  of  which  she  complains. 

The  appellee  testified  that  she  had  attempted  to  use  them 
several  times  since  she  was  injured  and  such  attempts  gave 
her  great  pain;  that  for  want  of  proper  strength  in  her 
ankle,  it  would  bend  inwardly  so  that  she  could  not  put 
any  of  her  weight  upon  that  leg  and  that  the  bandage  was 
used  in  the  manner  directed  by  her  attending  physician,  who 
testified  that  the  bandage  was  properly  used.  And  while 
other  physicians  testified  at  the  instance  of  the  railroad 
company  that  the  continued  bad  condition  of  appellee's  leg, 
ankle  and  foot  was  largely  due  to  her  not  using  them  in 
spite  of  the   pain  attending  such  use,  and   to   the  tight 
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bandage  she  wore,  yet  we  are  convinced  that  the  injuries 
which  appellee  received,  the  pain  she  suffered,  and  her 
total  inability  to  use  her  leg,  warranted  the  jury  in  allowing 
her  the  amount  they  did. 

No  prejudicial  error  having  been  committed  against  the 
appellant,  the  judgment  is  affirmed. 


105        16| 
a2028  188 


The  Chicago  &  Alton  R.  K.  Co.  t.  Truman  K.  Gore, 

1.  Carrier  op  Passengers— Care  to  be  Exercised  for  the  Protection 
ofPers(m8  Alighting  and  Boarding  Trains  at  Stations.— MsinsigeTs  and 
conductors  of  railroad  trains  must  take  notice  that  passengers  and  em- 
ployes, while  trains  are  yet  at  station  platforms,  do  and  will,  sometimes, 
get  upon  them  when  in  slow  motion,  and  as  a  high  degree  of  care  is 
due  for  the  protection  of  persons  alighting  from  and  boarding  trains  at 
stations,  it  is  the  duty  of  the  management  of  railroads  to  see  to  it  that 
the  platforms  at  the  stations  are  unobstructed  by  trucks,  baggage,  or 
otherwise  within  a  safe  distance  from  the  side  of  the  train,  before 
leaving  the  station. 

2.  "Practice— Object  of  Argnments  to  Juries. — The  object  of  argu- 
ment to  juries  by  counsel,  is  to  induce  tlie  proper  conclusions  by  which 
verdicts  may  be  reached,  based  upon  the  evidence  of  the  case,  and 
counsel  may  from  the  evidence  in  the  case,  draw  conclusions,  upon 
their  own  system  of  reasoning,  as  to  what  the  general  verdict  should 
be;  and  inasmuch  as  the  special  verdicts  are  to  affect  the  general  verdict, 
counsel  may  advise  the  jury,  in  their  argument,  concerning  such  findingp, 

3.  ^A.yLE— Motion  in  Arrest  of  Judgment  When  There  is  One  Good 
Cowwf.— Where  there  is  one  good  count  in  the  declaration,  a  motion  in 
arrest  of  judgjiient  can  not  prevail. 

4.  Negligence— .1  Question  for  the  Jury.— It  is  for  the  jury  and 
not  for  the  court  to  say  what  constitutes  negligence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge  pre- 
siding. Heard  in  this  court  at  the  May  term,  1902.  Affirmed. 
Opinion  ^filed  November  1,  1902. 

Pati^on,   Hamilton  &  Patton,  attorneys  for  appellant; 
William  Brown,  of  counsel. 

Bell  &  Burton,  attorneys  for  appellee. 
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Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  case  was  before  us  twice  before,  92  111.  App.  418, 
and  96  111.  App.  553,  and  at  those  times  the  judgments 
were  reversed,  and  the  cause  remanded  for  a  new  trial,  for 
reasons  stated  in  the  opinion  of  the  court.  A  third  trial 
has  resulted  in  a  verdict  against  the  appellant  for  $5,304, 
upon  which  the  court,  after  having  overruled  appellant's 
motion  for  a  new  trial,  gave  judgment,  and  appellant 
again  brings  the  record  to  this  court  for  review,  and  to 
effect  a  reversal  of  the  judgment  has  assigned  and  argued 
various  errors  which  it  is  insisted  contain  a  sufficient  vice 
for  such  purpose. 

As  to  the  facts  of  the  case,  there  is  no  substantial  differ- 
ence than  when  the  case  was  before  us  at  the  former  times, 
and  we  refer  to  our  former  opinions  for  a  statement  of  the 
case  without  repetition  here.  It  is  in  the  first  place 
insisted  that  the  trial  court  should  have  directed  a  verdict 
for  the  defendant,  as  it  requested,  because  the  plaintiff  was 
guilty  of  contributory  negligence.  That  the  act  of  appellee 
in  attempting  to  board  a  moving  train,  under  the  circum- 
stances shown  by  the  evidence,  is  contributory  negligence, 
and  therefore  a  bar  to  a  recovery.  When  the  case  was 
before  us  the  last  time  we  said  : 

"What  is  or  is  not  negligence  is  a  question  of  fact  to  be 
decided  by  a  jury,  under  proper  instructions,  unless  the 
act  sought  to  be  established  as  constituting  contributory 
negligence  is  such  that  all  fair  and  reasonable  minds  woufd 
agree  that  it  should  be  so  characterized.  It  may  be  that, 
as  a  question  of  fact,  circumstances  may  exist  when  to  board 
a  moving  train  would  not  be  negligence;  for  other  inde- 
pendent forces  may  intervene,  set  in  motion  by  causes  not 
connected  with  the  moving  train,  unforeseen  by  the  person 
injured,  and  in  the  absence  of  which  there  might,  in  the 
exercise  of  ordinary  care,  be  entire  safety.  The  question 
is  always  whether  the  act  is  one  which  is  consistent  with 
prudence  under  the  circumstances.  And  again,  we  can 
imagine  circumstances  when  no  fair  or  reasonable  mind  but 
would  say  it  was  negligence  to  board  a  moving  train.  It  is 
of  course  impossible  to  lay  down  a  fixed  rule  upon  the  sub- 
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ject,  and  it  is  not  intended  to  do  so,  for  the  question  is  one 
of  fact  and  not  of  law;  but  in  the  view  we  have  of  the  pres- 
ent case  we  think,  under  proper  evidence  as  to  the  incidents 
of  the  accident,  and  proper  instructions,  the  jury  may  be 
permitted  to  say  whether  the  act  of  boarding  the  movini^ 
train  was  or  was  not  contributory  negligence  on  the  part 
of  the  appellee.  If  it  was,  the  law  is  he  can  not  recover. 
If  it  was  not,  and  the  evidence  then  shows  the  injury  was 
the  result  of  the  negligence  charged  against,  and  committed 
by  the  defendant,  then  such  recovery  might  be  sustained." 

So  it  may  be  seen,  from  what  we  have  quoted  from  our 
former  opinion,  that  this  court  is  committed  to  the  state- 
ment that  the  facts  and  circumstances  in  this  case  were 
such  that  it  was  proper  to  submit  the  question,  whether  or 
not  it  was  contributor}^  negligence  to  board  the  moving 
train,  to  the  jury,  and  we  are  still  satisfied  we  then  reached 
the  correct  conclusion  upon  this  point,  and  we  are  now  to 
consider  whether  the  jury  were  warranted  in  finding,  as 
they  did,  that  there  was  no  contributory  negligence,  and 
that  the  injury  to  appellee  was  the  result  of  the  negligence 
charged  against  and  committed  by  the  appellant.  The 
conductor  of  the  train  knew  that  appellee  was  a  passenger, 
and  that  he  was  upon  the  platform  at  the  station  desiring 
and  intending  to  get  upon  the  train.  It  was  the  duty  of 
the  conductor  to  give,  and  we  think  from  the  evidence  that 
he  did  give  appellee  a  reasonable  opportunity  to  board  the 
train.  While  in  the  act  of  boarding  the  train,  however,  it 
started  to  move,  which  no  doubt  to  some  extent  confused 
the  mind  of  appellee  as  to  surrounding  conditions,  and  in 
such  confusion  of  mind  appellee  was  compelled  to  instantly 
decide  whether  it  was  safer  to  persist  in  his  eflPort  to  get 
upon  the  train,  or  get  upon  the  platform,  and  by  the  im- 
pulses that  would  naturally  spring  from  the  ordinary  mind 
under  like  circumstances,  he  clung  with  his  hand  gripping 
the  guard  rail,  and  in  this,  we  think,  he  did  no  more  than 
ordinary  men  would  do  under  like  circumstances.  In  truth, 
the  train  was  moving  very  slowly,  and  was  yet  to  be 
boarded  by  the  conductor  himself,  and  it  is  not  to  be  pre- 
sumed that  he  considered  it  dangerous  to  get  upon  the  train 
while  it  was  moving  slowly  like  it  was  at  that  time.    There 
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was  in  fact  no  danger  apparent  to  the  ordinary  mind  in  the 
mere  act  of  stepping  upon  the  train  when  appellee  did  so, 
and  but  for  another  fortuitous  circumstance,  the  position 
of  the  baggage  truck  upon  the  platform,  no  injury  would 
have  happened  to  him.  Managers  and  conductors  of  rail- 
road trains  must  take  notice  that  passengers  and  employes, 
while  trains  are  yet  at  station  platforms,  do  and  will,  some- 
times, get  upon  them  when  in  slow  motion,  and*  as  a  high 
degree  of  care  is  due  for  the  protection  of  persons  alighting 
and  boarding  trains  at  stations,  it  is  the  duty  of  the  man- 
agement of  railroads  to  see  to  it  that  the  platforms  at  the 
stations  are  unobstructed  by  trucks,  baggage,  or  other- 
wise, within  a  safe  distance  from  the  side  of  the  train,  before 
leaving  the  station.  Had  such  a  precaution  as  this  been 
taken,  demanded  as  we  think  by  a  high  degree  of  care, 
appellee  would  not  have  been  injured.  The  declaration 
charges  this  obstruction  to  the  platform  as  one  of  the  ele- 
ments of  the  negligence  averred  against  appellant,  and  we 
have  little  doubt,  in  view  of  all  the  evidence,  the  negligence 
leaving  the  truck  so  dangerously  near  the  train  was  the 
proximate  cause  of  the  injury  to  appellee,  and  had  it  nojb 
been  there,  no  injury  would  have  happened.  It  follows, 
therefore,  from  what  we  have  said,  that  in  our  opinion  the 
jury  was  warranted  in  finding,  as  they  did,  that  appellee 
was  in  the  exercise  of  ordinary  care  and  that  appellant  was 
guilty  of  the  negligence  charged  in  the  declaration,  and 
that  the  latter  was  the  proximate  cause  of  the  injury  to 
appellee.  The  court  did  not  err  in  refusing  to  direct  the 
verdict  at  appellant's  instance,  nor  will  the  verdict  be  dis- 
turbed on  the  ground  it  is  not  supported  by  the  evidence. 
It  is  also  insisted  that  the  admission  by  the  court  in  evi- 
dence of  the  conversation  between  the  appellee  and  the 
conductor  relative  to  appellee's  intention  to  alight  from  the 
train  at  Joliet  to  change  the  destination  of  his  baggage, 
was  erroneous  and  prejudicial.  We  held,  in  our  former 
opinion,  this  evidence  properly  admissible,  for  the  purpose 
of  showing  that  appellee  was  a  passenger;  and  we  might 
also  have  added,  for  the  purpose  of  further  showing  that  the 
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conductor  knew  it  was  appellee's  intention  to  get  off  the 
train  at  this  point  for  the  purpose  of  re-checking  his  bag- 
gage; and  we  are  still  satisfied  with  our  holding  upon  that 
point — in  truth,  bound  by  it  in  the  present  case.  The  con- 
ductor knew  that  appellee  was  a  passenger;  he  also  knew 
from  the  conversation  admittesd  in  evidence  that  it  was 
appellee's  intention  to  alight  from  the  train  at  that  station. 
There  is  no  evidence  that  appellee  was  forbidden  to  so 
alight,  and  when  he  did  so  with  the  knowledge  and  assent 
of  the  conductor,  as  he  did,  appellant  then  owed  him  the 
same  duty,  and  none  other,  while  upon  the  platform,  that 
it  owed  to  others  whom  it  knew  were  about  to  enter  the 
train  originally  to  take  passage,  and,  as  we  said  before,  we 
are  not  prepared  to  say  the  conductor  did  not  perform  his 
full  duty  in  this  respect,  the  fault  of  appellant  being  that 
of  leaving  a  baggage  truck  dangerously  near  the  train,  in 
consequence  of  which  appellee  was  caught  by  it,  thrown, 
and  thus  injured. 

There  was  no  prejudicial  error  in  the  court's  modification 
of  the  special  interrogatories  by  the  insertion  of  the  word 
"  proximate  "  before  the  word  "  cause,"  so  that  the  jury  was 
required  to  say  whether  the  attempt  to  board  the  train 
while  in  motion  was  the  proximate  cause,  instead  of  the 
cause  of  the  injury.  In  the  relation  of  these  words  to  the 
general  verdict,  as  they  were  used  in  the  interrogatories, 
we  see  no  substantial  difl'erence  in  their  meaning.  It  would 
doubtless  have  been  proper  to  have  given  them  as  requested, 
but  there  was  no  prejudicial  error  in  their  modification. 

It  is  also  argued  that  the  trial  court  erred  in  permitting 
the  counsel  for  appellee  to  discuss,  in  their  argument  to  the 
jury,  what  the  proper  answers,  upon  the  evidence  in  the 
case,  should  be  to  the  special  interrogatories,  and  Elgin 
City  Ry.  Co.  v.  Wilson,  56  111.  App.  364,  is  cited  in  support 
of  the  argument.  We  do  not  find  that  case  in  point,  as  the 
court  there  only  denounced  the  statement  of  counsel  that 
the  law  relating  to  special  findings  was  procured  from  the 
legislature  by  the  eflForts  of  corporations;  the  remarks  of 
counsel  concerning  the  special  findings,  required  of  the  jury, 
were  not  given  in  the  record  then  before  the  court,  and 
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the  question  was  therefore  not  before  it.  We  know,  and 
this  is  the  knowledge  of  the  profession  everywhere,  that 
the  object  of  arguments  to  juries  by  counsel  is  to  induce  the 
proper  conclusions  by  which  verdicts  may  be  reached, 
based  upon  the  evidence  of  the  case;  and  it  has  never  been 
questioned,  so  far  as  we  are  advised,  that  counsel  may  from 
the  evidence  in  the  case  draw  conclusions,  upon  their  own 
system  of  reasoning,  as  to  what  the  general  verdict  should 
be;  and  inasmuch  as  the  special  verdicts  are  to  affect  the 
general  verdict,  we  are  unable  to  devise  any  good  reason 
why  counsel  should  be  prohibited  from  advising  the  jury, 
in  their  argument,  concerning  such  findings.  If  the  legis- 
lature, in  providing  that  such  questions  of  fact  shall  be 
submitted  to  the  adverse  party  before  the  commencement 
of  the  argument  to  the  jury,  did  not  intend  to  afford  coun- 
sel an  opportunity  to  argue  the  same  questions  to  the  jury, 
then  we  are  at  a  loss  to  know  what  was  intended.  In  the 
absence  of  binding  authority  to  the  contrary,  and  none  has 
been  cited,  and  we  are  aware  of  none,  we  are  of  the  opinion 
that  counsel  on  both  sides  have  the  right,  within  the  evi- 
dence of  the  case,  to  discuss,  in  their  argument  to  the  jury, 
all  questions  arising  upon  such  evidence,  and  there  should 
be  no  limitation  upon  the  argument  merely  because  one 
side  or  the  other  may  request  special  verdicts,  including 
some  or  all  of  the  questions;  and  this  may  be  done,  even  to 
the  extent  of  advising  the  jury  how,  in  the  opinion  of  coun- 
sel, the  special  questions  should  be  answered  from  the  evi- 
dence in  the  case.  The  same  points  would  be  in  the  case 
without  the  request  of  a  special  finding,  upon  which  coun- 
sel would  undoubtedly  be  entitled  to  be  heard  before  the 
jury,  and  it  seems  absurd  to  hold  that  because  one  side  has 
requested  a  special  verdict  the  other  must  be  silent  upon 
the  subject  of  such  verdict;  for,  if  this  was  carried  to  its 
logical  sequence,  it  would  be  possible  to  prevent  all  argu- 
ment to  the  jury  by  ingeniously  requesting  special  verdicts 
upon  all  the  material  points  in  the  case. 

We  have  examined  the  instructions  given  for  the  plaint- 
iff below,  in  the  light  of  the  criticisms  put  upon  them  by 
counsel  for  appellant,  and  find  no  prejudicial  error  in  them; 
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and  when  all  the  instructions  aro  considered  together, 
given  by  the  court  for  either  party,  we  are  of  the  opinion 
the  jury  was  as  fully  and  fairly  instructed  as  the  rights  of 
appellant  demanded,  and  all  that  was  proper  in  the  refused 
instructions  was  contained  in  those  given  by  the  court  at 
the  instance  of  appellant.  The  eleventh  refused  instruc- 
tion, of  which  complaint  is  made,  assumes  to  tell  the  jury 
that  certain  facts  recited  in  it,  if  true,  would  prevent  a 
recovery,  and  it  was  properly  refused  because  it  was  for 
the  jury,  and  not  for  the  court  to  say  what  constituted 
negligence.  The  tenth  instruction  is  too  broad  in  direct- 
ing the  jury  to  disregard  evidence  that  was  admitted,  and 
that  we  held  in  a  former  opinion  was  properly  admissible. 
Had  the  instruction  been  so  framed  as  to  direct  the  jury 
to  disregard  the  evidence  so  far  as  it  affected  the  negligence 
charged  in  the  declaration,  it  would  have  been  proper  to 
have  given  it;  but  there  was  no  error  in  refusing  it  as  asked. 
The  jury  having  found  that  the  attempt  to  board  the  train 
by  appellee  while  it  was  in  motion  was  not  the  cause  of 
the  injury,  rendered  the  refusal  of  the  twelfth  refused 
instruction  harmless.  The  sixteenth,  seventeenth  and 
twentieth  instructions  assume  to  tell  the  jury  what  is  neg- 
ligence, and  were  properly  refused;  and  the  eighteenth  and 
nineteenth  instructions  were  properly  refused  for  the  rea- 
sons we  have  specified  in  respect  to  the  tenth. 

The  motion  in  arrest  of  judgment  was  properly  denied. 
While  all  of  the  negligent  acts  imputed  to  appellant,  and 
averred  in  the  second  count  of  the  declaration,  were  not 
proved,  and  need  not  have  been,  still  it  contained  enough 
substantive  and  independent  averments,  relative  to  the 
obstruction  upon  the  platform  in  its  relation  to  the  operation 
of  the  train,  whereby  appellee  was  caused  to  be  struck  by 
such  obstruction  and  thereby  injured;  and  this  we  think 
stated  a  good  cause  of  action  for  negligence  and  made  the 
count  good,  at  least  after  verdict,  and  where  there  is  one 
good  count  in  the  declaration,  a  motion  in  arrest  of  judg- 
ment can  not  prevail.  Finding  no  reversible  error  in  the 
record  and  proceedings  of  the  Circuit  Court,  its  judgment 
will  be  affirmed. 
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Hannah  Calhonn  y.  Patrick  Tangany  et  al. 

1.  Administration  op  Estates— Beneficiaries  Should  Contribute 
to  the  Payment  of  Debts  of  the  Estate  Pro  Rata, — Beneficiaries  should 
be  required  to  pay  the  liabilities  against  the  estate  pro  rata  according 
to  the  respective  shares  inherited  by  them.  A  judgment  against  them 
in  assumpsit  is  not  proper,  as  it  would  necessarily  be  the  same  against 
all,  and  by  force  of  it  any  one  of  the  defendants  could  be  required  to 
pay  the  whole  of  it  and  again  be  cotnpelled  to  sue  the  co-defendants 
for  contribution,  thus  perpetuating  the  litigation. 

Assumpsit.— -Appeal  from  the  Circuit  Court  of  Coles  County;  the 
Hon.  Frank  K.  Dunn,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  1902.    Affirmed.     Opinion  filed  November  1,  1902. 

Charles  C.  Lee,  attorney  for  appellant. 

S.  S.  Anderson  and  A.  J.  Fryor.  attorneys  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

The  declaration,  in  assumpsit,  by  appellant  against  appel- 
lees, states,  in  eflfect,  that  Ellen  Theaker  died  intestate  and 
left  the  plaintiflF  and  the  defendants  her  only  heirs  at  law; 
after  her  death,  her  estate  owed  $102  for  physician's  serv- 
ices during  the  last  sickness;  $329.12  funeral  expenses  and 
$30  for  attorney's  services  rendered  in  the  probate  of  the 
estate,  all  of  which  plaintiff  paid  to  protect  and  preserve 
the  estate,  and  which,  after  the  appointment  of  an  admin- 
istrator, she  probated  against  the  estate,  the  same  having 
been  duly  allowed,  and  that  there  were  no  assets  in  the 
hands  of  the  administrator  to  pay  the  same;  that  the 
deceased  owned  certain  real  estate  which  descended  to  her 
heirs,  in  the  following  proportions :  One-third  to  the 
plaintiflF,  one-third  to  the  defendants  John  Rooney  and 
James  Rooney  and  Elizabeth  Rooney,  and  one-third  to  the 
defendants  Ellen  Tangany,  Patrick  Tangany,  Maggie 
Tangany  and  Eugene  Tangany  as  tenants  in  common,  and 
demands  judgment  against  the  defendants  for  the  two- 
thirds  of  the  amount  so   paid.     The   court  sustained  a 
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demurrer  to  the  declaration,  and  gave  final  judgment  in 
bar  of  the  action,  and  to  reverse  the  judgment  this  appeal 
is  prosecuted,  it  being  assigned  and  argued  for  error,  the 
action  of  the  court  in  sustaining  the  demurrer. 

It  is  argued  the  plaintiff  could  maintain  the  suit  under 
the  provisions  of  section  12  of  the  statute  of  frauds.  That 
section,  however,  gives  a  right  of  action  only  to  a  creditor 
of  the  deceased  person,  and  appellant  is  not  a  creditor  of 
the  deceased.  Besides,  it  is  clear  from  the  averments  of 
the  declaration,  that  the  defendants  are  not  liable  to  equal 
parts  of  the  amount  paid;  if  there  be  a  liability  each  of 
them  will  be  required  to  pay  only  9.  pro  rata  share.  The 
sum  due  to  ap}>ellant  is  not  a  debt  due  from  the  deceased, 
but  the  greater  portion  of  it  accrued  against  the  estate 
after  death,  and  it  does  not  appear  anj*^  one  was  personally 
liable  for  it,  the  liability  being  against  the  estate  alone, 
which  had  descended  to  the  parties  to  this  suit,  not  in 
equal  proportions,  but  in  the  manner  stated  in  the  declara- 
tion— one-third  to  plaintiff,  one-ninth  each  to  the  three 
Eooneys  and  one-twelfth  each  to  the  four  Tanganys.  The 
suit  being  in  assumpsit,  the  judgment  would  necessarily 
be  the  same  against  all,  and  such  a  judgment  would  not  be 
proper,  as  by  force  of  it  any  one  of  the  defendants  could  be 
required  to  pay  the  whole  of  it  and  again  be  compelled  to 
sue  the  co-defendants  for  contribution,  thus  perpetuating 
the  litigation.  They  all  should  be  required  to  pay  the  lia- 
bility against  the  estate  pro  rata  according  to  the  respect- 
ive shares  inherited  by  them.  Outright  v.  Stanford,  81 
111.  240.  The  remedy  for  such  a  contribution  is  in  equity, 
so  that  complete  justice  may  be  done,  and  an  end  put  to 
litigation.  Indeed,  as  the  declaration  shows  the  proceeds 
of  the  sale  of  the  real  estate  in  the  partition  suit  is  still  in 
the  hands  of  the  master  in  chancery,  no  good  reason  is  per- 
ceived why  an  application  could  not  be  made  to  the  court 
in  that  case,  upon  notice  to  the  parties  interested,  and  thus 
obtain,  if  so  entitled,  a  modified  order  of  distribution  of  the 
fund,  to  the  end  that  complete  justice  may  be  done  between 
the  parties,  and  thus  an  end  be  put  to  the  litigation.  The 
judgment  of  the  Circuit  Court  will  be  affirmed. 
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Toledo,  St  Louis  &  Western  B.  R.  Co.  y.  John  W. 
Needham. 

1.  Railroads— Fac<  that  Fire  Is  Set  by  Sparks  from  Locomotive 
Makes  a  Prima  Facie  Case  of  Negligence. — The  fact  that  a  fire  is  set  by 
sparks  from  a  locomotive  makes  sl  prima  facie  case  of  negligence  and 

-  the  burdeii  is  upon  the  railroad  company  to  show  that  appliances  for 
arresting  sparks  were  of  the  most  approved  kind  and  were  in  good 
repair  and  that  the  engines  were  carefully  and  skillfully  handled  by  a 
competent  engineer. 

2.  Evidence— 0/  Condition  of  Engine  During  Preceding  Winter,— 
Evidence  as  to  the  defective  condition  of  spark  arresters  on  engines 
during  the  winter  before  the  fire  occurred,  is  inadmissible,  as  being  too 
remote. 

Trespass  on  the  Case.— Damage  to  orchard  by  fire.  Appeal  from 
the  Circuit  Court  of  Cumberland  County;  the  Hon.  Henry  Van 
Sellar,  Judge  presiding.  Heard  in  this  court  at  the  May  term,  1902. 
Reverbed  and  remanded.    Opinion  filed  November  24,  1902. 

Charles  A.  Schmettau  and  C.  M.  Connor,  attorneys  for 
appellant;   Clarence  Bi^own,  of  counsel. 

J.  F.  Hughes,  W.  C.  Greathouse  and  Lyle  Dkcius, 
attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  of  $155  against  appel- 
lant for  damages  done  to  his  apple  trees,  which  were  burned 
b}'  a  fire  set  out  by  one  of  appellant's  engines.  Appellee's 
orchard  is  on  the  south  side  of  appellant's  railroad  track. 
On  the  8th  of  April,  1901,  a  fire  started  in  the  orchard  and 
damaged  sixty-two  trees  to  the  extent  of  $2.50  each,  as 
estimated  by  witnesses.  No  one  saw  the  fire  start.  It  did 
not  start  on  the  right  of  way,  but  about  ninety  feet  south 
of  it.  While  there  is  some  contention  that  there  was  no 
evidence  that  it  was  started  by  sparks  from  one  of  appel- 
lant's engines,  we  think  that  the  jury  were  justified  in  find- 
ing from  the  circumstances  in  proof,  that  it  was.  There 
was  no  fire  in  the  orchard  when  appellee  left  it  about  noon, 
to  go  to  his  dinner.     When  he  returned  less  than  an  hour 
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afterward  he  saw  it  burning.  Three  trains  had  passed  in 
the  meantime.  Kprim.a  facie  case  of  negligence,  therefore, 
was  made  out  by  appellee,  and  the  court  properly  refused, 
at  the  conclusion  of  the  testimony  for  him,  to  instruct  the 
jury  to  return  a  verdict  of  not  guilty. 

To  overcome  appellee's  j?rima/a<?/<?  case,  the  burden  was 
upon  appellant  to  show  that  appliances  for  arresting  sparks 
on  each  of  the  three  engines  in  question  were  of  the  most 
approved  kind  and  were  in  good  repair, and  that  each  engine 
was  carefully  and  skillfully  handled  by  a  competent  engi- 
neer. Appellant  showed  that  all  three  of  the  engines  were 
skillfully  handled  by  competent  engineers  and  that  they 
were  equipped  with  spark  arresters  of  the  most  approved 
kind.  It  was  shown  that  two  of  the  engines,  numbers  50 
and  70,  were  inspected  on  the  6th  and  9th  of  April,  and 
that  the  spark  arresters  were  proi)erly  set  and  in  good 
repair.  The  same  was  found  to  be  true  with  reference  to 
the  other  engine.  No.  36,  which  was  inspected  April  2d 
and  9th.  Whether,  in  the  absence  of  proof  that  the  arrest- 
ers had  not  been  tampered  with  after  the  fire  and  before 
the  inspection  on  the  9th,  the  evidence  was  such  as  to 
require  that  they  should  be  in  good  condition  at  the  time  of 
the  fire,  was  a  question  for  the  jury,  and  one  about  which 
we  do  not  care  to  express  our  views  at  this  time. 

To  meet  appellant's  proof  appellee  introduced  in  rebuttal 
two  witnesses,  who  testified  that  they  had  noticed  during 
the  preceding  winter  and  at  various  other  times,  showers 
of  sparks  thrown  by  appellant's  engines,  and  had  seen  large 
quantities  of  cinders  on  the  ground,  from  twenty  to  one 
hundred  feet  from  the  right  of  way.  It  was  not  pretended 
that  either  of  the  engines  in  question  threw  the  sparks  or 
cinders  testified  to.  There  is  no  possible  view  in  which 
testimony  so  remote  could  be  admissible.  The  condition 
of  the  spark  arrester  on  some  of  appellant's  engines  during 
the  winter  before  may  have  been  bad,  or  the  engine  may 
have  been  improperly  or  unskillfuUy  managed,  but  it  is' 
difficult  for  us  to  see  how  either  one  of  those  facts  would 
tend  to  prove  that  the  engines  in  question  were  in  bad  con- 
dition on  the  8th  of  April,  or  not  properly  managed. 
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For  error  in  admitting  the  testimony  of  the  two  wit- 
nesses in  rebuttal  the  judgment  must  be  reversed. 

We  think,  also,  that  the  jury  should  have  answered  the 
sixth,  seventh  and  eighth  special  interrogatories  propounded 
at  the  instance  of  appellant.  We  see  nothing  wrong  with 
the  instructions. 

Judgment  reversed  and  cause  remanded. 


Chicago^  Peoria  and  8t.  Louis  B  j.  Co.  v.  Joseph  Bourne. 

1.  Railroads— Duf 2^  to  Keep  Fences  in  Repair,— It  is  the  duty  of  a 
r  lilroad  company  to  keep  its  fences  in  repair,  and  abutting  land  owners 
have  a  right  to  assume  that  it  will  do  so. 

Statutory  Action,  for  killinp:  of  stock  by  railroad.  Appeal  from  the 
Circuit  Court  of  Morgan  County;  the  Hon.  Owen  P,  Thompson,  Judge 
presiding.  Heard  in  this  court  at  the  May  term,  1902.  Aifirmed. 
Opinion  filed  November  1,  1902. 

L.  O.  Vacght,  attorney  for  appellant;  Blufobd  Wilson 
and  Philip  Baeton  Warken,  of  counsel. 

Robert  Tilton,  attorney  for  appellee. 

Mr.  J  csTicK  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  commenced  before  a  justice  of  the 
peace  of  Morgan  county  by  the  appellee  against  the  appel- 
lant, to  recover  damages  and  attorney  fees  under  the  statute 
for  seventeen  hogs  killed  by  the  trains  of  the  appellant 
while  on  the  tracks,  where  they  had  strayed  through  an 
insufficient  fence  between  his  pasture  and  its  right  of  way. 

The  case  was  first  tried  before  the  justice  and  afterward 
by  jury  in  the  Circuit  Court,  where  it  resulted  in  a  verdict 
and  judgment  in  favor  of  the  appellee  for  $112  damages 
and  $35  attorney  fees. 

The  appellant  moved  for  a  new  trial,  which  being  denied, 
it  excepted,  and  prosecutes  this  appeal,  arguing  for  error 
that  the  verdict  and  judgment  are  not  supported  by  the 
evidence. 
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It  appears  that  a  number  of  years  ago  the  railway  com- 
pany placed  a  fence  on  a  line  dividing  its  right  of  way 
from  appellee's  pastures,  and  on  account  of  its  age  and  the 
neglect  of  appellant  to  repair  it  throughout  its  length,  it 
had  become  so  rotten  in  places  that  the  hogs  in  question 
strayed  from  appellee's  pasture  through  the  fence  upon  the 
right  of  way  of  the  appellant  and  were  killed  by  the 
passing  trains  of  the  appellant. 

After  some  of  the  hogs  had  been  killed  the  appellee 
requested  the  appellant  to  repair  the  fence,  and  it  did  fix  a 
part,  but  not  all  of  it  along  appellee's  pasture. 

It  is  contended  that  appellee  was  guilty  of  contributory 
negligence  in  permitting  his  hogs  to  remain  in  his  pasture 
after  he  discovered  the  fence  was  insufficient  to  keep  them 
off  the  railroad  right  of  way.  But  we  can  not  concur  in 
that  view,  for  the  railway  company  had  a  fence  on  the 
line,  and  the  appellee  had  the  right  to  have  his  stock  in 
his  pasture,  putting  the  risk  of  loss  by  neglect  to  repair 
and  keep  the  fence  sufficient,  upon  the  railway  company, 
on  which  the  statute  imposes  that  duty;  and  the  "  mere 
leaving  them  there  is  not  negligence  nor  evidence  of  negli- 
gence on  his  part,  which  a  jury  should  be  allowed  to  con- 
sider. The  law  should  not,  and  does  not,  in  our  opinion, 
oust  him,  nor  permit  a  jury  to  oust  him,  of  the  valuable  use 
of  his  own  land  for  that  cause,  in  such  a  case."  Terre 
Haute  &  Indianapolis  R.  R.  Co.  v.  McCord,  56  111.  App.  173. 

The  evidence  warranted  the  verdict  and  judgment,  and 
the  latter  is  affirmed. 


In  Be  the  Petition  of  William  McCaleb,  In  the  Matter 
of  the  Goon  Run  Drainage  and  Levee  District. 

1.  Appeals— Under  Sec.  58  of  the  Levee  Act. —The  only  appeals 
allowed  bylaw  under  section  58  of  the  levee  act  are  to  the  Supreme  Court, 
where  the  confirmation  of  special  assessments  is  involved,  and  to  the 
Circuit  Court  in  other  cases,  where  the  orders  are  of  a  final  character. 
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Petition  to  Set  Aside  Order  of  Approval  of  Report  of  Commis- 
siouers  of  Drainage  District.— Appeal  from  the  County  Court  of  Mor- 
gan County;  the  Hon.  Charles  A.  Barnes,  Judge  presiding.  Heard  in 
this  court  at  the  May  term,  1902.  Dismissed.  Opinion  'filed  November 
1,  1902. 

J.  M.  RiGGs,  attorney  for  appellant. 
WoRTHiNGTON  &  Eebye,  attomeys  for  appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion 
of  the  court. 

Strueter  and  Purnell,  two  of  the  commissioners  of  Coon 
Run  Drainage  District,  made  a  report  to  the  County  Court 
under  section  41  of  the  levee  act,  concerning  drainage,  which 
was  by  the  court  approved  July  31,  1901,  after  which  and 
at  the  ensuing  December  term  of  the  County  Court  the 
appellant,  McCaleb,  the  other  commissioner,  filed  his  peti- 
tion alleging  wherein  the  report  of  the  commissioners  was 
wrong,  and  taking  exceptions  thereto,  in  which  he  asked 
the  court  to  set  aside  the  order  of  approval  and  for  a  fur- 
ther hearing  upon  such  report;  the  court  sustained  a  demur- ' 
rer  to  the  petition  and  entered  its  final  order  dismissing  it, 
from  which  order  appellant  obtained  and  perfected  the 
present  appeal  to  this  court. 

A  motion  has  been  entered  in  this  court  to  dismiss  the 
appeal  herein  for  the  reason,  as  has  been  alleged  and  argued, 
that  such  appeal  does  not  lie  from  the  County  Court  to  this 
court,  but  only  to  the  Circuit  Court.  It  is  objected  by  the 
counsel  for  appellant  that  the  motion  has  not  been  made  by 
the  proper  parties.  If  we  have  no  jurisdiction  of  the  appeal, 
it  will  subserve  no  good  purpose  td  discuss  the  question  who 
in  fact  are  the  interested  parties,  Strueter  and  Purnell,  or 
the  drainage  district,  for  the  purpose  of  making  such  mo- 
tion. If  this  court  is  without  jurisdiction  of  the  subject- 
matter  of  the  appeal  and  another  court  had  such  jurisdic- 
tion, we  would  be  required  to  dismiss  it  of  our  own  motion. 

In  AUman  et  al.  v.  Lumsden  et  al.,  48  111.  App.  17,  where 
an  order  was  made  by  the  County  Court  annexing  lands  to 
the  district  under  the  provisions  of  section  58  of  the  same 
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act,  this  court  held  that  the  appeal  from  such  an  order  was 
direct  to  the  Circuit  Court  and  not  to  this  court;  that  the 
only  appeals  under  the  act  in  question  allowed  by  law  are 
to  the  Supreme  Court  where  the  confirmation  of  special 
assessments  is  involved,  and  to  tlie  Circuit  Court  in  other 
cases,  where  the  orders  are  of  final  character.  We  are 
unable  to  perceive  any  reason  for  prosecuting  the  present 
appeal  to  this  court,  when  the  one  in  the  case  cited  would 
not  lie.  The  reasoning  applies  alike  to  both  cases.  The 
appeal  should  have  been  taken  to  the  Circuit  Court,  and  it 
will  be  dismissed. 


A.  W.  Heinly  v.  Eva  Goldberg. 

1.  EVTOENCE — Where  it  is  Conflicting  it  is  the  Jury's  Province  to 
Find  the  Truth, — Where  the  evidence  is  conflicting  it  is  the  peculiar 
province  of  the  jury  to  find  the  ti*uth,  and  tins  court  will  not  feel  justi- 
fied in  disturbing  a  judgment  that  is  clearly  supported  by  the  evidence 
produced  by  the  plaintiff,  although  tlie  evidence  for  the  defendant  may, 
on  the  face  of  the  transcript,  appear  to  preponderate  in  his  favor. 

Aftsanlt  and  Battery.— Appeal  from  the  Circuit  Court  of  Vermilion 
County;  the  Hon.  Ferdinand  Bookwalter,  Judge  presiding.  Heard 
in  this  court  at  the  May  term,  1903.  Affirmed.  Opinion  filed  Novem- 
ber 1,  1902. 

Mabin  &  Clark,  attorneys  for  appellant;  J.  B.  Mann,  of 
counsel. 

KiMBROuGH  &  Meeks,  and  O.  M.  Jones,  attorneys  for 
appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  court. 

In  a  suit  for  damages  for  an  assault  and  battery  upon  her 
person,  appellee  recovered  a  judgment  against  appellant  for 
$500.  In  seeking  a  reversal,  appellant  urges  that  the  ver- 
dict is  against  the  evidence,  and  that  the  court  improperly 
instructed  the  jury. 

The  evidence  shows  that  prior  to  the  assault  complained 
of  appellant,  and  appellee's  brother,  Solomon  Goldberg, 
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were  partners  in  business  at  Danville,  III.,  and  that  appel- 
lee had  been  employed  as  bookkeeper  for  the  firm.  In 
October,  1901,  appellant  filed  a  bill  to  dissolve  the  part- 
nership and  obtained  a  temporary  injunction  restraining 
his  partner  from  interfering  with  the  property  of  the  firm. 
A  few  days  thereafter,  appellant,  with  three  other  men, 
broke  into  the  room  where  the  partnership  property  was 
kept  and  proceeded  to  remove  it.  After  they  had  removed 
the  most  of  the  property  appellee  appeared  upon  the  scene 
and  vigorously  protested  against  the  removal  of  the  prop- 
erty during  the  absence  of  her  brother,  who  was  at  that 
time  out  of  the  city,  and  especially  to  the  removal  of  a 
certain  desk  which  she  claimed  belonged  to  her  brother  and 
contained  nothing  not  belonging  to  herself  or  brother. 
There  is  a  sharp  conflict  in  the  testimony  as  to  what  then 
occurred.  Appellee  testified  that  when  appellant  and  his 
assistants,  in  disregard  of  her  protests  undertook  to  remove 
the  desk,  she  sat  upon  it;  that  appellant  then  struck  her 
on  the  hand  and  breast,  and  that  he  seized  her  hand  and 
forced  her  from  the  desk  by  twisting  her  arm,  and  that  he 
thereby  so  injured  her  as  to  necessitate  the  attendance  of  a 
physician,  and  her  confinement  in  a  hospital  for  twelve 
days.  Appellant  denied  striking  her  and  testified  that 
what  was  done  by  him  in  that  regard  was  simply  to  keep 
her  from  assaulting  him.  He  was  corroborated  by  two 
men  who  were  assisting  him  in  removing  the  property. 

In  the  conflict,  it  was  the  peculiar  province  of  the  jury 
to  find  the  truth;  and  while  the  testimony  as  it  appears  in 
the  transcript  seems  to  preponderate  in  favor  of  appellant, 
we  do  not  feel  justified  in  reversing  the  judgment  for  the 
reason  that  the  finding  is  against  the  evidence.  As  has 
been  frequently  said  by  this  court  and  the  Supreme  Court, 
the  jury  and  the  trial  judge  are  in  so  much  better  position 
to  judge  of  the  credit  to  be  given  to  the  witnesses  than  are 
we,  who  have  no  opportunity  of  seeing  them  and  of  observ- 
ing their  manner  while  testifying,  that  we  do  not  feel  jus- 
tified in  disturbing  a  judgment  that  is  clearly  supported  by 
the  evidence  produced  by  the  plaintiff,  although  the  evi- 
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dence  for  the  defendant  may,  on  the  face  of  the  transcript, 
appear  to  preponderate  in  his  favor. 

We  see  no  error  in  any  of  the  instructions  given  for 
appellee.  There  was  no  error  in  ruling  upon  the  admission 
of  testimony  and  the  appellant  has  had  a  fair  trial. 

Judgment  affirmed. 


Benton  Aleshire  v.  Lee  County  Savings  Bank. 

1.  MORTOAGES— W?M?n  Contemporaneous  Parol  Agreements  Not 
Inclvded  in  Mortgage  May  Be  Shovm,—X  contemporaneous  parol  agree- 
ment not  Included  in  the  mortgage  may  be  shown  when  such  an  agree- 
ment would  render  the  mortgage  void  as  against  third  parties  under 
our  statute. 

2.  Same— TTitrd  Party  May  Prove  Fraudulent  Intention  of  Parties, 
— A  third  party  may  prove  the  fraudulent  intc3ntion  of  the  parties  to 
tiie  mortgage,  although  such  proof  does  contradict  the  express  terms 
thereof. 

3.  Instructions— TTiaf  Mortgage  Is  Not  Invalidated  by  an  Agree- 
ment Beticeen  the  Parties  that  Mortgaged  Property  May  Be  Sold,— An 
instruction  to  the  effect  that  the  mortgage  was  not  invalidated  by  rea- 
son of  the  mortgagee  ratifying  sales  made  by  the  mortgagor  of  the 
mortgaged  property,  or  by  reason  of  the  mortgagee  authorizing  the 
mortgagor  to  sell  the  same  provided  the  proceeds  of  such  sale  were 
accounted  for  to  the  mortgagee  by  him,  is  erroneous  for  the  reason  that 
the  mortgage  would  be  void  as  against  defendant,  if  he  was  a  bona  fide 
purchaser  of  the  property  for  value  without  notice. 

Replevin.— Appeal  from  the  Circuit  Court  of  Hancock  County;  the 
Hon.  John  A.  Gray,  Judge  presiding.  Heard  in  this  court  at  the  May 
term,  1902.    Reversed  cmd  remanded.    Opinion  filed  November  1, 1902. 

D.  E.  Mack  and  W.  H.  H artzell,  attorneys  for  appellant. 

Apollos  W.  O'Haera,  attorney  for  appellee. 

Me.  Justice  Bueeoughs  delivered  the  opinion  of  the  court. 
On  April   23,  1901,  the  appellee,   Lee  County  Savings 
Bank,  a  corporation,  by  an  appropriate  proceeding  insti- 
tuted by  it  in  the  Circuit  Court  of  Hancock  County  against 
the  appellant,  Benton  Aleshire,  replevied  from  him  fifteen 
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two-year  old  blax^k  steers  which  it  claimed  were  of  the 
Pole  Angus  breed  and  were  included  in  a  chattel  mortgage 
which  it  held  from  John  W.  Laswell  and  wife. 

The  appellant  defended  the  proceeding  upon  the  ground 
that  the  steers  belonged  to  him  as  purchaser  from  Laswell 
for  full  value  paid,  and  that  they  were  not  the  same  steers 
which  were  described  in  the  mortgage,  and  if  they  were, 
the  mortgage  was  invalid  as  against  third  parties  bj'  reason 
of  an  agreement  which  was  made  between  the  appellee 
(mortgagee)  and  Laswell  and  wife  (mortgagors)  when  the 
mortgage  was  executed,  to  the  eflFect  that  they  (La§well 
and  wife)  might  sell  the  steers  included  in  the  mortgage 
whenever  they  saw  fit,  the  same  as  though  no  mortgage 
had  been  given  upon  them. 

The  jury  found  a  verdict  in  favor  of  the  appellee,  and 
the  appellant  moved  for  a  new  trial,  which  the  court  denied, 
and  gave  judgment  on  the  verdict. 

The  appellant  preserved  an  exception,  brings  the  pro- 
ceeding to  this  court  by  appeal,  and  to  reverse  the  judgment 
argues  for  error  that  the  court  refused  to  admit  proper  evi- 
dence offered  by  him;  admitted  improper  evidence  offered 
by  appellee;  gave  improper  instructions  for  the  appellee; 
refused  improper  instructions  for  appellant;  and  that  the 
verdict  and  judgment  are  against  the  law  and  the  evidence. 

John  W.  Laswell  was  a  cattle  buyer,  feeder  and  shipper, 
and  had  in  his  possession  a  large  farm  in  sections  26  and  35, 
in  Dallas  township,  Hancock  county,  Illinois,  called  in  this 
record  the  "  B.  F.  Johnson  farm,"  where  he  bought,  fed 
and  sold  cattle  quite  extensively.  On  December  9,  1899, 
he  bought  227  young  steers  from  Bowles  Livestock  Com- 
mission Company  of  Kansas  City,  Missouri,  a  part  of  which 
were  '*  Pole  Angus"  and  part  white-faced  "  Herefords." 
These  steers  were  shipped  to  the  ''Johnson"  farm,  and  to 
enable  Laswell  to  pay  for  them,  he  borrowed  $9,000  from 
the  appellee  and  gave  it  the  note  of  himself  and  wife, 
dated  December  11, 1899,  for  that  amount,  payableone  year 
after  date,  with  seven  per  cent  interest,  and  secured  the 
note  by  giving  the  appellee  a  chattel  mortgage  of  the  same 
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date,  signed  by  himself  and  wife,  properly  acknowledged 
and  recorded  in  said  Hancock  county,  and  by  it,  among 
other  chattels,  they  mortgaged  "  227  head  of  two-year  old 
steers,  all  dehorned,  112  being  black  Pole  Angus  and  115 
being  white-faced  Herefords,  all  bought  of  Bowles  Live- 
stock Commission  Co.  at  Kansas  City,  Mo.,  Dec.  9,  1899, 
by  draft  of  J.  W.  Las  well  on  Lee  County  Savings  Bank." 

On  October  16,  1900,  being  after  the  chattel  mortgage' 
had  been  duly  acknowledged  and  recorded,  the  appellant, 
for  full  value  paid,  purchased  from  Laswell  the  fifteen  steers 
in  question,  they,  together  with  a  number  of  others,  being 
then  on  the  "  Brill "  farm,  some  six  or  eight  miles  distant 
from  the  "  Johnson  ''  farm. 

There  was  a  sharp  conflict  in  the  evidence  as  to  whether 
or  not  the  fifteen  steers  answered  to  the  description  of  the 
Pole  Angus  steers  included  in  the  mortgage,  and  the  appel- 
lant offered  to  show  by  Laswell  and  his  wife  that  there  was 
an  agreement  made  between  them  and  the  appellee,  by  its 
cashier,  at  the  time  the  chattel  mortgage  was  executed,  to 
the  effect  that  they  (the  mortgag:ors)  might  sell  and  dis- 
pose of  any  or  all  of  the  steers  included  in  the  mortgage 
at  any  time  they  thought  best,  the  same  as  if  the  mortgage 
had  not  been  given  upon  them,  but  the  court  refused  to 
admit  the  offered  testimony  upon  special  objection  by  coun- 
sel for  the  appellee  to  the  effect  that  such  testimony  was 
improper  for  the  reason  that  it  was  incompetent  for  the 
appellant  to  prove  a  contemporaneous  parol  agreement  not 
included  in  the  mortgage  and  at  variance  with  the  express 
tenns  thereof,  and  the  appellant  preserved  an  exception. 

The  appellant  testified  to  the  effect  that  at  the  time  he 
purchased  the  steers  from  Laswell,  he  (appellant)  did  not 
know  they  were  mortgaged  to  the  appellee,  but  understood 
that  they  were  mortgaged  to  the  Iowa  Livestock  Commis- 
sion Company  of  Chicago,  and  that  at  the  request  of  Las- 
well; the  purchase  price  of  the  steers  was  paid  by  him  to 
that  company.  After  which,  over  the  objection  and  exce|>- 
tion  of  the  appellant,  the  court  permitted  the  appellee  to 
introduce  the  chattel  mortgage  from  Laswell  to  the  Iowa 
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Livestock  Commission  Company  referred  to  by  the  appel- 
lant, from  which  it  appeared  the  steers  did  not  answer  the 
description  of  those  in  question. 

We  are  satisfied  that  the  court  properly  admitted  in  evi- 
dence the  chattel  mortgage  of  Laswell  to  the  Iowa  Live- 
stock Commission  Company,  because  it  was  competent  to 
explain  awaj''  the  claim  made  by  the  appellant  that  the 
steers  were  included  in  that  mortgage.  But  we  think  that 
the  court  erred  in  excluding  the  offered  testimony  of  Las- 
well  and  wife  for  the  reason  that  it  was  proper  for  the 
appellant  to  show,  if  he  could,  that  they,  the  mortgagors, 
in  the  mortgage  to  the  appellee  under  which  it  claimed  the 
steers  in  question,  made  an  agreement  with  the  mortgagee 
(appellee),  at  the  time  the  mortgage  was  executed,  to  the 
effect  that  they  (the  mortgagors),  might  sell  the  steers 
included  in  the  mortgage  at  any  time  they  saw  fit,  as  if  they 
were  not  mortgaged,  for  such  an  agreement  would  render 
the  mortgage  void  as  against  third  parties  under  our  stat- 
ute.   William  Deering  Co.  v.  Washburn,  141  111.  153. 

The  appellant  was  not  a  party  to  the  mortgage,  nor  was 
he  claiming  the  steers  in  any  way  under  it  so  as  to  make 
him  a  privy  thereto,  but  he  was  insisting  that  the  steers  in 
question  were  not  the  steers  described  in  the  mortgage,  or 
if  they  were,  then  the  mortgage  was  void  as  against  him,  a 
third  party,  by  reason  of  the  agreement,  and  therefore  he 
was  not  precluded  from  proving  the  fraudulent  intention 
of  the  parties  to  the  mortgage,  although  such  proof  did  con- 
tradict the  express  terras  thereof.  1  Greenl.  Ev.,  Sec.  279; 
2  Wharton  Ev.,  Sec.  920;  and  Chicago,  Springfield  &  St.  L. 
E.  R.  Co.  V.  Beach,  29  111.  App.  157. 

It  would  be  entirely  different  if  the  appellant  was  claim- 
ing the  steers  under  the  chattel  mortgage  instead  of  against 
it.     Schultz  V.  Plankinton  Bank,  141  111.  116. 

The  evidence  was  conflicting  as  to  whether  the  fifteen 
steers  to  controversy  were  of  the  "  Pole  Angus  "  or  **  Qalla- 
way  "  breed  and  whether  they  were  one  or  two  years  old 
at  the  time  the  mortgage  was  given,  and  with  the  evi- 
dence in  that  condition,  the  court,  by  appellee's  seventh' 
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given  instruction,  required  the  jury  to  believe  from  the 
evidence,  in  order  to  find  for  the  appellee  only,  that  the 
steers  in  dispute  were  a  part  of  those  purchased  from 
the  Bowles  Livestock  Commission  Company,  whereas  the 
jury  should  have  been  required  to  believe  further  that  the 
steers  were  of  the  "  Polo  Angus  "  breed  and  about  two 
years  old,  so  that  when  the  appellant  purchased  them,  he 
could  have  been  apprised  by  those  facts  and  the  descrip- 
tion in  the  mortgage  that  they  were  included  in  it,  and  it 
was  prejudicial  error  to  give  the  instruction  with  that 
omitted. 

The  court  also  committed  prejudicial  error  against  the 
appellant  by  giving  appellee's  thirteenth  and  fourteenth 
given  instructions,  to  the  effect  that  the  mortgage  was  not 
invalidated  by  reason  of  the  appellee  ratifying  sales  made 
by  Laswell  of  the  mortgaged  property,  or  by  reason  of  the 
appellee  authorizing  Laswell  to  sell  same  provided  the  pro- 
ceeds of  such  sale  were  accounted  for  to  the  appellee  by 
him,  for  the  reason  that  the  mortgage  would  be  void  as 
against  the  appellant  if  he  was  a  bona  -fide  purchaser  of  the 
steers  for  value  as  claimed,  and  such  sales  by  Laswell  (the 
mortsragor)  were  authorized  or  consented  to  by  the  appel- 
lee (the  mortgagee)  although  Laswell  paid  the  proceeds  of 
such  sale  to  appellee.  Deering  Company  v.  Washburn, 
supra;  Huschle  v.  Morris,  131  111.  587. 

By  appellant's  third  refused  instruction,  it  was  sought  to 
have  the  court  inform  the  jury  that  it  was  the  duty  of  the 
appellee  to  see  to  it  that  the  steers  in  question,  if  they  were, 
intended  to  be  included  in  the  mortgage,  were  truly  de- 
scribed therein,  so  that  the  appellant,  and  others,  might 
not  be  misled  as  to  that;  and  that  the  description  of  them 
given  in  the  mortgage  must  control.  Inasmuch  as  that 
question  was  not  covered  by  any  other  instruction  which 
was  given,  and  was  involved  in  the  case  under  the  evidence, 
that  instruction  should  have  been  given  and  it  was  preju- 
dicial error  for  the  court  to  refuse  it. 

For  the  errors  above  indicated,  the  judgment^  of  the  Cir- 
cuit Court  is  reversed  and  the  case  will  be  remanded  for 
another  trial. 
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Charles  I.  Imes^  Adm'r^  y.  The  Chicago^  Burlington  & 
Quincy  R.  B.  Go. 

1.  Ordinances— Pari  Void  and  Part  FaZid,— Where  one  part  of  an 
ordinance  is  void  and  another  part  valid,  the  void  part  can  not  have  the 
effect  to  render  the  whole  ordinance  void. 

2.  Railroads— Ptotnity  Must  Prove  that  Deceased  Wan  Exercisiiig 
Ordinary  Care  to  Avoid  Jn/ury,— Although  at  the  time  of  the  injury  the 
railroad  may  have  been  running  its  train  at  a  high  and  unusual  rate  of 
speed,  at  a  rate  prohibited  by  ordinance,  and  may  have  failed  to  com- 
ply with  the  statute  requiring  a  bell  to  be  rung,  or  a  whistle  to  be 
blown,  the  burden  is  still  on  the  plaintiff  to  prove  that  the  deceased  at 
the  time  of  the  accident  was  in  the  exercise  of  ordinary  care  to  avoid 
injury. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McDonough  County;  the  Hon.  John  A.  Gray,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Af&rmed.  Opinion  filed 
November  24,  1902. 

SwiTZEE  &  Meloan,  attorneys  for  appellant. 

Sherman,  Tunnicliff  &  Gumbart,  attorneys  for  appellee; 
Chester  M.  Dawes,  of  counsel. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  suitVas  brought  by  appellant  as  the  administrator  of 
James  J.  Windsor,  deceased,  to  recover  damages  for  the  kill- 
ing of  deceased  by  a  train  while  he  was  attempting  to  cross 
appellant's  railroad  at  a  street  crossing  in  the  city  of  Col- 
chester, Illinpis.  When  killed,  deceased  was  riding  in  a 
wagon,  drawn  by  two  mules  which  he  was  driving. 

The  declaratipn  contains  four  counts.  Tiie  first  count 
charges  that  the  defendant  carelessly  and  improperly  man- 
aged the  locomotive  and  train;  the  second  count  charges  a 
violation  of  the  statutory  duty  to  ring  the  bell  and  blow 
the  whistle;  the  third  count  charges  that  the  train  was  run 
in  violation  of  a  speed  ordinance  of  the  city;  and  the 
fourth  count  charges  that  the  train  was  run  at  a  great  and 
dangerous  rate  of  speed,  without  keeping  a  proper  lookout, 
etc.  The  court  sustained  a  demurrer  to  the  third  count 
because  of  the  invalidity  of  the  ordinance  on  which  it  was 
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based.  The  ordinance  made  it  unlawful  to  propel  a  loco- 
motive or  car  within  the  city  at  a  greater  rate  of  speed  than 
ten  miles  per  hour,  or  "  at  any  speed  so  as  to  endanger  the 
safety  of  persons  or  property  while  passing  across  or  over 
the  track  of  any  railroad  in  the  city."  Issue  was  taken  on 
the  other  three  counts  and  a  trial  was  had  by  jury.  At  the 
conclusion  of  the  evidence,  the  court,  upon  the  motion  of 
defendant,  peremptorily  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant. 

In  seeking  a  reversal  of  the  judgment  appellant  urges: 

1.  That  the  court  erred  in  sustaining  a  demurrer  to  the 
third  count  of  the  declaration. 

2.  That  the  court  erred  in  instructing  the  jury  to  return 
a  verdict  for  the  defendant. 

While  cities  and  villages  may,  by  ordinance,  regulate  the 
speed  of  railroad  trains  within  their  corporate  limits,  it  is 
expressly  provided  by  section  87,  chapter  114,  Kurd's  re- 
vision of  the  lUiaois  statutes,  that  "  no  such  ordinance  shall 
limit  the  rate  of  speed  in  case  of  passenger  trains  to  less 
than  ten  miles  per  hour,  nor  in  any  other  case  to  less  than  six 
miles  per  hour."  It  is  clear  that  the  city  council  of  Colches- 
ter had  no  power  to  limit  the  rate  of  speed  below  that  men- 
tioned in  the  statute,  and  that  part  of  the  ordinance  in 
question  which  makes  it  unlawful  to  run  "at  any  speed 
so  as  to  endanger  the  safety  of  persons  or  property  while 
passing  across  or  over  the  track  of  any  railroad  in  this 
city,"  is  void.  As  one  part  of  the  ordinance  does  limit  the 
rate  of  speed  to  ten  miles  per  hour,  it  is  contended  that  the 
void  part  can  not  have  the  effect  to  render  the  whole  ordi- 
nance void.  We  are  inclined  to  that  view,  and  the  follow- 
ing authorities  are  in  point :  Kettering  v.  the  City  of  Jack- 
sonville, 50  111.  39;  Harbaugh  v.  City  of  Monmouth,  74  111. 
367;  City  of  Quincy  v.  Bull,  106  111.  337.  The  court  erred 
in  sustaining  a  demurrer  to  the  third  count.  But  is  the 
error  such  a  one  as  to  require  a  reversal  of  the  judgment  ? 
By  taking  this  count  out  of  the  declaration  the  plaintiff  was 
precluded  from  introducing  any  proof,  excepting  the  ordi- 
nance itself.  All  proofs  that  could  have  been  produced 
under  that  count,  except  the   ordinance,  were  introduced 
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under  the  other  counts.  If  we  can  say  that  the  court,  with 
all  the  evidence  contained  in  this  record  and  the  additional 
evidence  of  the  ordinance,  should  have  directed  a  verdict 
for  the  defendant,  then  the  error  is  not  sufficient  to  reverse. 
This  brings  us  to  a  discussion  of  the  other  point  of  con- 
tention. 

The  evidence  shows  that  deceased  drove  upon  the  rail- 
road track  in  a  trot;  that  he  did  not  look  in  the  direction 
from  which  the  train  was  comino^,  although  there  was  an 
unobstructed  view  in  that  direction  for  a  distance  of  two 
miles;  that  there  was  level  ground  and  ample  room  to  turn 
his  team  had  he  seen  the  train  and  desired  to  do  so.  He 
was  evidently  thinking  about  other  things  than  the  dangers 
of  the  place  and  was  oblivious  to  his  surroundings.  He 
used  neither  eyes  nor  ears.  He  did  not  approach  the  cross- 
ing as  though  it  was  a  dangerous  place  and  as  a  careful 
and  prudent  man  would  have  done.  There  was  lacking 
that  element  of  proof  necessary  to  the  plaintiff's  case.  The 
defendant  may  have  been  running  its  train  at  a  high  and 
unusual  rate  of  speed,  at  a  rate  prohibited  by  ordinance; 
it  may  have  failed  to  comply  with  the  statute  requiring  a 
bell  to  be  rung,  or  a  whistle  to  be  blown,  but  the  burden 
was  still  on  the  plaintiff  to  prove  that  the  deceased  at  the 
time  of  accident  was  in  the  exercise  of  ordinary  care  to 
avoid  injury.  C,  B.  &  Q.  K  R.  Co.  v.  Johnson,  103  111. 
512;  C,  M.  &  St.  P.  Ry.  Co.  v.  Halsey,  133  111.  248;  Lake 
Shore  and  M.  S.  Ry.  Co.  v.  Hessions,  150  111.  546;  C,  B.  & 
Q.  R.  R.  Co.  V.  Gunderson,  74  111.  App.  356. 

The  doctrine  of  comparative  negligence  is  no  longer  the 
law  of  Illinois.  To  entitle  appellant  to  recover  in  this  case, 
it  devolved  upon  him  to  prove  the  averment  in  his  declara- 
tion that  the  deceased  was,  at  the  time  he  met  his  death,  in 
the  exercise  of  ordinary  care  for  his  own  safety.  As  he 
failed  to  do  that,  and  the  proofs,  on  the  contrary,  show  that 
the  deceased  was  unmindful  of  the  dangers  surrounding 
him,  and  neither  looked  nor  listened  before  driving  upon 
the  railroad,  the  Circuit  Court  properly  directed  a  verdict 
for  appellee. 

Judgment  affirmed. 
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John  Boatman  et  al.  y.  The  Estate  of  Emory  M.  Boatman, 
by  31  ark  Boatman. 

1.  V^iLLS-^Statutory  Requirements. — Our  statute  requires  that 
**  wills,  testaments  and  codicils,  by  which  any  lands  ♦  ♦  ♦  and  chat- 
tels are  devised,  shall  be  reduced  to  writing,  and  signed  by  the  testator 
or  testatrix  *  *  *  and  attested  in  the  presence  of  the  testator  or 
testatrix,  by  two  or  more  credible  witnesses,  two  of  whom,  declaring 
on  oath  or  affirmation,  before  .the  County  Court  of  the  proper  county, 
that  they  were  present  and  saw  the  testator  or  testatrix  sign  said  will, 
testament  or  codicil,  in  their  presence,  or  ackiiowledjred  the  same  to  be 
his  or  her  act  and  deed,  and  that  they  believed  the  testator  or  testatrix 
to  be  of  sound  mind  and  memory  at  the  time  of  signing  or  acknowledg- 
ing the  same,  and  sucli  evidence  shall  be  sufficient  proof  of  the  execu- 
tion of  said  will,  testament  or  codicil,  to  admit  same  to  record;  *  * 
and  every  will,  testament  or  codicil,  when  thus  proven  to  the  satisfac- 
tion of  the  court,  shall  be  *  *  *  good  and  available  in  law  for  the 
granting,  conveying  and  assuring  the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels  therein  devised,  granted  and 
bequeathed." 

2.  Same — Sufficient  Document, — The  following  writing  was  offered 
for  probate: 

*^This  is  to  certify  that  Mark  Boatman  is  holding  in  trust,  the 
land  willed  to  EmoVy  M.  Boatman  by  his  father,  and  his  building 
and  loan  stock,  being  in  Edgar  County  Building  and  Loan  Co.; 
also  his  share  of  part  of  his  brother^s  estate.  C.  E.  Boatman,  all  of 
which  is  to  be  returned  to  the  said  Emory  M.  Boatman,  if  anything 
might  happen  to  Mark  Boatman,  or  at  Kmory  Boatman*s  option  or 
will;  and  also  be  it  understood  that  if  anything  might  happen  Emory 
M.  Boatman  that  all  of  his  private  belongiuL'S,  whatever  they  may  be, 
are  to  go  to  Mark  Boatman.     This  to  be  signed  in  duplicate. 

All  of  State  of  Illinois,  and  Edgar  Co.,  Mch.  16. 1900. 
W.  P.  Houston,  (Signed)     Mark  Boatman, 

Michael  Hoover.  Emory  M.  Boatman." 

Held,  that  as  the  writing  was  written  by  the  deceased,  and  the  words 
•*  be  it  understood  that  if  anything  might  happen  Emory  M.  Boatman 
that  all  his  private  belongin^i^s,  whatever  they  may  be,  are  to  go  to  Mark 
Boatman,"  indicate  clearly  that  the  deceased  intended  by  it  to  give  his 
property  to  his  brother  Mark,  to  take  effect  at  the  death  of  the  deceased, 
it  is  sufficient  in  form  to  constitute  his  will. 

Appeal  from  an  Order  Admitting  a  Will  to  Probate.— Appeal 
from  the  Circuit  Court  of  Edgar  County;  the  Hon.  Frank  K.  Dunn, 
Judge  presiding.  Hcai-d  in  this  court  at  the  May  term,  1902.  Affirmed. 
Opinion  filed  November  1,  1902- 

H.  S.  Tanner,  attorney  for  appellants. 

J.  W.  Howell,  attorney  for  appellee. 
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Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee,  Mark  Boatman,  presented  to  the  County 
Court  of  Edgar  County,  the  writing  hereinafter  set  forth, 
and  prayed  that  it  be  probated  as  the  last  will  and  testa- 
ment of  his  brother  Emory  M.  Boatman,  deceased;  and 
the  court,  after  a  hearing,  entered  an  order  finding  it  was 
not  such  will  and  refused  to  admit  it  to  probate. 

The  appellee  appealed  from  that  order  to  the  Circuit 
Court  of  that  county,  and  after  a  hearing,  the  Circuit 
Court  entered  an  order  finding  the  writing  to  be  such  will 
and  admitting  it  to  probate. 

From  the  order  of  the  Circuit  Court  the  appellants,  John 
Boatman  et  al.,  who  are  brothers  and  sisters  of  the  de- 
ceased, prosecute  this  appeal,  and  to  effect  a  reversal  of  it, 
argue  for  error  that  the. writing  is  not  sufficient  in  form 
to  show  that  the  deceased  intended  by  it  to  make  disposi- 
tion of  his  property  to  take  effect  at  his  death. 

The  writing  is  as  follows : 

"This  is  to  certify  that  Mark  Boatman  is  holding  in 
trust,  the  land  willed  to  Emory  M.  Boatman  by  his  father, 
and  his  building:  and  loan  stock,  being  in  Edgar  County 
Building  and  Loan  Co.;  also  his  share  or  part  of  his 
brother's  estate,  C.  E.  Boatman,  all  of  which  is  to  be  re- 
turned to  the  said  Emory  M.  Boatman,  if  anything  might 
happen  to  Mark  Boatman,  or  at  Emory  Boatman's  option 
or  will ;  and  also  be  it  understood  that  if  anything  might 
happen  Emory  M.  Boatman  that  all  of  his  private  belong- 
ings, whatever  they  may  be,  are  to  go  to  Mark  Boatman. 
This  to  be  signed  in  duplicate. 

All  of  State  of  Illinois,  and  Edgar  Co.,  Mch.  16,   1900. 

W.  P.  Houston,  (Signed)    Mark  Boatman. 

Michael  Hoover.  Emory  M.  Boatman." 

Our  statute  provides : 

"Wills,  testaments  and  codicils,  by  which  any  lands, 
*  *  *  goods  and  chattels  are  devised,  shall  be  reduced 
to  writing  and  signed  by  the  testator  or  testatrix  *  *  * 
and  attested  in  the  presence  of  the  testator  or  testatrix,  by 
two  or  more  credible  witnesses,  two  of  whom,  declaring  on 
oath  or  affirmation,  before  the  County  Court  of  the  proper 
county,  that  they  were  present  and  saw  the  testator  or  tes- 
tatrix sign  said  will,  testament  or  codicil,  in  their  presence, 
or  acknowledged  the  same  to  be  his  or  her  act  and  deed, 
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and  that  they  believed  the  testator  or  testatrix  to  be  of 
sound  mind  and  memory  at  the  time  of  signing  or  acknowl- 
edging the  same,  shall  be  sufficient  proof  of  the  execution 
of  said  will,  testament  or  codicil,  to  admit  same  to  record; 
*  *  *  and  every  will,  testament  or  codicil,  when  thus 
proven  to  the  satisfaction  of  the  court,  shall  be  *  *  * 
good  and  available  in  law  for  the  granting,  conveying  and 
assuring  the  lands,  tenements  and  hereditaments,  annuities, 
rents,  goods  and  chattels  therein  and  thereby  devised, 
granted  and  bequeathed.  Kurd's  111.  Stat.,  1901,  Ch.  148, 
Sec.  2." 

There  is  no  conflict  in  the  evidence  but  that  the  deceased 
was  fifty  years  old,  of  sound  mind  and  memory  when  he 
executed  the  writing  in  the  presence  of  W.  P.  Houston  and 
Michael  Hoover,  two  credible  persons,  who  at  his  request 
signed  the  same  in  his  presence  and  in  the  presence  of  each 
other,  for  the  express  purpose  of  being  attesting  witnesses 
thereto,  and  that  they  declared  on  oath  before  the  court 
that  they  believed  the  deceased  to  be  of  sound  mind  and 
memory  at  the  time  he  signed  the  writing.  The  deceased 
was  poor  in  health  when  he  executed  the  writing  and  took 
great  care  to  preserve  it  until  he  died,  a  year  afterward;  and 
before  it  was  executed,  he  stated  that  he  intended  his 
brother  Mark  to  have  his  (deceased's)  property  at  his  death, 
and  after  it  was  executed,  the  deceased  told  one  of  the  sub- 
scribing witnesses  that  this  writing  was  made  so  that  Mark 
would  get  his  (deceased's)  property  at  his  (deceased's)  death. 

The  writing  was  wriDten  by  the  deceased,  and  it  seems 
to  us  that  the  words  "  be  it  understood  that  if  anything 
might  happen  Emory  M.  Boatman  that  all  his  private 
belongings,  whatever  they  may  be,  are  to  go  to  Mark  Boat- 
man," when  considered  in  connection  with  the  whole  writ- 
ing and  the  statements  of  the  deceased  with  reference 
thereto,  and  its  careful  preservation  by  him,  indicate  clearly 
that  the  deceased  intended  by  it  to  give  his  property  to  his 
brother  Mark,  to  take  effect  at  the  death  of  the  deceased; 
and  therefore  the  writing  manifesting  such  intention,  is  suf- 
ficient in  form  to  constitute  his  will  (Robinson  v.  Brew- 
ster, 140  111.  644),  and  the  order  of  the  Circuit  Court  so 
finding  and  declaring,  is  for  that  reason  affirmed. 
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U.  £.  Harmison  v.  Thomas  Fleming  et  al. 

1.  Evidence— WViftwflf  Exhibited  to  Oppose  Party  During  Contro- 
versy.— A  voluntary  statement  of  a  stranger  to  the  suit  contained  in  a 
writing  is -not  admissible  in  evidence,  simply  because  it  was  brought  to 
the  attention  of  the  opposite  party  in  a  conversation  with  him  before 
the  trial.    It  is  mere  hearsay. 

2.  Instructions —SfMb/niffingr  a  Question  of  Law  to  the  Jury,— An 
instruction  which  states,  in  effect,  that  defendant  is  liable  if  without 
good  cause,  and  validly  under  the  law,  he  repudiated  his  contract  and 
refused  to  deliver  the  goods,  is  improper  as  submitting  a  question  of  law 
to  the  jury. 

Assmupsit,  on  a  contract  of  purchase  and  sale  of  grain.  Appeal  from 
the  Circuit  Court  of  Shelby  County;  the  Hon.  Samuel  L.  D wight, 
Judge  presiding.  Heard  in  this  court  at  tlie  May  term,  1003.  Reversed 
and  remanded.    Opinion  filed  November  1,  1902. 

E.  A.  Richardson  and  R.  M.  Peadko,.  attorneys  for 
appellant. 

Walter  C.  Headen,  attorney  for  appellees. 

Mr.  Prksidinq  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellees  brought  this  suit  against  appellant  before  a 
justice  of  the  peace  for  damages  for  failure  to  deliver 
1,800  bushels  of  yellow  corn  according  to  the  alleged  terms 
of  a  contract  of  purchase  and  sale  between  the  parties. 
The  case,  having  been  appealed  to  the  Circuit  Court,  was 
there  tried  by  a  jury,  resulting  in  a  verdict  and  judgment 
against  appellant  for  $126,  to  reverse  which  this  appeal  is 
brought  to  this  court,  where  the  reasons  for  such  reversal 
chiefly  argued  are,  that  the  court  admitted  improper  and 
rejected  material  evidence  tendered  by  appellant,  and  gave 
wron":  instructions  to  the  jurv. 

Appellees  purchased  of  appellant  1,800  bushels  of  corn 
at  forty -six  cents  a  bushel,  to  be  delivered  at  Bethany  after 
his  oats  were  harvested.  Fleming,  one  of  appellees,  testified 
the  contract  of  purchase  was  made  between  seven  and 
eight  o'clock  of  the  morning  of  July  20,  1901,  and  that  he 
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informed  appellant  that  the  price  of  corn  was  then  forty- 
five  cents,  but  he  would  pay  one  cent  more.  Appellant 
testified  that  appellees  insured  him  that  the  price  of  forty- 
six  cents  was  three  cents  more  than  the  price  at  Findlay,  a 
neighboring  station.  Soon  after  the  contract  was  made 
appellant  notified  appellees  he  was  dissatisfied  with  the 
sale  for  the  reason  that  he  had  been  informed  they  had 
misrepresented  the  price  of  corn  to  him,  and  later  appel- 
lant refused  to  deliver  the  corn,  but  sold  and  delivered  it 
to  another  person.  Appellant  finished  harvesting  his  oats 
August  12th  or  13th  and  at  that  time  the  price  of  corn  at 
Bethany  was  fiftj'-three  cents. 

In  one  of  the  conversations  between  Fleming  and  appel- 
lant about  the  contract,  after  it  was  made,  Fleming,  to 
convince  appellant  that  he  had  correctly  stated  the  price 
of  corn  to  him  when  he  purchased  it,  exhibited  to  the  latter 
a  writing  signed  by  T.  L.  Bone,  another  grain  dealer  at 
Bethany,  in  which  it  was  certified  that  on  July  20th,  his 
firm  was  paying  forty-five  cents  for  yellow  corn,  and 
forty-seven  cents  for  white  corn.  The  court,  over  the  objec- 
tion of  appellant,  admitted  this  paper  in  evidence.  The 
appellant  offered  to  prove  the  price  of  corn  at  Findlay, 
and  that  it  was  fifty  cents  then,  July  20th,  but  the  court 
sustained  an  objection  to  such  evidence  and  refused  to  admit 
it.  The  court  also  refused  to  allow  appellant  upon  the 
cross-examination  of  appellees'  witnesses,  to  show  the  price 
of  corn  at  any  other  time  than  the  precise  time  of  the  con- 
tract, between  seven  and  eight  o'clock  of  July  20th,  either 
in  the  forenoon  or  afternoon  of  that  day.  These  various 
rulings  of  the  court  upon  the  evidence  are  argued  as  preju- 
dicial error  by  the  appellant. 

Because  the  court  strictly  held  appellant  and  confined 
his  evidence  to  the  exact  time  appellee  Fleming  testified 
the  contract  was  made  relative  to  the  price  of  corn,  the 
same  ruling  applied  to  appellees  would  have  excluded  the 
papers  signed  by  Bone.  In  its  statement  concerning  the 
price  of  corn  it  was  not  confined  to  the  time  of  the  con- 
tract,  but  included  every  hour  of  the  day.    The  same 
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strictness  or  liberality  of  ruling  should  be  extended  to  both 
parties  alike.  Moreover  it  was  merely  the  voluntary  stater- 
raent  of  a  stranger  to  the  suit  and  in  the  form  it  was  pre- 
sented to  the  jury  was  but  mere  hearsay.  The  fact  that  it 
was  brought  to  the  attention  of  appellstnt  in  a  conversation 
with  him  gave  to  it  no  probative  force;  and  if  parties 
could  thus  secure  the  statement  of  outsiders  and  by  the 
sanction  of  calling  the  attention  of  his  adversary  to  them, 
render  them  admissible  in  evidence  against  their  opponents, 
we  could  imagine  that  the  sanction  of  an  oath  would  soon 
be  obsolete.  The  paper  was  inadmissible  as  evidence,  and 
in  the  ruling  of  the  court  in  that  respect  there  was  preju- 
dicial error. 

Again  appellant  had  testified  Fleming  insured  that  forty- 
six  cents  was  three  cents  more  than  the  price  at  Findlay. 
Whether  this  was  true  or  not,  and  whether  appellant  relied 
upon  the  guaranty,  was  a  question  of  fact  for  the  jury  to 
decide,  and  such  evidence  laid  the  foundation  for  the  intro- 
duction of  the  evidence  that  was  offered  by  appellant  that 
the  price  of  corn  was  fifty  cents  at  Findlay  on  the  day  of 
the  contract.  If  appellees  undertook  by  their  contract  to 
insure  the  price  agreed  to  be  paid  for  the  corn  was  three 
cents  more  than  the  then  price  at  Findlay,  or  if  they  falsely 
so  represented  the  price  of  corn,  either  would  be  a  good 
defense  to  the  action,  and  it  was  prejudicial  error  for  the 
court,  as  it  did,  to  reject  the  evidence  offered. 

Complaint  is  also  made  as  to  the  instructions  in  the  case. 
Upon  the  evidence  as  it  was  before  the  jury,  it  may  be 
there  were  no  prejudicial  errors  sustained  in  them,  for  the 
effect  of  the  court's  rulings  was  to  exclude  any  defenses  to 
the  action.  But  inasmuch  as  we  will  remand  the  cause  for 
a  new  trial,  it  may  be  well  for  us  to  indicate  a  few  general 
inaccuracies  in  order  that  counsel  and  court  may  not  infer 
that  we  have,  by  not  referring  to  them,  approved  them. 
The  first  instruction  improperly  submits  a  question  of  .law 
to  the  jury,  wherein  it  states,  in  effect,  that  appellant  is 
liable,  if  without  good  cause,  and  validly  under  the  law,  he 
repudiated  his  contract  and  refused  to  deliver  the  corn. 
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What  is  good  and  valid  cause  is  a  question  of  law  to  be 
defined  by  the  court.  The  second  instruction,  like  the  first, 
contains  the  same  infiirmity.  The  third  instruction  informs 
the  jury  that  both  parties  are  equally  bound  by  the  con- 
tract, and  neither  can  escape  performance.  This  instruc- 
tion ignores  the  defense  of  appellant;  and  neither  is  the 
principle  of  the  instruction  correct  abstract  law;  and  the 
fourth  instruction  is  susceptible  to  the  sanie  objection  so  far 
as  it  relates  to  the  price  of  corn.  The  eighth  instruction 
would  be  wrong  had  appellant  been  allowed  to  make  his 
defense;  and  for  the  same  reason  the  court  would  be 
required  to  give  to  the  jury  the  instructions  requested  by 
appellant  upon  this  point,  and  which  were  refused. 

For  the  errors  indicated  in  the  rulings  of  the  trial  court 
upon  the  evidence  of  the  cause,  the  judgment  will  be 
reversed  and  the  cause  remanded  for  a  new  trial. 


City  of  VVindsor  v.  The  Cleveland^  Cincinnati^  Chicago 
&  St.  L.  By.  Co. 

1.  City  Charters— JVovwiorw  Repealed  by  State  Constitution,'— 
Section  21,  article  6,  of  the  constitution  of  1870,  providing  that  justices 
of  the  peace,  police  magistrates  and  constables  shall  be  elected  in  apd 
for  such  districts  as  are  or  may  be  provided  by  law,  and  the  jurisdiction 
of  such  justices  of  the  peace  and  police  magistrates  sliall  be  uniform, 
repeals  that  part  of  a  city  charter  grantino:  to  the  pretident  of  the  city 
council  exclusive  jurisdiction  in  all  cases  arising  under  the  Ordinances 
of  the  corporation,  and  concurrent  power  and  jurisdiction  with  justices 
of  the  peace  in  all  civil  and  criminal  cases  witjiin  the  county,  arising 
under  the  laws  of  this  state. 

2.  Appeals— From  Judgment  Rendered  by  a  Person  Possessing  No 
Judicial  Poujera, — The  taking  of  an  appeal  from  a  pretended  judgment 
rendered  by  a  person  possessing  no  judicial  powers,  will  not  give  tlie 
Circuit  Court  jurisdiction. 

8.  Practice— Qitesfion*  of  Jurisdiction  Raised  by  Motion  to  Dismiss 
Suit— The  question  of  jurisdiction  may  be  raised  by  motion  to  dismbs 
the.  suit. 

Prosecntion  for  Tiolating  an  Ordinance.— Appeal  from  the  Circuit 
Court  of  Shelby  County;  the  Hon.  Samuel  L.  Dwight,  Judge  pr^iding. 


Third  District — May  Term,  1902.  47 

City  of  Windsor  v.  C,  C,  C.  &  St.  L.  Ry.  Co. 

Heard  in  this  court  at  the  May  term,  1902.    AfiSrmed.     Opinion  filed 
November  1, 1902. 

E.  M.  Peadeo  and  E.  A.  RichardsoNj  attorneys  for  appel- 
lant. 

George  F.  McNulty  and  Hamlin  <fe  Kelly,  attornej^s 
for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  city  of  Windsor  was  incorporated  in  1865  by  special 
act  of  the  legislature  which  gave  to  the  president  of  the 
city  council  "  exclusive  jurisdiction  in  all  cases  arising  under 
the  ordinances  of  the  corporation  and  concurrent  power 
and  jurisdiction  with  justices  of  the  peace  in  all  civil  and 
criminal  cases  within  the  county  of  Shelby  arising  under 
the  laws  of  this  state."  The  city  has  continued  under  its 
special  charter  since  that  date. 

On  the  20th  of  August,  1901,  R.  M.  TuU,  as  president  of 
the  city  council,  acting  under  the  power  conferred  by  the 
special  charter,  issued  a  summons  aofainst  appellee  to  answer 
an  alleged  charge  of  violating  an  ordinance  of  the  city  by 
running  a  train  of  cars  at  a  greater  rate  of  speed  than  ten 
miles  per  hour  within  the  corporate  limits,  and  afterward 
rendered  judgment  against  appellee  for  $50  and  costs.  An 
appeal  was  prosecuted  to  the  Circuit  Court  where  a  motion 
was  made  by  appellee  and  sustained  by  the  court  to  dismiss 
the  suit  upon  the  ground  that  TuU,  as  president  of  the  city 
council,  had  no  jurisdiction  to  try  cases  for  violation  of  an 
ordinance. 

Section  21,  article  6,  of  the  constitution  of  1870,  is  as 
follows : 

"Justices  of  the  peace,  police  magistrates  and  constables 
shall  be  elected  iu  and  for- such  districts  as  are.  or  may  be, 
provided  by  law,  and  the  jurisdiction  of  such  justices  of  the 
peace  and  police  magistrates  shall  be  uniform." 

The  constitution  is  self-enacting  and  the  section  quoted 
bad  tbe  effect  to  repeal  that  part  of  the  charter  of  the  city 
of  Windsor,  which  gave  to  the  president  of  the  city  council 
judicial  power  as  a  justice  of  the  peace.     Phillips  v.  Quick^ 
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63  111.  445;  People  v.  Palmer,  64  111.  41;  Taylor  v.  Smith, 

64  111.  445;  Fisher  v.  National  Bank,  73  111.  34;  Hart  v. 
People,  89  111.  407;  Law  v.  People,  87  111.  385.  Tail,  as 
president  of  the  city  council,  therefore,  had  no  authority  to 
issue  the  summons,  try  the  cause  or  render  judgment. 

It  is  contended  by  appellant,  however,  that  by  prosecut- 
ing an  appeal  from  the  judgment,  appellee  acknowledged 
the  jurisdiction  of  TuU  and  gave  to  the  Circuit  Court  full 
jurisdiction  to  try  the  case.  It  is  a  well-settled  and  famil- 
iar principle  that  an  appeal  from  a  judgment  rendered 
against  a  defendant  by  a  justice  of  the  peace  without  juris- 
diction of  the  defendant's  person,  gives  the  Circuit  Court 
full  and  complete  jurisdiction  of  his  person.  But  the  tak- 
ing of  an  appeal  from  a  pretended  judgment  rendered  by  a 
court  without  jurisdiction  of  the  subject-matter,  or  by  a 
person  possessing  no  judicial  powers,  would  not  give  the 
Circuit  Court  jurisdiction.  An  appeal  from  a  pretended 
judgment  entered  by  a  constable  assuming  to  act  as  a  jus- 
tice of  the  peace  in  the  absence  of  that  official  would  not 
give  the  Circuit  Court  jurisdiction  to  try  the  cause;  and  on 
motion  of  defendant,  the  suit  should  be  dismissed  for  want 
of  jurisdiction  to  try  the  cause.  The  judgment  rendered 
by  Tull  has  no  greater  force  or  dignity. 

That  the  question  of  jurisdiction  could  be  raised  by 
motion  to  dismiss  the  suit,  is  abundantly  established  by 
authority.  Phillips  v.  Quick,  63  111.  445;  Taylor  v.  Smith, 
64  111.  445;  Frantz  v.  Fleitz,  85  111.  367. 

The  Circuit  Court  properly  dismissed  the  suit  and  the 
judgment  will  be  affirmed. 


Laura  B.  Wheeler,  Adm'x,  v.  James  A.  Wheeler. 

1.  County  CJourt— Hew  Not  Conferred  upon  It  Any  Cfeneral  Chan- 
cery Jurisdiction.— The  County  Court  has  not  conferred  upon  it  any 
general  chancery  jurisdiction,  but  within  the  powers  conferred  upon 
it  by  the  constitution   and  the  statutes  in  pursuance  thereof,   it  has 
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the  powers  and  authority  to  administer  equity  principles  incidentally 
necessary  to  the  exercise  of  the  jurisdiction  it  actually  possesses. 

2,  Ha^^— Power  to  Settle  and  Distribute  the  Personal  Estate  of 
Deceased  Persons. — The  County  Court  has  plenary  power  to  settle  and 
distribute  the  personal  estate  of  deceased  persons,  and  the  necesaai-y 
incidental  power  to  clothe  the  administrator  appointed  by  it,  with  the 
possession  and  control  of  the  personal  assets  of  deceased  persons,  without 
reference  to  any  distinction  between  law  and  equity.  Where  any  per- 
son has  personal  property,  choses  in  action,  or  other  assets  in  possession, 
to  which  the  administrator  lays  claim,  the  County  Court  has  full  power 
to  issue  its  citation  against  such  person,  and  may  thereupon  determine 
the  question  of  ownership  of  such  property,  when  both  the  law  and 
equity  jurisdiction  may  be  involved. 

3.  Courts— Jlfere  Form  of  Application  Is  Not  Material— The  mere 
form  of  application  to  call  into  action  the  power  of  the  court  is  not 
material,  where  the  court  in  fact  has  jurisdiction  of  the  subject- 
matter. 

Probate. — Appeal  from  the  Circuit  Court  of  Fulton  County;  the  Hon. 
John  A.  Gray,  Judge  presiding.  Hei\rd  in  this  court  at  the  May  term, 
1902.    Affirmed.    Opinion  filed  November  I,  1902. 

Chiperfield  &  Chiperfield,  attorneys  for  appellant. 
Walter  H.  Kirk  and  Lucien  Gray,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  with  his  brother,  the  deceased,  David  M. 
Wheeler,  in  the  lifetime  of  the  latter,  had  been  engaged  in 
joint  business  together.  Appellee  purchased  the  half 
interest  of  his  brother  in  such  business,  and  among  the 
assets  so  purchased  were  two  promissory  notes,  of  different 
persons,  secured  by  real  estate  mortgages,  one  for  $1,900, 
and  another  for  $575,  and  thereafter  appellee  took  the  pos- 
session of  the  property  and  business  appertaining  to  the 
joint  enterprise  of  the  brothers.  David  W.  Wheeler  died 
without  having  indorsed  the  notes  above  mentioned,  to  the 
appellee,  or  in  any  manner  in  writing  did  he  transfer  his 
half  interest  therein.  Appellant  was  appointed  adminis- 
tratrix of  the  deceased  brother  s  estate  by  the  County  Court 
of  Fulton  County.    Appellee  applied  to  that  court  for  an 
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order  or  decree  directing  the  administratrix  to  make  assign- 
ment of  the  notes  in  pursuance  of  the  previous  contract, 
entered  into  before  the  death  of  the  decedent.  The  form 
ot  the  application  to  the  County  Court  was  a  bill  in  equity, 
upon  which  a  summons  issued,  in  the  form  of  chancery 
process,  against  appellant,  and  the  minor  children  of  the 
deceased  and  their  guardian.  A  motion  was  made  in  the 
County  Court  to  dismiss  the  bill  for  want  of  jurisdiction  of 
the  court  to  entertain  it,  which  motion  was  denied,  and 
appellee  then  dismissed  the  proceeding  as  to  all  the  defend- 
ants except  the  administratrix,  and  the  court  subsequently 
granted  an  order  or  decree  in  conformity  with  the  prayer 
of  the  bill,  from  which  an  appeal  was  taken  to  the  Circuit 
Court,  and  the  motion  to  dismiss  for  the  same  reason  was 
renewed  and  there  again  denied.  Upon  the  hearing  in  the 
Circuit  Court,  a  decree  or  order  was  again  entered  direct- 
ing the  administratrix  to  assign  the  notes  to  appellee,  from 
which  the  present  appeal  is  prosecuted,  and  the  only  ques- 
tion ur<2:ed  upon  our  attention,  by  which  a  reversal  of  the 
decree  is  sought  to  be  accomplished  is,  whether  the  County 
Court  had  jurisdiction  to  entertain  the  bill  for  specific  per- 
formance as  it  was  filed  in  that  court. 

If  the  County  Court  had  jurisdiction  of  the  subject- 
matter,  we  are  of  the  opinion  that  the  mere  form  of  the 
application  would  be  immaterial,  unless  such  form  was 
prescribed  by  the  statute  by  which  such  jurisdiction  was 
conferred.  No  authority  need  be  cited  to  prove  that  the 
County  Court  has  not  conferred  upon  it  any  general  chan- 
cery jurisdiction,  for  all  know  that  it  has  not.  It  is  as 
equally  familiar  to  all,  that,  within  the  powers  conferred 
upon  it  by  the  constitution  and  the  statutes  in  pursuance 
thereof,  it  has  the  powers  and  authority  to  administer  equity 
principles  incidentally  necessary  to  the  exercise  of  the 
jurisdiction  it  actually  possesses.  The  County  Court  has 
plenary  power  to  settle  and  distribute  the  personal  estate 
of  deceased  persons,  and  the  necessary  and  incidental  power 
to  clothe  the  administrator  appointed  by  it,  with  the  pos- 
session and  control  of  the  personal  assets  of  deceased  per- 
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sons,  without  reference  to  any  distinction  between  law  and 
equity.  Where  any  person  has  personal  property,  choses 
in  action  or  other  assets  in  possession,  to  which  the  admin- 
istrator lays  claim,  the  County  Court  has  full  power  to  issue 
its  citation  against  such  person,  and  may  thereupon  deter- 
mine the  question  of  ownership  of  such  property,  when 
both  the  law  and  equity  jurisdiction  may' be  involved. 
These  principles  are  so  familiar  as  to  need  no  authorities  to 
prove  them.  The  County  Court  then  having  jurisdiction 
over  the  personal  estate  of  decedents,  the  legislature,  in 
further  recognition  of  such  authority,  by  section  127,  chap- 
ter 8,  Rev.  St.,  the  administration  act,  provided  that  all 
contracts  made  by  the  decedent  may  be  performed  by  the 
executor  or  administrator,  when  so  directed  by  the  County 
Court.  No  authority  could  be  cited  to  make  the  plain 
language  of  this  section  clearer  than  it  is.  It  means  what 
the  language  imports.  No  form  of  application  to  call  into 
action  the  power  of  the  court  to  direct  the  performance  of 
such  contracts,  is  prescribed.  As  we  said  before,  mere  form 
is  not  material  where  the  court  in  fact  has  jurisdiction  of 
the  subject-matter,  and  it  is  plain  from  what  we  have  said, 
and  much  more  that  could  be  said,  the  jurisdiction  to  maike 
such  direction  exists  in  the  County  Court.  Merely  to  give 
the  application  the  form  and  name  of  a  bill  in  equity,  when 
the  court  has  no  general  chancery  jurisdiction,  does  not 
make  the  application  a  bill  in  equity  by  any  means,  because 
there  is  no  element  of  that  sort  in  the  court  in  which  it  can 
rest.  The  substance  of  the  statement  contained  in  the 
paper  will  be  analyzed  to  determine  the  jurisdiction,  and 
when  that  is  done  it  is  apparent  that  the  court  has  the 
power  to  do  the  thing  asked,  by  virtue  of  the  provisions  of 
the  statute.  The  County  Court  as  well  as  the  Circuit 
Court,  properly  exercised  that  power,  and  the  order  of  the 
Circuit  Court  will  therefore  be  affirmed. 
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I^gg  1^1  Daniel  Watson  t.  Chrintian  Fagner. 

1.  Verdicts— PFftere  Reviewing  Courts  Will  Not  Disturb,— Where 
the  evidence  of  either  side,  standing  alone,  would  support  a  verdict  for 
the  side  to  which  it  might  be  returned,  a  reviewing  court  will  not  dis- 
turb the  verdict  that  was  returned,  on  the  sole  ground  that  it  is  not 
supported  by  the  evidence. 

2.  Banks  and  Bavkivq— Banker  Must  Use  Ordinary  Care  in  Mak- 
ing Loans. —A  banker  must  use  ordinary  care  in  making  loans  and 
collections. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Ferdinand  Bookwalter,  Judge  presiding.  Heard  in  this 
Court  at  the  Mayterm,1902.    Affirmed.    Opinion  filed  November  1,1902. 

H.  M.  Steely  and  J.  B.  Mann,  attorneys  for  appellant. 

Penwell  &  Lindley  and  0.  M.  Briggs,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  before  us  on  a  former  appeal,  99  111.  App. 
364,  and  the  judgment  was  then  reversed  and  the  cause 
remanded  for  errors  of  instructions.  The  suit  is  by  the 
appellee  against  the  appellant  for  negligence  as  a  banker 
in  making  loans  for  appellee  to  irresponsible  persons  and  for 
failure  to  use  ordinary  care  to  collect  such  loans,  whereby 
appellee  lost  the  money  so  lent. 

The  second  trial  resulted  in  a  verdict  and  judgment 
against  appellant  for  $4,144.50,  and  after  a  remittitur  of 
$373.80  had  been  entered,  the  court  overruled  appellant's 
motion  for  a  new  trial,  and  gave  judgment  against  him  for 
$3,770.70,  to  reverse  which,  this  appeal  is  prosecuted,  and 
various  errors  have  been  assigned  and  argued  to  effect  the 
reversal,  among  which  are,  chiefly,  the  rulings  upon  the 
evidence  and  the  instructions  to  the  jury,  and  that  the 
verdict  is  against  the  law  and  the  evidence  of  the  case. 

We  have  examined  the  complaints  about  the  ruling  of 
the  court  upon  the  evidence  but  find  no  prejudicial  error 
in   that  respect.     Numerous  complaints  are  made  of  the 
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instructions,  both  given  and  refused,  but  upon  examination  of 
the  points  made  in  this  regard  we  are  satisfied  that  the  law 
was  clearly  and  fully  stated  in  the  instructions  given  by 
the  court,  and  when  the  entire  charge  is  read  as  a  whole, 
including  those  given  by  the  court  of  its  own  motion,  there 
is  no  ground  upon  which  appellant  can  justly  complain. 
Every  material  point  in  the  case  was  covered  as  completely 
and  correctly  as  appellant's  rights  demanded  and  nothing 
proper  in  the  refused  instructions  was  omitted  from  such 
as  were  given  by  the  court.  There  is  conflict  in  the  evi- 
dence upon  the  point  whether  or  not  appellant  loaned  the 
money  of  appellee  upon  the  direction  of  appellee  to  the 
parties  in  question,  who  were  clearly  irresponsible,  or  upon 
the  judgment  of  appellant  alone,  and  also  whether  appellant 
was  charged  with  the  duty  of  making  collections,  or  whether 
appellee  had  taken  that  duty  out  of  his  hands,  and  relieved 
appellant  of  that  responsibility.  These  were  questions  of 
fact  to  be  settled  by  the  jury  in  view  of  the  contrarious 
character  of  the  evidence  of  the  respective  parties.  The 
jury  might  have  found  either  way  upon  all  these  questions, 
and  the  verdict  will  not  be  disturbed.  Where  the  evidence 
of  either  side,  standing  alone,  would  support  a  verdict  for 
the  side  to  which  it  might  be  returned,  it  has  often  been 
said  a  reviewing  court  will  not  disturb  the  verdict  that  was 
returned,  on  the  sole  ground  that  it  is  not  supported  by  the 
evidence. 

The  jury,  then,  having  found  by  their  general  verdict 
that  appellant  was  guilty  of  the  negligence  charged — that 
it  was  he  that  made  the  loan  upon  his  own  judgment,  to 
irresponsible  persons,  so  that  the  money  was  lost  and  that 
he  was  charged  with  the  collection  of  the  same,  and  appel- 
lant having  failed  to  use  ordinary  care  in  those  respects, 
which  by  the  law  was  his  duty  as  a  banker  (Watson  v. 
Roth,  191  111.  382),  it  follows  that  the  verdict  is  supported 
both  by  the  law  and  the  evidence. 

In  Watson  v.  Roth, 91  111.  App.  Ill,  we  held  upon  similar 
evidence  contained  in  the  present  record,  that  a  loan  made 
to  the  same  persons  to  whom  it  was  made  in  this  case,  could 
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not  be  justified,  and  that  appellant  in  the  exercise  of  ordi- 
nary care  as  a  banker  must  be  held,  from  the  evidence,  to 
have  known  the  loan  was  precarious  and  an  unsafe  one  to 
make.  The  reasoning  upon  the  facts  in  that  case  apply 
with  equal  force  to  this. 

Finding  no  error  in  the   record  and  proceedings  of  the 
Circuit  Court,  its  judgment  will  be  affirmed. 


105        54 
113    »186 


Baltimore  &  Ohio  8.  W.  Railroad  Co.  y.  William  Ross. 

1.  Common  Carriers— flaw  a  Right  to  Restrict  Liability.— R&il- 
road  companies  have  a  right  to  restrict  their  liability  as  a  common 
carrier,  by  such  contracts  as  may  be  agreed  upon  specially,  they  still 
remaining  liable  for  gross  negligence  or  willful  misfeasance  against 
which  morals  and  public  policy  forbid  that  they  be  permitted  to  stipu- 
late. 

3.  Same— Hare  a  Right  to  Limit  Time  for  Presenting  Claims,— A 
stipulation  limiting  the  time  in  which  claims  for  damages  may  be  pre- 
sented is  binding  upon  the  shipper  when  voluntarily  and  understand- 
in  gly  entered  into  by  him,  as  the  manifest  object  of  such  a  provision  is 
to  force  those  claiming  to  be  damaged  by  the  carrier^s  negligence  to 
promptly  present  their  claims  for  adjustment  while  the  facts  and  cir- 
cumstances upon  which  they  are  based  are  fresh  in  the  memories  of 
the  parties  and  witnesses,  and  to  prevent  the  company  from  being 
harassed  or  imposed  upon  by  dishonest  claimants. 

3.  Fractice— Contract  Limiting  Liability  of  Common  Carrier 
Need  Not  be  Specially  Pleaded  as  a  Defense  in  an  Action  for  Damages, 
—In  an  action  for  damages  caused  by  injury  to  stock  by  delay  of  a 
common  carrier,  a  contract  limiting  the  carrier's  liability  may  be  in- 
troduced in  defense  under  the  general  issue  and  need  not  be  specially 
pleaded. 

Trespass  on  the  Case,  for  damages  to  stock.  Appeal  from  the  Circuit 
Court  of  Cass  County;  the  Hon.  Thomas  N.  Mehan,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded. 
Opinion  filed  November  1,  1902. 

Henry  Phillips  and  Kramkr,  Cretghton  &  Shaeffkb, 
attorneys  for  appellant;  Edward  Barton,  of  counsel. 

Mills  &  Clifford,  attorneys  for  appellee. 
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Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

On  September  18,  1901,  the  appellee,  William  Ross, 
sued  the  appellant,  Baltimore  &  Ohio  South  Western  Rail- 
road Company,  in  the  Circuit  Court  of  Cass  County,  in  an 
action  on  the  case  to  recover  damages  alleged  to  have  been 
sustained  by  him  on  account  of  injuries  inflicted  upon 
twenty  fat  cattle  which  he  shipped  on  December  11,  1900, 
from  Philadelphia  Station,  on  the  line  of  its  road  in  said 
county,  to  Union  Stock  Yards  in  Chicago,  Illinois,  by 
reason  of  the  nesrlifjent  manner  that  the  cir  in  which  the 
cattle  were  carried,  was  handled  while  being  drawn  from 
the  station  to  the  Stock  Yards,  and  the  loss  of  sixty  cents 
per  one  hundred  pounds,  the  diflference  in  the  market  price 
of  the  cattle  when  sold,  from  what  it  was  when  they  should 
have  been  sold  but  for  the  unnecessary  and  unreasonable 
length  of  time  consumed  in  transporting  them  from  the 
point  of  receipt  to  their  destination. 

The  trial  of  the  case  by  jury  resulted  in  a  verdict  in 
favor  of  the  appellee  for  $110  damages. 

The  appellant,  having  moved  for  a  new  trial  and  its 
motion  being  denied,  excepted,  has  brought  the  case  to 
this  court  by  appeal,  and  to  effect  a  reversal  of  the  judg- 
ment, argues  for  error  that  the  court  refused  to  admit 
proper  and  material  evidence  offered  by  it,  refused  a  proper 
instruction  requested  by  it,  gave  improper  instructions  at 
the  request  of  the  appellee,  and  improperly  refused  its 
motion  for  a  new  trial  when  the  verdict  and  judgment 
were  not  supported  by  the  evidence  and  tlie  law  applicable 
thereto. 

The  declaration  charged  that  on  December  11,  1900,  the 
appellant  was  a  common  carrier  of  livestock  for  hire,  and 
on  that  day  received  from  appellee  at  its  station  in  Phila- 
delphia, Cass  county,  Illinois,  twenty  fat  cattle,  which  it 
agreed  to  safely  and  promptly  carry  from  there  to  the 
Union  Stock  Yards,  Chicago,  Illinois,  but  failed  to  do  so  in 
this,  that  the  car  in  which  the  cattle  were  carried  from 
])lace  received  to  destination,  was  so  carelessly,  negligently 
and  slowly   handled   on  the   way,  that   the   cattle   were 
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thereby  greatly  jaded  and  reduced  in  size,  and  their 
market  price  reduced  sixty  cents  per  one  hundred  pounds, 
which  necessarily  occasioned  appellee  to  lose  a  large  sum 
of  money  on  the  sale  of  the  cattle  at  said  3'ards,  to  wit, 
$200. 

The  appellant  pleaded  the  general  issue  only,  upon 
which  issue  was  joined. 

The  evidence  disclosed  that  the  appellee  delivered  the 
cattle  to  the  appellant  and  it  received  them  at  the  time, 
place  and  for  the  purpose  charged  in  the  declaration,  and 
that  they  were  delivered  and  received  under  a  special 
shipping  contract  in  writing,  executed  at  the  time  by  both 
the  a,ppellee  and  the  appellant,  and  contained,  among  other 
provisions,  the  following  : 

That  in  consideration  of  the  appellant  agreeing  to  haul 
the  cattle  at  a  reduced  rate  and  to  furnish  free  transporta- 
tion to  the  appellee  from  Philadelphia,  Illinois,  to  Chicago, 
Illinois,  the  appellee  was  at  his  sole  risk  and  expense  to 
load  and  take  care  of,  and  to  feed  and  water  the  cattle 
while  being  transported,  whether  delayed  in  transit  or 
otherwise. 

That  the  appellant  or  any  connecting  carrier  should  not 
be  liable  for  or  on  account  of  any  injury  sustained  by  the 
cattle  for  delay  occasioned  from  causes  beyond  their  control. 

That  in  the  event  of  any  unusual  delay  or  detention  of 
the  cattle  shipped,  caused  by  the  appellant  or  any  of  its 
connecting  carriers,  that  the  appellee  would  accept,  as  full 
compensation  for  all  loss  or  damages  sustained  thereby,  the 
amount  actually  expended  in  the  purchase  of  food  and 
water  for  the  cattle  while  so  delayed. 

And  that  no  claim  for  damages  which  might  accrue  to 
the  appellee  under  this  contract,  should  be  allowed  or  paid 
by  the  appellant  or  sued  for  in  any  court  by  the  appellee, 
unless  a  claim  for  such  loss  or  damage  should  be  made  in 
writing,  verified  by  the  affidavit  of  the  appellee  or  his 
agent,  and  delivered  to  the  general  freight  agent  of  the 
appellant,  at  his  office  in  the  city  of  Cincinnati,  Ohio, 
within  five  davs  from  the  rime  the  cattle  were  removed 
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from  the  car  in  which  they  were  shipped;  and  that  if  any 
loss  or  damage  occurred  upon  the  line  of  a  connecting 
carrier,  that  such  carrier  should  not  be  liable  unless  a  claim 
should  be  made  in  like  manner  and  delivered  in  like  manner 
to  some  proper  officer  or  agent  of  the  carrier  on  whose  line 
the  loss  or  injury  occurred. 

And  it  further  appears  that  the  cattle  were  loaded  in 
time  to  be  taken  from  Philadelphia  to  Springfield,  Illinois, 
and  to  make  connection  there  with  either  of  two  evening 
fast  freight  trains  of  the  Illinois  Central  Eailroad  Com- 
pany, which,  under  ordinary  circumstances,  would  get  them 
to  the  Union  Stock  Yards  in  Chicago,  Illinois,  between  six 
and  seven  o'clock  the  next  morning. 

Philadelphia  is  on  the  line  of  appellant's  railroad,  about 
twenty-six  miles  west  of  Springfield,  Illinois.  Pleasant 
Plains  is  also  on  appellant's  railroad  about  nine  miles  east 
of  Philadelphia.  Owing  to  a  long  and  severe  drought 
which  had  existed  in  the  locality  from  which  the  cattle 
were  shipped  and  to  which  they  were  to  be  taken,  water 
was  very  scarce  at  this  time,  and  when  appellant's  train, 
on  which  they  were  being  transported,  reached  Pleasant 
Plains,  the  water  for  the  locomotive  pulling  the  train  was 
so  low  that  more  must  begotten  for  it;  and  it  being  impos- 
sible to  get  it  there,  the  train  was  left  at  that  place  until 
the  locomotive  went  to  Springfield,  got  water  and  returned 
for  it.  By  reason  of  this  delay  and  the  length  of  time 
consumed  in  switching  after  the  train  arrived  at  Spring- 
field, the  car  in  which  the  cattle  were,  was  not  delivered 
to  the  Illinois  Central  Railroad  Company  there  until  about 
ten  o'clock  at  night  of  the  day  the  cattle  were  received, 
which  was  after  the  two  fast  freight  ti^ains  for  that  even- 
ing on  that  railroad,  which  usually  arrived  in  Chicago 
between  six  and  seven  o'clock  the  next  morning,  were  gone. 
The  cattle  were  taken  by  the  Illinois  Central  on  an  ordi- 
nary freight  train  which  left  Springfield  about  eleven  o'clock 
the  same  night  the  cattle  were  received,  and  it  did  not  get 
them  to  the  Union  Stock  Yards  in  Chicago  until  about 
midnight  of  the  succeeding  night,  when  they  were  unloaded 
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and  sold  on  the  market  there  the  next  day.  This  train, 
because  of  its  being  an  ordinary  freight,  did  considerable 
switching  on  the  way  and  frequently  sidetracked  and 
waited  a  considerable  time  for  other  trains  to  pass  it;  the 
effect  of  all  of  which  was  to  jade  and  fatigue  the  cattle  so 
that  they  lost  considerable  in  weight.  The  market  price  of 
the  cattle  at  the  Union  Stock  Yards  was  considerable  lower 
December  13,  1900,  the  day  the  cattle  had  to  be  sold,  than 
it  was  on  the  preceding  day  when  they  should  have  been 
sold  but  for  the  delay  aforesaid. 

There  is  no  evidence  but  that  the  special  written  con- 
tract under  which  the  cattle  were  shipped  was  fairly  and 
unclerstandingly  entered  into  by  the  appellee  and  the  appel- 
lant, and  it  w^as  put  in  evidence  by  each  of  them  without 
objection. 

Appellee  was  transported  on  the  same  train  with  the 
cattle  from  Philadelphia,  Illinois,  to  Chicago,  Illinois,  free 
of  charge;  and  he  did  not  show  or  offer  to  show  that  he  or 
any  one  for  him  had  made  a  verified  claim  in  writing  upon 
any  agent  of  the  appellee  or  of  the  Illinois  Central  Rail- 
road Company  for  any  damages  which  he  had  sustained  on 
account  of  the  delay  in  transporting  the  cattle  or  the  neg- 
ligent manner  in  which  they  were  handled  on  the  journey 
at  any  time  before  he  began  this  suit. 

Over  the  objection  and  exception  of  the  appellant,  the 
court  instructed  the  jurj'^  that  "  if  the  plaintiff  delivered  to 
the  defendant  a  car  load  of  fat  cattle  for  shipment  to 
Chicago  on  the  11th  day  of  December,  1900,  and  that  in 
the  regular  course  of  its  business  it  should  have  delivered 
said  car  of  cattle  by  its  connecting  lines  into  market  in 
Chicago  in  time  for  the  market  on  the  12th  day  of  Decem- 
ber, and  if  by  the  fault  and  negligence  of  the  defendant 
the  cattle  were  delayed  in  transit  and  not  delivered  by  the 
defendant  to  its  connecting  lines  in  time  for  its  regular 
daily  freight  train  for  Chicago,  and  in  consequence  thereof 
said  cattle  were  not  delivered  at  the  Union  Stock  Yards 
until  the  13th,  then  the  defendant  is  liable  to  the  plaintiff 
for  such  damages  as  the  evidence  shows  he  has  sustained  in 
consequence  of  the  negligence  of  the  defendant." 


Third  District— May  Term,  1902.  69 

B.  &  O.  S.  W.  R.  R,  Co.  V.  Ross. 

And  upon  objection  of  the  appellee,  and  an  exception  of 
the  appellant,  the  court  refused  to  give  the  following 
instruction  for  the  appellant : 

"  If  the  jury  find  from  the  evidence  that  when  the 
plaintiff  shipped  his  cattle  he  entered  into  a  contract  with 
the  defendant  for  the  shipment  of  such  cattle  to  Chicago, 
and  in  such  contract  agreed  that  no  claim  for  damages 
growing  out  of  such  shipment  should  be  sued  for  unless  a 
claim  for  such  damages  were  first  made  in  writing,  verified 
by  affidavit,  and  delivered  to  the  general  freight  agent  of 
the  defendant  at  Cincinnati,  within  five  days  from  the  time 
the  cattle  were  removed  from  the  car,  and  if  you  further 
find  that  the  plaintiff  did  not  make  such  demand  in  writ- 
ing, verified  by  affidavit,  and  deliver  it  to  the  said  freight 
agent,  before  commencing  this  suit,  then  the  plaintiff  can 
not  maintain  this  suit,  and  your  verdict  should  be  for  the 
defendant." 

The  contention  of  counsel  for  the  appellant  is  that  the 
evidence  fails  to  show  that  the  appellant  or  its  connecting 
carrier  was  guilty  of  any  such  negligence  in  transporting 
the  cattle  as  renders  it  liable  to  the  appellee  for  anything, 
but  if  it  did,  then  under  the  terms  of  the  shipping  con- 
tract, the  appellee  is  limited  to  recovering  merely  the 
amount  he  incurred  for  feeding  and  watering  the  cattle  on 
the  journey,  upon  his  making  claim  therefor  in  accordance 
with  the  express  terms  of  the  contract,  which  he  failed  to 
make,  and  therefore  he  can  not  recover  in  this  case. 

While  the  counsel  for  the  appellee,  in  support  of  the 
judgment,  insists  that  under  the  evidence  the  appellant  was 
grossly  negligent  in  transporting  the  cattle,  against  which 
it  can  not  relieve  itself  by  the  terms  of  the  shipping  con- 
tract, and  that  if  it  could,  it  is  not  entitled  to  the  benefits 
thereof  in  this  action  for  the  reason  it  did  not  specially 
plead  them,  and  that  the  provisions  of  the  shipping  con- 
tract can  not  be  availed  of  by  the  appellant  as  a  defense  to 
this  action  under  the  general  issue. 

The  declaraticm  does  not  charge  that  the  appellant  will- 
full}'  delayed  the  cattle  or  w^illfuUy  injured  them  while 
transporting  them,  nor  any  such  acts  of  negligence  as  man- 
ifest a  reckless  disregard  of  the  rights  of  others  or  would 
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be  equivalent  to  \villful  negligence,  and  therefore  the 
appellee  will  not  be  heard  to  insist  that  he  is  entitled  to 
have  the  jury  find  or  the  court  hold  that  the  appellant 
was  guilty  of  gross  negligence  in  this  case,  if  for  no  other 
reason  than  that  he  has  not  charged  it  in  his  pleadings. 

In  Illinois  Central  R.  R.  Co.  v.  Morrison,  19  111.  136,  it 
was  held  that  "  railroad  companies  have  a  right  to  restrict 
their  liability  as  a  common  carrier,  by  such  contracts  as 
may  be  agreed  upon  specially,  they  still  remaining  liable 
for  gross  negligence  or  willful  misfeasance,  against  which 
good  morals  and  public  policy  forbid  that  they  be  permitted 
to  stipulate; "  which  was  approved  in  same  company  v. 
Read,  37  111.,  where,  at  page  510,  the  above  language  used 
in  the  Morrison  case  is  quoted  and  approved,  and  that  doc- 
trine is  sustained  in  Field  v.  C.  &  R.  I.  R.  R.  Co.,  71  111. 
458,  and  in  Arnold  v.  I.  C.  R.  R.  Co.,  83  111.  273. 

In  C.  &  N.  W.  R.  R.  Co.  v.  Chapman,  133  111.,  at  p.  104 
of  the  opinion,  it  is  said: 

"  The  act  in  respect  of  common  carriers,  approved  March 
27,  1874,  provides  that  'whenever  any  property  is  re- 
ceived by  a  common  carrier  to  be  transported  from  one 
place  to  "another  within  or  without  this  state,  it  shall  not 
oe  lawful  for  such  carrier  to  limit  its  common-law  liability 
safely  to  deliver  such  property  at  the  place  to  which  the 
same  is  to  be  transported,  by  any  stipulation  or  limitation 
expressed  in  the  receipt  given  for  sucn  property.'  This  is 
substantially  re-enacted  in  Sec.  33  of  Chap.  114,  relating  to 
railroads.  These  statutes  do  not,  in  terms,  prohibit  com- 
mon carriers  from  limiting  their  common-law  liabilities  by 
contract  with  the  owner  of  property  delivered  for  trans- 
portation." 

We  think,  therefore,  that  the  special  contract  under 
which  the  cattle  were  shipped,  was  a  valid  and  binding 
obligation  upon  the  appellee  in  this  case,  at  least  to  the 
extent  of  its  provisions. 

That  in  the  event  of  any  unusual  delays  or  deten- 
tion of  said  livestock,  caused  by  the  negligence  of  said  car- 
rier or  its  employes,  or  its  connecting  carriers  or  their 
employes,  or  otherwise,  the  said  shipper  agrees  to  accept, 
as  full  compensation  for  all  loss   or   damage  sustained 


Thihd  District— May  Term,  1902.  61 

B.  &  O.  S.  W.  R.  R  Co.  V.  Ross. 

thereby,  the  amount  actually  expended  by  said  shipper  in 
the  purchase  of  food  or  water  for  the  said  stock  while  so 
detained;  that  no  claim  for  damages  which  may  accrue  to 
the  said  shipper  under  this  contract  shall  be  allowed  or 
paid  by  the  said  carrier,  or  sued  for  in  any  court  by  the 
said  shipper,  unless  a  claim  for  such  loss  or  damages  shall 
be  made  in  writing,  verified  by  the  affidavit  of  said  ship- 
per or  his  agent,  and  delivered  to  the  general  freight  agent 
of  the  said  carrier  at  his  office  in  the  city  of  Cincinnati, 
Ohio,  within  five  days  from  the  time  said  stock  is  removed 
from  said  car  or  cars,  and  that  if  any  loss  or  damage  occurs 
upon  the  line  of  a  connecting  carrier,  then  such  carrier 
shall  not  be  liable  unless  a  claim  shall  be  made  in  like 
manner  and  delivered  in  like  time  to  some  proper 
officer  or  agent  of  the  carrier  on  whose  line  the  loss  or 
injury  occurred.  Black  v.  Wabash,  St.  Louis  &  Pacific 
Ry.  Co.,  Ill  111.  351,  and  Cleveland,  C,  C.  &  St.  L.  Ry.  Co, 
V.  Newlin,  74  111.  App.  638. 

The  reason  for  holding  a  stipulation  like  this  when  vol- 
untarily and  understandingly  entered  into  by  the  shipper 
as  binding  upon  him,  is  well  stated  in  the  Black  case,  sicpra^ 
to  be  that  "  the  manifest  object  of  such  a  provision  is  to 
force  those  claiming  to  be  damaged  by  the  carrier's  negli- 
gence to  promptly  present  their  claims  for  adjustment  while 
the  facts  and  circumstances  upon  which  they  are  based  are 
fresh  in  the  memories  of  the  parties  and  witnesses,  and  to 
prevent  bein'^  harassed  or  imposed  upon  by  dishonest 
claimants.  We  see  nothing  improper  in  requiring  such 
claims  to  be  verified  by  affidavit." 

The  insistence  of  the  counsel  for  the  appellee  that  the 
court  properly  refused  to  permit  the  appellant  to  prove 
that  no  verified  claim  was  ever  made  upon  any  agent,  either 
of  the  appellant  or  of  its  connecting  carrier,  for  the  reason 
that  the  special  shipping  con  tract  was  not  specially  pleaded, 
and  its  provisions  could  not  be  shown  in  this  case  under 
the  general  issue,  is  without  force,  for  the  reason  that  the 
action  being  case,  and  both  the  appellee  and  the  appellant 
having  introduced  the   contract    in    evidence,  and  each 
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treated  it  as  proper  evidence  in  the  case,  as  they  should, 
that  provision  was  available  as  a  defense  to  this  action, 
under  the  general  issue,  without  having  been  specially 
pleaded.  Wabash,  St.  L.  and  P.  Ry.  Co.  v.  Black,  11  III. 
App.  465,  and  Coles  &  Co.  v.  L.  E.  &  St.  L.  R.  R.  Co.,  41 
III.  App.  607. 

It  is  not  claimed  that  there  was  any  verified  claim,  in 
writing,  made  upon  the  general  freight  agent  of  the  appel- 
lant by  the  appellee  or  any  one  for  him,  for  the  damages 
claimed  to  have  been  sustained  by  him  and  growing  out  of 
the  shipment  of  the  cattle,  at  any  time  before  this  suit  was 
commenced,  as  is  provided  by  the  terms  of  the  contract, 
and  therefore  the  court  erroneously  refused  to  permit  the 
appellee  to  prove  that  fact  as  a  defense  under  the  pleadings; 
and  as  the  appellee  had  failed  to  prove  that  he  had  made 
such  claims,  it  was  impro|)er  for  the  court  to  give,  at  his 
request,  the  instruction  first  above  quoted,  and  to  refuse  to 
give  the  instruction  second  above  quoted,  as  requested  by 
counsel  for  appellant. 

For  the  errors  above  indicated,  we  will  reverse  the  judg- 
ment of  the  Circuit  Court  in  this  case  and  remand  it  to  that 
court  for  such  further  proceedings  as  to  law  and  justice 
appertain. 


A.  N.  Kellogg  Newspaper  Go.  y.  Corn  Belt  National  Build- 
ing and  Loan  Association  et  al. 

1.  Freehold— PTTien  It  Is  Jnt'oZred.— When  a  suit  is  prosecuted  to 
a  final  determination,  and  will,  by  virtue  of  the  judgment  or  decree, 
result  in  one  gaining  and  the  other  losing  an  estate,  a  freehold  is 
involved. 

2.  SAME—WJiere  It  Is  Involved  in  Foreclosure  Proceedings—Home- 
stead,— Although  ordinarily  a  freehold  is  not  involved  in  a  foreclosure 
proceeding,  still,  if  by  the  defense  in  the  case  the  homestead  is  put 
directly  in  issue,  and  the  decree  awards  it,  and  the  assignment  of 
errors  in  this  court  also  puts  it  directly  in  issue,  a  freehold  is  involved. 

Bill  to  Foreclose  a  Mortgage.— Appeal  from  the  Circuit  Court  of 
Douglas  County;  the  Hon.  William   G.  Cochran,  Judge   presiding. 
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Heard  in  this  court  at  the  May  term,  1902.     Dismissed.    Opinion  filed 
November  1,  1902. 

Thornton  &  Chanoeli/)r,  attorneys  for  appellant. 
EcKHART  &  Moore,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  bill  in  equity  by  the  appellee  Corn  Belt  Na- 
tional Building  and  Loan  Association,  to  foreclose  a  mort- 
gage given  by  the  appellees  Richmond,  husband  and  wife, 
for  $2,000,  the  appellant  having  been  made  a  party  in  conse- 
quence of  its  interest  as  a  judgment  creditor  of  Samuel  A. 
Richmond.  Appellant  answered  the  bill,  showing  its  judg- 
ment against  Samuel  A.  Richmond  for  $16,943.50,  junior 
to  the  mortgage;  a  sale  of  the  premises  was  had  under  the 
execution  upon  the  judgment,  previous  to  which  it  had 
paid  to  appellee  Sarah  A.  Richmond  $1,000  in  lieu  of  home- 
stead, the  premises  not  being  divisible.  Sarah  A.  Rich- 
mond answered  the  bill,  in  which  she  set  up  a  claim  for 
homestead  in  the  premises,  and  upon  the  hearing  the  court 
gave  its  decree  of  foreclosure,  directing  a  sale  of  the  prem- 
ises, "subject  to  the  estate  in  fee,  worth  $1,000,  owned  by 
Sarah  E.  Richmond,"  and  from  this  decree  appellant  has 
appealed  to  this  court,  and  to  effect  a  reversal  thereof  has 
argued  in  this  court,  that  the  findings  and  decree  of  the 
trial  court  upon  the  claim  of  Sarah  E.  Richmond  to  an 
estate  or  right  of  homestead  in  the  premises,  and  the  value 
thereof,  is  erroneous. 

Appellee  Sarah  E.  Richmond  has  moved  this  court  to 
dismiss  the  appeal  herein,  for  the  want  of  jurisdiction, 
because  a  freehold  is  involved.  In  Stodalka  v.  Novotny, 
144  111.  125,  a  homestead  was  involved,  a  motion  to  dismiss 
the  appeal  was  entered,  but  the  court  overruled  it,  holding 
that  the  estate  of  homestead  was  a  freehold.  A  bill  by  a 
widow  and  heirs  of  a  deceased  owner  of  land,  against  a 
purchaser  under  a  decree  of  foreclosure,  seeking  to  estab- 
lish and  set  off  to  them  a  homestead  in  the  land,  was  held 


64  Appellate  Courts  of  Illinois. 

Vol.  105.J  Kellogg  Newspaper  Co.  v.  Corn  Belt  Nat.  B.  &  L.  Ass'n. 

to  involve  a  freehold,  and  an  appeal  would  lie  from  the 
final  decree  directly  to  the  Supreme  Court,  and  a  motion 
to  dismiss  the  appeal  was  overruled  in  Snell  v.  Snell,  123 
111.  403. 

When  the  suit  is  prosecuted  to  a  final  determination,  and 
will  by  virtue  of  the  judgment  or  decree,  result  in  one  gain- 
ing and  the  other  losing  the  estate,  a  freehold  is  involved. 
C,  B.  &  Q.  E.  R.  Co.  V.  Watson,  105  111.  217;  Van  Meter 
V.  Thomas,  153  111.  65.  Also  the  reasoning  of  the  court  in 
Franklin  v.  Loan  &  Invest.  Co.,  152  111.  345,  and  cases  cited, 
is  applicable  to  the  point  here,  that  a  freehold  is  involved, 
and  is  to  the  effect  that,  although  the  suit  was  for  a  fore- 
closure, where,  according  to  the  decisions,  a  freehold  is  not 
involved^  still  if  by  the  defense  in  the  case  the  homestead 
is  put  directly  in  issue,  and  the  decree  awards  it,  and  the 
assignment  of  errors  in  this  court  also  puts  it  directly  in 
issue,  a  freehold  is  involved.  The  decree  in  the  present 
case  gives  to  Sarah  A.  Richmond  an  estate  of  homestead. 
It  is  from  that  part  of  the  decree  the  appeal  is  taken  and 
prosecuted  in  this  court.  The  assignment  of  error  puts  the 
right  to  a  homestead  directly  in  issue.  Were  we  to  enter 
upon  the  decision  of  the  case  on  its  merits,  we  would  be 
compelled  to  say  that  appellee  was  or  was  not  entitled  to 
such  estate,  and  in  that  case  she  would  either  gain  or  lose 
a  freehold  by  the  decision  of  this  court.  This  is  clear  by 
the  authorities  we  have  cited.  A  freehold  is  therefore 
directly  involved.  This  court  has  no  jurisdiction  in  such  a 
case.  The  motion  to  dismiss  the  appeal  will  therefore  be 
sustained,  and  the  appeal  will  be  dismissed  with  leave  to 
appellant  to  withdraw  the  record,  abstracts  and  briefs,  if  it 
shall  be  so  advised 
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John  Gerhards  ?•  Ben  Johnson, 

1.  Appellate  CX)urt  Practice— Mwf  Review  Correctness  of  Instriic- 
tions  Notwithstanding  No  Motion  for  a  New  Trial  Appears  in  Bill  of 
Exceptions, — It  is  the  duty  of  the  Appellate  Court  to  review  the  correct- 
ness of  instructions  given  for  the  plaintiff  on  the  trial,  as  well  as  tlie 
correctness  of  the  ruling  of  the  court  in  refusing  instructions  asked  for 
the  defendant,  notwithstanding  no  motion  for  a  new  trial  appears  in 
the  bill  of  exceptions. 

2.  Dedication — A  Question  of  Fac^— Whether  a  strip  of  land  along 
a  highway  has  been  dedicated  to  the  public  for  a  part  of  the  road  is  a 
question  of  fact  for  the  jury. 

Trespass,  to  real  estate.  Appeal  from  the  Circuit  Court  of  Mont- 
gomery County;  the  Hon.  Thuman  E.  Ames,  Judge  presiding.  Heard 
in  this  court  at  the  May  term,  190'J.  Reversed  and  remanded.  Opinion 
filed  November  1,  1903. 

W.  M.  Todd,  and  Zine,  Jett  &  Kindee,  attorneys  for 
appellant. 

Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court 

Appellant  sued  appellee  before  a  justice  of  the  peace  for 
trespass  to  real  estate,  and  the  case  having  been  taken  to 
the  Circuit  Court  by  appeal,  the  trial  by  jury  there  was 
ended  by  the  direction  of  the  court,  contained  in  an  instruc- 
tion given  at  his  instance,  to  find  for  the  defendant,  to  which 
action  of  the  court  plaintiflf  excepted.  The  court  gave 
judgment  upon  the  verdict  against  appellant  in  bar  of  the 
action  and  to  reverse  the  judgment  this  appeal  is  brought 
and  such  action  of  the  court,  in  so  directing  the  verdict,  is 
arorued  to  effect  such  reversal. 

The  bill  of  exceptions  contains  no  motion^for  a  new  trial, 
nor  exception  to  the  overruling  of  such  motion,  and  for  this 
reason  counsel  for  appellee  insist  that  no  question  is  prop- 
erly presented  to  this  court  for  its  decision.  Appellant's 
counsel,  in  their  reply  brief,  rely  only  upon  the  instruction 
of  the  court  to  find  the  verdict  and  the  rulings  of  the  court 
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upon  the  admission  of  evidence,  and  insist  this  court  may 
consider  these  questions  without  a  motion  for  a  new  trial 
having  been  made  in  the  trial  court,  and  cite  I.  C.  K.  R. 
Co.  V.  O'Keefe,  154  111.  508,  to  sustain  their  contention.  It 
was  held  in  that  case  that  it  was  the  duty  of  the  Appellate 
Court  to  review  the  correctness  of  instructions  given  for 
the  plaintiflf  on  the  trial,  as  well  as  the  correctness  of  the 
ruling  of  the  court  in  refusing  instructions  asked  for  the 
defendant,  notwithstanding  no  motion  for  a  new  trial 
appeared  in  the  bill  of  exceptions,  and  reversed  its  judg- 
ment because  it  did  not.  Under  this  authority  we  may,  at 
least,  consider  the  propriety  of  the  instruction  of  the  court 
to  find  their  verdict  for  the  defendant. 

Appellant  owned  land  adjoining  to  a  public  road,  and,  as 
he  testified,  he  set  out  a  hedge  upon  his  land  eight  feet  and 
eight  inches  from  the  line  of  the  highway  in  order  that  he 
might  have  room  to  trim  it  without  encroaching  upon  the 
road.  Appellee,  as  one  of  the  highway  authorities,  exca- 
vated some  of  the  earth  upon  the  strip,  claiming  it  as  part 
of  the  highway,  and  that  it  had  been  dedicated  to  the  pub- 
lic, to  which  appellant  objected  at  the  time.  Appellee 
introduced  no  evidence,  and  at  the  close  of  the  plaintiffs 
evidence  the  court  directed  the  verdict  as  previously  said. 

Whether  the  strip  of  land  was  a  part  of  the  highway, 
whether  it  had  been  dedicated  to  the  public  for  a  part  of 
the  road,  and  whether  plaintiflf  was  in  the  possession 
thereof  when  the  suit  was  brought,  were  all  questions  of 
fact  for  the  determination  of  the  jury,  under  proper  instruc- 
tions. In  the  determination  of  a  question  of  fact,  the  cita- 
tion of  numerous  authorities,  as  has  been  done  in  this  case 
by  the  counsel,  aflfords  little  assistance  to  the  court,  and  it 
would  be  useless  for  us  to  endeavor  to  review  them,  for 
they  could  have  no  application  to  the 'question  we  have 
decided. 

In  our  opinion,  the  evidence  should  have  been  submitted 
to  the  jury  for  their  own  verdict,  and  it  was  prejudicial 
error  for  the  court  to  direct  the  verdict  as  it  did,  and  for 
this  the  judgment  will  be  reversed  and  the  cause  remanded. 
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The  Glereland^  Cincinnati^  Chicago  and  St.  Louis  H.  B.    io5      67 
Co.  V.  Kobert  J.  Hornsby.  asmsjds 

1.  Railroads  —  Fact  that  Fire  is  Communicated  by  Locomotive 
Makes  a  Prima  Fade  Case  of  Negligence.-— ^fhere  a  person  suffers  loss  by 
fire  oommunicated  by  a  locomotive  engine  passing  along  any  railroad 
in  this  state,  the  fact  that  such  fire  was  so  communicated  shall  be  taken 
as  full  prima  facie  evidence  to  charge  with  negligence  the  railroad 
company  operating  the  engine. 

2.  Same— Burden  is  upon  Company  to  Show  Due  Care.— In  a  suit 
based  upon  the  above  statutory  provision,  the  burden  is  upon  the  rail- 
road company  to  avoid  the  effect  of  such  assumed  negligence  by  prov- 
ing that  the  engine  was  at  the  time  equipped  with  the  best  and  most 
approved  appliances  to  prevent  the  escape  of  fire,  that  the  same  were 
in  good  repair  and  that  they  were  carefully  and  properly  managed. 

Trespass  on  the  Case,  for  damages  from  fire  set  by  locomotive.  Appeal 
from  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Robert  B.  Shir- 
ley, Judge  presiding.  Heard  in  this  court  at  the  May  term,  1902. 
Affirmed.    Opinion  filed  November  1,  1902. 

Geokob  F.  McNulty  and  John  E.  Hooan,  attorneys  for 
appellant. 

David  E.  Kkefe  and  H.  R.  Budd,  attorneys  for  appellee. 

Mr.  Justice  Habkeb  delivered  the  opinion  of  the  court. 

Appellee  is  the  owner  of  a  farm  in  Macoupin  county 
through  which  appellant's  railroad  passes.  On  the  2d  of 
August,  1901,  flying  sparks  from  a  freight  locomotive 
started  a  fire  in  some  stubble  land  of  appellee  at  a  point 
about  twelve  feet  from  the  right  of  way,  and  before  the 
fire  could  be  extinguished,  it  destroyed  five  wheat  stacks, 
containing  about  800  bushels  of  wheat,  a  stack  of  oats,  a 
large  amount  of  fence  and  a  number  of  fruit  trees.  In  a 
suit  for  damages,  appellee  recovered  a  judgment  against 
appellant  for  $1,390. 

Where  a  person  suffers  loss  by  fire  communicated  by  a 
locomotive  engine  passing  along  any  railroad  in  this  state, 
the  fact  that  such  fire  was  so  communicated  shall  be  taken 
as  fall  prima  facie'evidence  to  charge  with  negligence  the 
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railroad  company  operating  the  engine.  Sec.  103,  Chap. 
114,  Kurd's  Illinois  Revised  Statutes.  In  a  suit  based  upon 
that  statutory  provision,  the  burden  is  on  the  railroad  com- 
pany to  avoid  the  effect  of  such  presumed  negligence  by 
proving  that  the  engine  Vas  at  the  time  equipped  with  the 
best  and  most  approved  appliances  to  prevent  the  escape  of 
fire,  that  the  same  was  in  good  repair  and  that  the  same 
was  carefully  and  properly  managed.  In  other  words,  the 
plaintiff  is  entitled  to  recover  when  he  establishes  the  fact 
that  his  property  was  destroyed  or  injured  by  a  fire  so 
communicated, unless  the  defendant  shall  aflirmatively  show 
that  the  engine  was  equipped  with  the  most  efifective  appli- 
ances to  prevent  the  escape  of  sparks,  that  they  were  in 
good  repair  and  that  the  engine  was  carefully  and  skillfully 
managed  by  a  competent  engineer.  C.  &  A.  E.  E.  Co.  v. 
^tmintance,  58  111.  389;  T.  W.  ifc  W.  R.  E.  Co.  v.  Larmon, 
67  111.  68;  C.  &  E.  I.  R.  R.  Co.  v  Goyette,  133  111.  21;  Ameri- 
can Strawboard  Co.  v.  C.  &  A.  R.  R.  Co.,  177  III.  613. 

In  this  case,  the  evidence  clearly  shows  that  the  engine 
was  handled  by  a  competent  engineer.  The  frictional 
questions  upon  the  trial  were,  whether  the  engine  which 
caused  the  fire  was  equipped  with  the  best  and  most  ap- 
proved appliances  to  prevent  the  escape  of  sparks,  and 
wliether  such  appliances  were  in  good  repair  at  the  time 
of  the  fire.  Both  those  questions  were  answered  in  the 
negative  by  the  jury  in  response  to  special  interrogatories. 
It  is  urged  that  the  jury  erroneously  so  answered,  and 
that  contention  is  relied  upon  for  reversal  of  the  judgment. 
The  foreman  of  appellant's  boiler  shops  at  Mattoon,  D.  W. 
Sapp,  testified  that  the  spark  arrester  on  the  engine  in 
question  was  of  the  best  and  most  approved  pattern  for  the 
arrest  of  sparks,  and  displayed  in  court  a  sample  of  wire 
netting  like  that  used  on  the  engine.  James  E.  Ross,  an 
engineer  of  over  thirty  years'  experience,  testified  in  rebut- 
tal that  the  arrester  was  not  the  best,  that  the  mesh  of  the 
sample  which  was  exhibited  was  too  coarse  and  that  an 
engine  would  clean  itself  with  such  an  arrester.  It  was 
the  peculiar  province  of  the  jury  to  decide  in  the  difl'erencc 


Third  District— May  Term,  1902.  69 

C  C,  C.  &  St.  L.  R.  R.  Co.  V.  David. 

between  these  two  experts,  and  we  are  inclined  to  the  view 
that  they  decided  it  properly. 

In  support  of  a  motion  for  a  new  trial,  affidavits  corrob- 
orating the  contention  of  Sapp  and  contradicting  Eoss 
were  presented  to  the  court.  The  trial  court  properly 
refused  to  hold  them  sufficient  as  ground  for  new  trial,  for 
the  reason  that  they  were  merely  cumulative. 

It  was  contended  upon  the  trial  and  is  contended  here  that 
the  inspection  of  the  spark  arrester  made  before  and  after 
the  fire  was  superficial  and  not  such  as  to  justify  a  finding 
that  it  was  in  good  repair.  In  view  of  the  fact  that  we 
think  the  jury  decided  the  other  question  correctly,  it  is 
unnecessary  to  express  our  views  as  to  the  inspection. 

The  jury  were  correctly  instructed,  the  damages  were 
not  excessive,  and  the  judgment  will  be  affirmed. 


The  Cleveland^  Cincinnati^  Chicago  &  8t.  Louis  B.  B. 
Co.  V.  Naomi  F.  David. 

1.  NKGLiaENCE— SoMTidtng  Whwtle  While  Passing  under  an  Over- 
head Bridge  upon  Which  a  Buggy  is  Passing. — It  is  culpable  negligence 
for  an  engineer  to  sound  a  locomotive  whistle  while  passing  under  an 
overhead  bridge  upon  which  he  sees  a  buggy  crossing. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Edgar  County;  the  Hon.  Henry  Van  Sellar,  Judge  pre- 
siding. Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Opinion 
filed  November  1,  1902. 

George  F.  McNulty,  C.  S.  Conger  and  R.  L.  McKinlay, 
attorneys  for  appellant. 

H,  8.  Tanner  and  F.  W.  Dundas,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee  brought  this  suit  against  appellant  to  recover 
damages  for  injuries  sustained  by  her  in  being  thrown  from 
her  buggy,  after  her  horse,  which  she  was  driving  over  an 
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overhead  bridge,  had  become  frightened  at  one  of  appel- 
lant's moving  engines.  The  negligence  charged  in  the 
declaration  was  failure  on  the  part  of  appellant's  servants 
operating  the  engine  to  give  proper  notice  or  signal  of  the 
approach  of  the  engine  whereby  appellee  could  have  avoided 
driving  upon  the  bridge  until  the  engine  had  passed,  and 
the  driving  of  the  engine  with  great  speed  and  with  loud 
and  startling  noises  under  the  bridge,  whereby  her  horse 
became  frightened  and  ran  away.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  in  her  favor  for  $1,000. 

While  some  complaint  is  made  on  the  score  of  erroneous 
instructions  and  admission  of  improper  evidence,  counsel 
for  appellant  urge  chiefly,  as  grounds  for  reversal,  that 
appellant  was  guilty  of  no  negligence  in  the  management 
of  its  engine,  and  that  appellee  was  not  in  the  exercise  of 
proper  care  for  her  own  safety  when  injured. 

At  the  place  in  question,  appellant's  railroad  runs  east 
and  west.  The  overhead  wagon  bridge  which  spans  it  is 
seventy-six  feet  long,  seventeen  feet  wide  and  twenty-four 
feet  above  the  rails  of  the  track,  and  passes  over  the  track 
at  right  angles.  On  the  day  appellee  was  injured,  she  was 
driving  a  single  horse  attached  to  a  buggy.  The  evidence 
shows  that  a  passenger  train  going  east  passed  a  few  min- 
utes before  she  reached  the  bridge.  That  train  was  fol- 
lowed by  a  freight  train.  Supposing  the  way  was  clear, 
appellee  drove  upon  the  bridge  and  did  not  discover  until 
about  half  way  over,  that  an  engine,  with  a  caboose  attached, 
was  coming  from  the  west,  following  the  other  two  trains. 
It  was  then  close  to  the  bridge  and  moving  rapidly.  She 
testified  that  it  came  with  but-  little  noise  until  just  as  it 
reached  the  bridge,  when,  and  while  passing  under  it,  the 
whistle  suddenly  sounded  and  steam  escaped,  making  such 
noise  as  to  frighten  her  horse  and  cause  him  to  run  away. 
In  the  runaway,  the  buggy  was  upset  and  she  was  thrown 
out,  receiving  thereby  very  serious  injuries.  She  is  corrobo* 
rated  by  a  witness  named  Wilkin,  who  was  riding  in  a 
wagon  about  300  feet  behind  her.  Wilkin  testified  that  he 
heard  no  warning  of  the  engine's  approach  by  bell  or  whis- 
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tie  until  it  reached  the  bridore,and  that  the  whistle  sounded 
just  as  the  engine  reached  the  bridge  and  while  under  it. 
Both  the  engineer  and  fireman  admitted  that  the  appellee 
was  in  plain  view  while  crossing  the  bridge,  and  that  they 
saw  her  when  250  feet  away.  They  denied,  however,  that 
the  whistle  sounded  either  just  before  reaching  the  bridge 
or  while  passing  under  it.  This,  we  regard  as  the  vital 
frictional  point  in  the  case.  If  the  engineer,  after  seeing 
this  old  lady  driving  along  the  bridge,  sounded  his  whistle 
when  his  engine  was  under  her,  as  testified  by  appellee  and 
Wilkin,  his  conduct  was  grossly  culpable.  He  must  have 
known  from  his  experience,  as  well  as  from  common  sense, 
that  the  sharp  blasts  of  an  engine  whistle  directly  under  a 
horse  passing  over  an  overhead  bridge  would  have  the 
effect  of  frightenino:  the  horse  aud  rendering  it  unmanaore- 
able.  It  is  true  there  was  a  whistling  post  about  two  hun- 
dred feet  east  of  the  bridge,  and  that  at  this  post  it  was  his 
duty  to  begin  a  statutory  signal  for  the  next  grade  cross- 
ing. But  the  testimony  of  appellee  and  Wilkin  shows  that 
he  did  not  wait  until  the  post  was  reached,  and  the  jury 
evidently  believed  them.  In  the  conflict  upon  this  point,  it 
was  the  peculiar  province  of  the  jury  to  find  the  truth. 

We  are  unable  to  see  wherein  appellee  failed  to  exercise 
the  care  of  an  ordinarily  prudent  person.  Appellant's  road 
was  a  single  track  road.  The  point  in  question  was  two 
miles  from  a  station.  She  had  just  seen  two  trains  pass, 
one  following  closely  behind  the  other,  when  she  reached 
the  bridge  approach.  Hearing  no  other  train,  she  was  jus- 
tified in  supposing  that  no  other  would  come  until  she  had 
passed  over.  From  the  peculiar  conditions  surrounding  the 
approach,  her  view  of  the  track  was  obstructed  until  she  was 
well  on  the  bridge.  And  it  was  not  until  she  was  well  on 
the  bridge  that  she  knew  of  the  presence  of  the  engine.  All 
she  could  then  do  was  to  keep  her  horse  quiet  and  under 
control  until  the  engine  passed.  Because  of  the  age  of  the 
horse  and  his  gentle  disposition,  this  she  could  have  done, 
doubtless,  had  it  not  been  for  the  sharp  blasts  of  the 
whistle,  which  the  engineer  recklessly  sounded  immediately 
before  reaching  and  while  under  the  bridge. 
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We  do  not  care  to  discuss  the  question  as  to  whether  the 
conditions  were  such  as  to  make  the  dut}^  of  appellant's 
engineers  to  give  warning  of  a  train's  approaching  this 
overhead  bridge,  or  the  conflict  in  the  testimony  as  to 
Avhether  such  warning  was  given  in  this  case.  Independent 
of  appellant's  duty  in  that  regard,  we  think  that  the  cul- 
pable act  of  the  engineer  in  sounding  the  whistle  at  the 
bridge,  after  seeing  appellee  with  her  horse  drive  over,  fixed 
the  liability  of  the  company. 

No  error  was  committed  by  the  trial  court  in  ruling  upon 
evidence.  Appellee  only  asked  for  three  instrnctions  and 
while  the  first  one  is  open  to  some  criticism,  we  are  unable 
to  see  how  it  could  have  produced  any  harmful  effect  upon 
the  jury,  in  view  of  the  liberal  instructions  given  for  appel- 
lant and  the  fact  that  the  negligence  which  rendered  appel- 
lant liable  was  the  act  of  the  engineer  after  reaching  the 
bridge. 

As  to  the  contention  of  appellant  that  the  trial  court 
erred  in  refusing  one  of  its  instructions  ofl^ered,  it  is  suffi- 
cient for  us  to  say  that  the  court  gave  in  behalf  of  ap))e]- 
lant  twenty-eight  instructions — certainly  enough  in  number 
to  cover  every  conceivable  point  in  this  case,  or  any  other. 
We  see  no  reversible  error  in  the  record  and  we  think  that 
substantial  justice  has  been  done. 

J  udgment  affirmed. 


John  Loftas  et  al.  ?•  Stella  Hamilton,  by  Her  Next 
105      72|  Friend. 


1.  Dram-Shops— iTecper  Liable  to  Child  Deprived  of  Support  through 
Liquors  Sold  to  the  Father. — A  child  dependent  for  support  on  a  father 
who  commits  a  crime  while  intoxicated  has  a  cause  of  action  again.st 
the  dram-shop  keeper  who  furnished  the  liquor,  provided  the  intoxica- 
tion be  the  efficient  cause  of  the  crime,  and  a  conviction  for  the  crime 
deprives  the  child  of  its  means  of  support.  The  vital  question  in  such 
a  case  is,  did  the  intoxication  cause  the  man  to  commit  the  crime?  If 
it    did  then  the  dram-shop   keeper   is  liable,  whether  the  child  was 
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deprived  of  its  means  of  support  by  conviction  of  the  father  and  his 
incarceration  in  the  penitentiary  or  by  his  flight  from  the  country  to 
avoid  that  punishment 

Prosecution  Under  the  Dram-8hop  Act— Appeal  from  the  Circuit 
Ck)urt  of  Champaign  County;  the  Hon.  Fkancis  M.  Wright,  Judge 
presiding.  Heard  in  this  court  at  the  May  term,  1902.  Affirmed. 
Opmion  filed  November  1,  1902. 

EoYAL  Wright  and  S.  Philbrick,  attorneys  for  appellants. 
John  J.  Eea  and  T.  J.  Smith,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellee,  a  girl  twelve  j^ears  of  age,  brought  this  suit,  by 
next  friend,  against  appellants,  saloonkeepers  at  Cham- 
paign, Illinois,  to  recover  for  injury  to  her  person  and 
means  of  support  caused  by  the  intoxication  of  her  father 
from  liquor  sold  to  him  by  appellants.  There  was  a  trial 
by  jurj^  resulting  in  a  verdict  and  judgment  in  her  favor 
for  $50. 

The  evidence  shows  that  appellee's  father,  William  Ham- 
ilton, was  a  railroad  section  foreman  and  when  sober  was 
capable  of  earning  and  did  earn  $60  per  month.  He  was 
the  only  means  of  support  for  appellee  and  two  other  small 
children.  For  a  year  or  two  prior  to  the  llth  of  Novem- 
ber, 1899,  he  was  frequently  seen  about  the  saloons  of 
appellants  and  frequently  became  intoxicated.  While  in 
that  condition  he  squandered  his  money  and  abused  and 
beat  his  children.  While  in  a  state  of  intoxication  on  that 
day  he  made  a  criminal  assault  upon  a  young  lady  of  Cham- 
paign, whereupon,  to  avoid  criminal  prosecution  or  throucrh 
fear  of  violence,  he  left  home  and  has  remained  away  ever 
since.  He  has  not  been  seen  or  heard  from  since  then  by 
any  member  of  his  family. 

Api^ellants  denied  selling  Hamilton  any  liquor  what- 
ever, and  in  corroboration  of  their  testimony  introduced 
winesses  who  stated  that  the}'^  had  seen  Hamilton  refused 
liquor  at  the  bars  of  appellants.  It  is  also  contended  by 
them  that  Hamilton's  leaving  home  and  withdrawing  sup- 
port from  appellee  was  not  due  to  his  intoxication   but 
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because  he  had  committed  a  crime  of  which  he  desired  to 
avoid  prosecution.  Those  two  points  of  contention  are 
vigorously  urged  here  as  ground  for  reversal.  With  ref- 
erence to  the  first  point,  it  is  sufficient  to  state  that  there 
was  evidence  abundant  to  support  a  finding  that  Hamilton 
procured  liquor  at  the  saloons  of  appellants  and  did  so  fre- 
quently within  two  years  prior  to  his  departure.  Not 
only  did  witnesses  testify  to  seeing  him  procure  liquor  at 
both  places  but  he  was  frequently  seen  "  hanging  about " 
there.  Men  in  the  habit  of  becoming  intoxicated  frequent 
places  where  they  may  procure  liquor — not  places  where 
it  is  denied  them. 

Independent  of  the  fact  that  Hamilton,  by  reason  of  his 
intoxication,  committed  a  crime  and  absconded,  thereby 
withdrawing  support  from  appellee,  the  evidence  shows 
that  she  was  injured,  not  only  in  her  means  of  support,  but 
in  her  person  by  the  brutal  acts  of  her  father  while  drunk, 
far  above  the  meager  amount  allowed  by  the  jury.  On 
one  occasion  he  beat  her  with  an  ax  handle,  using  such  vio- 
lence that  a  neighbor  was  compelled  to  interfere  and  take 
the  child  home  with  him.  We  do  not  wish  to  be  under- 
stood as  intimating  that  appellee  is  not  entitled  to  dam- 
ages for  loss  to  her  means  of  support  occasioned  by  her 
father  committing  a  crime  while  under  the  influence  of 
liquor  and  fleeing  the  country.  A  child  dependent  for 
support  on  a  father  who  commits  a  crime  while  intoxicated 
has  a  cause  of  action  against  the  dram-shop  keeper  who 
furnished  the  liquor  provided  the  intoxication  be  the  effi- 
cient cause  of  the  crime  and  a  conviction  for  the  crime 
deprives  the  child  of  its  means  of  support.  The  vital  ques- 
tion in  such  a  case  is,  did  the  intoxication  cause  the  man  to 
commit  the  crime  ?  If  it  did,  then  the  dram-shop  keeper  is 
liable,  whether  the  child  was  deprived  of  its  means  of  sup- 
port by  conviction  of  the  father  and  his  incarceration  in 
the  penitentiary  or  by  his  flight  from  the  country  to  avoid 
that  punishment. 

We  see  no  error  in  the  record,  either  in  the  rulings  upon 
evidence  or  in  instructions,  of  which  appellants  have  a  right 
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to  complain.     The  only  substantial  error  we  see  is  the  one 
committed  by  the  jury  in  allowing  appellee  the  paltry  sum 
of  fifty  dollars  damages. 
Judgment  affirmed. 

Mr.  Presiding  Justice  Wright  took  no  part. 


John  Loftus  et  aL  t.  Helen  Hamilton^  by  Her  Next 

Friend. 

Same  t.  Bnby  Hamilton,  by  Her  Next  Friend. 

Royal  Wright  and  S.  Philbrick,  attorneys  for  appellants. 
John  J.  Rea  and  T.  J.  Smith,  attorneys  for  appellee. 

Opinion  per  Curiam. 

These  two  cases  are  in  all  essential  features  like  John 
Loftus  and  Amos  Morfey  v.  Stella  Hamilton,  by  her  next 
friend,  ante.  They  were  tried  with  that  cause  by  the  same 
jury.  Twenty  dollars  damages  were  allowed  in  each  case. 
We  affirm  these  cases  for  the  reasons  appearing  in  the 
opinion  filed  in  the  Stella  Hamilton  case. 

Mr.  Presiding  Justice  Wright  took  no  part. 


Cleveland^  Cincinnati.  Chicago  and  St.  L.  By.  Co.  et  al. 

T.  John  A.  Hamilton. 

1.  Practicb — Objection  to  Evidence  Does  Not  Relate  to  Errors  in 
Settling  Pleadings,— Where  no  error  is  assigned  touching  any  action  of 
the  trial  court  in  settling  the  pleadings,  the  sufficiency  of  the  pleas  can 
not  be  considered  on  an  objection  to  evidence. 

Trespass  on  the  Case.  —Damages  by  fire.  Appeal  from  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge 
presiding.  Heard  in  this  court  at  tlie  May  term,  1902.  Affirmed. 
Opinion  filed  November  1,  1902. 
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Oebe  &  Philbbigk,  attorneys  for  appellants. 

Ray  &  Dobbins  and  Walj'er  B.  Riley,  attorneys  for 
appellee. 

Me.  Justice  Harker  delivered  the  opinion  of  the  court. 

At  the  September  term,  1901,  of  the  Champaign  County 
Circuit  Court,  appellee  recovered  a  judgment  against  the 
appellant  railroad  company  for  $70  and  costs.  The  rail- 
road company  took  an  appeal  to  the  Supreme  Court  and 
in  compliance  with  the  order  entered  executed  an  appeal 
bond  for  $150,  with  appellant  Glover  as  surety.  The  appeal 
was  dismissed  in  the  Supreme  Court  and  at  the  March  term, 
1902,  of  the  Circuit  Court,  this  suit  was  commenced  on  the 
appeal  bond,  resulting  in  a  judgment  in  favor  of  appellee 
for  $150  debt  and  $71.46  damages. 

This  appeal  is  prosecuted  to  reverse  the  last  named  judg- 
ment on  account  of  alleged  errors  of  the  trial  court  in 
sustaining  a  demurrer  to  a  certain  special  plea,  ou  account 
of  improper  evidence  admitted  and  because  of  erroneous 
instructions.  No  error  is  assigned  touching  any  action  of 
the  Circuit  Court  in  settling  the  pleadings  and  for  that 
reason  the  sufficiency  of  pleas  is  not  considered  by  us.  The 
objection  to  evidence  relates  to  the  judgment  recovered  in 
the  Circuit  Court  and  appealed  from.  Under  the  pleadings 
it  was  not  necessary  to  introduce  that  judgment.  It  was 
recited  in  the  appeal  bond  sued  upon  and  appellants  were 
estopped  from  questioning  it.  We  see  nothing  wrong  with 
the  instructions. 

Judgment  affirmed. 

Mr.  Presiding  Justice  Weight  took  no  part. 


George  M.  Cnster  et  ah  v.  M.  L.  Harmon. 

1.  Vendor  and  Vendee— PF/iere  Vendee  Relies  upon  Superior 
Knowledge  of  Vendor. — Where  the  vendee  is  wholly  ignorant  of  the 
value  of  the  property,  and  the  vendor  knows  this,  and  also  knows  that 
the  vendee  is  relying  upon  his  (the  vendor's)  representation  as  to  value. 
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and  such  representation  is  not  a  mere  expression  of  opinion  but  is  made 
as  a  statement  of  fact*  which  statement  the  vendor  knows  to  be  untrue, 
such  a  statement  is  a  representation  by  which  the  vendor  is  bovmd. 

2.  JuDOMKNT  BY  CONFESSION— Afay  be  Opened  upon  ApplicaiitTmsf 
any  Defendant  Having  a  MeritoriouH  Defense.-^ An  application  to  open 
a  judgment  by  confession  is  alwaj's  addressed  to  the  equitable  as  well 
as  to  the  law  powers  of  the  court,  and  in  the  exercise  of  its  equitable 
powers,  the  court  may  open  it  upon  the  application  of  any  defendant 
having  a  meritorious  defense  to  the  cause  of  action  upon  which  it  was 
rendered,  whether  his  co-defendants  do  or  do  not  join  him  in  such 
application. 

Motion  to  Tacate  a  Judgment  by  Confession.— Appeal  from  the 
Circuit  Court  of  Coles  County:  the  Hon.  Henry  Van  Sellar,  Judge 
presiding.  Heard  in  this  court  at  the  May  term,  1902.  Reversed  and 
remanded  with  directions.     Opinion  filed  November  I,  1902. 

John  S.  Hall  and  Craio  &  Kinzel,  attorneys  for  appel- 
lants. 

Bryan  H.  Tivnen  and  James  F.  Hughes,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

On  September  20, 1901,  in  vacation,  after  the  April  terra, 
1901,  of  the  Circuit  Court  of  Coles  County,  the  clerk  of 
that  court,  upon  proper  declaration,  cognovit,  power  of 
attorney,  and  affidavit  of  execution,  entered  a  judgment  by 
confession  for  $1,604.71  in  favor  of  the  appellee,  M.  J.. 
Harmon,  and  against  the  appellants,  George  M.  Custer  and 
Lucy  C.  Custer,  together  with  G.  E.  Colson,  John  R. 
Hamilton  and  A.  I.  Rhue,  upon  their  two  promissory  notes, 
and  power  of  attorney  in  each  to  confess  such  judgment. 
An  execution  was  issued  upon  the  judgment  and  placed  in 
the  hands  of  the  sheriff  of  said  county  to  execute. 

On  the  first  day  of  the  October  term,  1901,  of  said  court, 
the  appellants  moved  the  court  to  stay  the  execution, 
vacate  the  judgment  and  to  grant  them  leave  to  plead  to 
the  action  on  the  notes.  Which  motion  was  supported  by 
an  affidavit  as  follows : 

"George  M.  Custer  and  Lucy  C.  Custer,  being  first  duly 
sworn,  upon  oath  say  that  they  are  the  defendants  in  the 


78  Appellate  Courts  of  Illinois. 

Vol.105.]  Custer  v.  Harmon. 

above  entitled  cause,  and  show  to  the  court  that  they  as 
principals,  and  G.  F.  Colson,  John  R.  Hamilton  and  A.  I. 
Khue  as  their  securities,  signed  two  certain  notes  and  war- 
rants of  attorney  for  the  sum  of  eight  hundred  forty-three 
and  seventy-five  hundredths  dollars  ($843.75)  each,  both  of 
said  notes  dated  March  2,  1901,  and  one  due  on  or  before  six 
months,  and  one  due  on  or  before  twelve  months,  together 
with  five  per  cent  interest  from  the  date  thereof  until  paid, 
said  notes  being  payable  to  ourselves  and  indorsed  by 
affiants,  G.  E.  Colson,  John  R.  Hamilton  and  A.  I.  Rhue, 
and  delivered  to  the  plaintiff,  M.  L.  Harmon. 

Affiants  further  say  that  on  or  before  the  first  day  of 
March,  1901,  the  above  named  plaintiff,  M.  L.  Harmon, 
being  the  owner  and  possessor  of  a  certain  stock  of  goods 
situated  in  the  city  of  Mattoon,  and  being  desirous  of  sell- 
ing and  disposing  of  the  same  to  these  affiants,  entered  into 
a  certain  written  contract  with  these  affiants  in  regard  to 
the  purchase  thereof. 

Affiants  further  say  that  the  said  written  contract  con- 
tained, among  other  things,  an  agreement  that  these  affiants 
were  to  purchase  said  goods,  and  that  the  amount  they 
were  to  pay  for  the  same  was  the  value  of  said  goods  and 
merchandise  to  be  determined  by  the  present  worth  of  the 
various  articles  in  said  stock  so  sold  to  these  affiants  plus  ten 
per  cent  to  be  added  to  the  same  for  some  of  them  and  five 
per  cent  to  be  added  to  others  for  carriage,  and  that  said 
merchandise  should  be  invoiced  (at  the  then)  present  worth, 
and  that  said  plaintiff,  M.  L.  Harmon,  should  furnish  (the 
then)  present  value  thereof,  and  in  consideration  these 
affiants  were  to  have  said  goods  and  merchandise  at  the 
present  worth,  and  relying  upon  the  representations  of  the 
said  M.  L.  Harmon  that  they  would  be  so  invoiced,  these 
affiants  agreed  to  convey  to  said  plaintiff  a  certain  tract  of 
land  in  Wabash  county,  Illinois,  for  and  in  consideration 

of  $ ,  and  when  said  invoice  was  completed  and 

the  amount  in  value  of  the  merchandise  so  ascertained, 
these  affiants  were  to  execute  their  notes  to  the  said  M. 
L.  Harmon  for  the  balance  after  deducting  the  value  of 
the  lands  at  the  price  heretofore  agreed  upon. 

These  affiants  further  say  that  the  said  M.  L.  Harmon 
had  for  many  years  prior  to  said  time  been  engaged  in  the 
mercantile  business  and  was  a  man  well  experienced  in  such 
business,  and  well  knew  the  worth  and  price  of  each  and 
every  article  which  was  to  be  invoiced  to  these  affiants; 
and  at  the  time  of  the  invoice  knew  the  present  worth  of 
said  articles,  and  each  and  every  one  thereof,  and  what  it 
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should  have  been  invoiced  as  to  these  aflSants  according  to 
said  agreement. 

These  aflSants  further  say  that,  relying  upon  the  repre- 
sentations of  the  said  M.  L.  Harmon  that  these  aflSants 
should  have  said  goods  (at  the  then)  present  worth,  and 
that  they  were  to  be  invoiced  according  to  said  represen- 
tations, and  delivered  to  these  aflSants  at  their  present 
worth,  these  aflSants  entered  into  said  written  contract  with 
the  said  M.  L.  Harmon  for  the  purchase  of  said  goods  as 
aforesaid  at  their  then  present  worth,  and  when  said  invoice 
was  completed,  conveyed  to  the  said  M.  L.  Harmon  as  a 
part  of  the  consideration  thereof  said  tract  of  land  in  Wabash 
county,  Illinois,  and  executed  their  promissory  notes  as 
above  stated,  said  notes  being  part  of  the  amount  due  after 
the  conveyance  of  said  lands,  and  part  secured  by  second 
mortgage  on  hotel,  and  the  invoice  of  said  goods  on  the 
valuation  of  said  goods  at  the  cost  price  as  ^iven  by  the 
said  M.  L.  Harmon,  and  for  no  other  consideration  whatever. 

AflSants  further  show  to  the  court  that  they  were  not 
experienced  in  the  mercantile  business,  and  had  no  means 
of  ascertaining  what  the  present  worth  of  the  said  various 
articles  in  said  stock  was,  and  that  the  said  M.  L.  Harmon 
furnished  to  these  aflSants  what  he  sjiid  was  the  cost  price 
and  present  value  of  the  various  articles  of  goods,  and  upon 
said  statements  so  made  by  the  said  M.  L.  Harmon  and 
relied  upon  by  these  aflSants  said  invoice  was  t^iken,  and 
that  the  said  M.  L.  Harmon  then  and  there  well  knew  that 
said  statements  as  to  tlie  cost  price  and  present  value  of 
the  stock  of  goods  so  invoiced  waa  not  true,  and  was  false 
and  fraudulent,  and  was  made  by  the  said  M.  L.  Harmon 
for  the  purpose  of  cheating  and  defrauding  these  aflSants, 
and  that  these  aflSants  did  not  know  at  the  time  that  said 
invoice  was  completed  and  said  notes  executed;  that  the 
said  statements  and  representations  made  by  the  said  M.  L. 
Harmon  as  to  the  present  value  and  -cost  of  said  stock  of 
goods  was  false  and  fraudulent. 

These  aflSants  further  show  that  said  contract  provided 
that  these  aflSants  were  to  select  one  person  to  invoice, 
and  the  said  plaintiflf,  M.  L.  Harmon,  was  to  select  another, 
and  if  they  could  not  agree  upon  said  invoice  that  they 
would  select  the  third  person. 

AflSants  further  show  to  the  court  that  they  were  induced 
and  persuaded  by  the  said  M.  L.  Harmon  to"  take  the  man 
selected  by  him  as  the  only  person  to  invoice  the  queens- 
ware  in  said  stock  of  goods  upon  the  representations  that 
the  said  man  was  honest,  competent  and  trustworthy,  and 
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knew  the  prices  and  present  value  of  the  articles  to  be 
invoiced,  and  that  these  aflBants  relied  upon  the  representa- 
tions so  made  by  the  said  M.  L.  Harmon  in  rejrard  to  said 
invoice,  and  the  representations  made  by  said  Harmon  and 
liis  agent  who  invoiced  said  stock  of  queensware  for  him. 

Affiants  further  say  that  some  time  after  they  took  pos- 
session of  said  stock'  of  goods  they  ascertained  that  said 
representations  made  by  tne  said  M.  L.  Harmon,  the  plaint- 
iff, and  the  person  so  selected  by  him  to  invoice  said  goods, 
was  not  true,  and  that  a  large  number  of  said  articles  were 
invoiced  at  double  the  amount  of  the  present  worth  of  the 
same  so  listed,  and  on  said  invoice  and  calculations  made 
thereon  these  defendants  executed  said  notes  in  questi(^n, 
and  that  there  is  no  other  consideration  for  the  execution 
of  said  notes  except  the  invoice  of  said  merchandise  as  afore- 
said. 

Affiants  further  say  that  they  have  ascertained  from 
investigation  and  invoices  and  from  interviews  with  parties 
from  whom  the  said  goods  were  purchased  that  all  of  said 
goods  were  invoiced  to  these  affiants  at  from  5  to  100  per 
cent  in  excess  of  the  present  value  at  the  time  of  said  invoice, 
und  that  they  expect  to  prove  by  the  persons  from  whom 
said  goods  were  purchased,  the  above  and  foregoing  facts 
on  a  trial  of  said  cause. 

Affiants  further  say  that  the  amount  of  the  excess  which 
was  figured  on  the  invoice  of  said  stock  and  for  which  these 
notes  were  executed  in  excess  of  the  present  worth  of  the 
goods  at  the  time  of  said  sale  and  invoice,  amounts  to  about 
fifteen  hundred  (1,500)  dollars,  and  that  these  affiants  have 
a  just  and  meritorious  defense  to  said  notes  for  a  failure  of 
consideration  to  the  extent  of  said  fifteen  hundred  (1,500) 
dollars,  or  more. 

Affiants  further  say  that  if  they  are  permitted  to  file 
pleas  to  said  suit  and  "make  a  defense  on  the  trial  of  said 
cause  that  they  will  swear  to  the  above  and  foregoing  state- 
ments and  facts,  and  they  expect  to  prove  the  same  by  the 
persons  of  whom  the  said  M.  L.  Iiarmon,  the  plaintiff, 
bought  the  merchandise  which  was  invoiced  to  them. 

Affiants  further  say  that  on  the  20th  day  of  September, 
1901,  the  said  M.  L.  Harmon  caused  a  judgment  to  be 
entered  in  the  Circuit  Court  of  Coles  County  by  a  confes- 
sion against  these  affiants,  and  said  G.  F.  Colson,  John  R. 
Hamilton  and  A.  I.  Rhue,  for  the  sum  of  sixteen  hundred 
four  and  seventy -one  hundredths  dollars  ($1,604.71)  and 
costs  of  suit,  and  on  the  same  day  caused  an  execution  to 
be  issued  out  of  the  clerk's  office  of  said  countv  on  said 
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iudgment  so  taken,  and  that  said  execution  is  now  in  the 
lands  of  the  sheriff  of  Coles  county. 

These  defendants  show  to  the  court  that  said  judgment 
so  taken  by  the  plaintiff  on  the  20th  day  of  September,  1901, 
was  entered  by  the  clerk  of  this  court  upon  copies  of  the 
alleged  notes  executed,  and  not  upon  the  original,  reference 
being  had  to  the  files  in  said  case,  which  is  made  a  part  of 
this  affidavit;  and  affiants  say  that  they  have  examined  said 
files  and  that  the  signatures  to  said  papers  so  on  file  are 
not  the  signatures  of  these  affiants,  or  the  said  G.  E.  Colson, 
John  K.  Hamilton  or  A.  I.  Rhue. 

Affiants  further  show  that  the  said  copy  of  said  notes,  or 
what  purports  to  be  a  copy  of  said  notes,  is  not  a  copy  of 
the  notes  signed  by  these  affiants. 

Affiants  further  say  that  the  notes  signed  by  them  and 
the  other  defendants  in  the  above  entitled  cause  contained 
no  provisions  for  attorneys '  fees;  that  that  portion  of  the 
copy  of  said  notes  which  reads  as  follows — *  And  5%  of  the 
face  of  this  note  as  attorneys'  fees'  was  erased  from  the 
same,  and  is  not  part  of  the  original  notes. 

Affiants  further  show  that  said  judgment  includes  the 
sum  of  seventy- four  and  thirty-seven  hundredths  dollars 
{^14:.S7)  for  attorneys'  fees,  wh  ile  said  notes  executed  by  these 
affiants  and  the  other  defendants  contained  no  provision 
whatever  for  any  attorneys'  fees  to  be  included  in  said  judg- 
ment or  otherwise. 

These  affiants  therefore  pray  that  said  execution  may  be 
stayed,  and  that  the  judgment  may  be  set  aside,  and  that 
these  affiants  may  be  allowed  to  plead,  and  that  this  appli- 
cation is  not  made  for  delay,  but  that  justice  may  be  done." 

The  court  allowed  the  motion  and  entered  an  order  *'  that 
the  execution  be  stayed,  and  that  the  judgment  be  opened 
to  plead,  saving  the  lien  of  the  judgment  for  the  benefit  of 
any  final  judgment  that  may  be  recovered."  After  which, 
by  leave  of  court,  the  appellee  filed  two  additional  counts 
to  his  declaration  upon  the  two  notes  in  question,  and  the 
appellants  pleaded  the  general  issue  and  a  special  plea.  A 
demurrer  was  sustained  to  the  special  plea,  and  upon  leave 
being  given,  it  was  amended  the  third  time,  when  it  read 
as  follows : 

"  And  for  further  plea  in  this  behalf,  the  defendants  say 
that  the  plaintiff  ought  not  to  have  his  aforesaid  action 
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against  them,  the  defendants,  because  they  say  that  the 
several  supposed  causes  of  action  in  the  said  declaration 
mentioned  are  one  and  the  same,  to  wit,  the  supposed 
cause  of  action  in  the  said  first  count  mentioned,  and  not 
different  causes  of  action;  that  on,  to  wit,  the  second  day  of 
March,  1901,  the  plaintiff,  being  the  owner  and  proprietor  of 
a  store  containing  a  stock  of  queensware,  dry  goods  and 
notions,  in  the  city  of  Mattoon,  county  and  state  aforesaid, 
entered  into  a  written  contract  with  the  defendants,  by  vir- 
tue of  which  contract  said  defendants  were  to  purchase  said 
merchandise  of  the  plaintiflf,  the  value  thereof  to  be  esti- 
mated by  invoice  thereof  at  the  present  worth,  and  the 
defendants  were  to  convey  to  the  plaintiff,  as  consideration 
of  said  purchase,  a  certain  tract  of  land  containing  eighty- 
nine  acres  in  Wabash  county,  Illinois,  and  when  the 
invoice  of  said  queensware,  dry  goods  and  notions  was 
made  at  present  worth,  and  the  amount  in  value  ascer- 
tained by  said  invoice,  these  defendants  were  to  execute 
their  notes  to  the  plaintiflf  for  the  excess  as  ascertained  by 
said  invoice  above  the  value  of  defendants'  equity  in  saitl 
land,  which  equity  was  estimated  at  two  thousand  five  hun- 
dred ten  (2,610)  dollars. 

And  these  defendants  aver  that  it  was  also  provided  in 
said  contract  that  said  stock  of  queensware,  dry  goods  and 
notions  should  be  invoiced  at  their  then  present  worth,  and 
ten  per  cent  should  be  added  to  all  queensware  and  lamps 
and  goods  on  the  west  side  of  the  room  in  which  said  goods 
were  then  contained,  and  that  five  percent  was  to  be  added 
to  all  other  goods,  for  carriage. 

And  these  defendants  aver  that  the  said  plaintiflf  was  at 
that  time  and  had  for  many  years  prior  to  said  time  been 
engaged  in  the  mercantile  business,  and  the  purchase  and 
sale  of  the  articles  which  were  sold  and  about  to  be  invoiced, 
and  had  purchased  said  articles  so  sold  to  the  defendants, 
and  was  experienced  and  knew  the  present  worth  of  each 
and  every  article  to  be  invoiced,  and  that  these  defendants 
were  inexperienced  in  said  business  and  did  not  know  the 
present  worth  of  said  goods,  and  had  no  experience  in  said 
mercantile  business  or  the  purchase  and  sale  of  said  goods; 
and  that  the  said  plaintiflf  knew  that  the  said  defendants 
were  not  experienced  in  said  business  and  did  not  know  the 
"  present  worth  of  said  goods  about  to  be  so  invoiced. 

And  these  defendants  aver  that  it  was  also  provided  in 
said  contract  that  the  value  of  said  stock  of  goods  was  to 
l>e  estimated  by  invoice  by  disinterested  persons,  each  party 
to  select  one  person,  and  these  two  to  select  a  third  compe- 
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tent  person  in  case  they  could  not  agree,  and  that  said 
invoice  was  to  be  made  at  the  then  present  worth  of  said 
merchandise. 

And  these  defendants  aver  that  the  plaintiff  represented 
to  them  that  the  plaintiff  and  the  person  so  selected  by 
the  plaintiff  knew  the  present  worth  of  the  said  goods, 
and  said  person,  together  with  the  plaintiff,  could  and 
would  make  a  true,  correct  and  proper  invoice  of  said  goods 
at  their  then  present  worth,  and  in  accordance  to  the  terms 
of  said  contract. 

And  these  defendants  aver  that  they  relied  upon  repre- 
sentations that  the  plaintiff  and  the  persons  so  selected  by 
the  plaintiff  knew  the  present  worth  of  said  goods  to  be 
so  invoiced,  and  that  they,  together  with  plaintiff,  could  and 
would  make  a  true,  correct  and  proper  invoice  of  said 
goods  at  their  present  worth,  according  to  the  terms  of  said 
contract,  if  accepted  by  defendants. 

And  the  defendants  aver  that  said  representations  made 
by  the  plaintiff  that  said  person  so  selected  by  him  to 
invoice  said  goods  would  make  a  true  and  correct  invoice 
of  said  goods  was  false  and  known  by  him  at  the  time  he 
made  them  to  be  false  and  made  with  intent  to  prevent  the 
defendants  from  selecting  any  person  on  their  part  to 
invoice  said  goods,  so  that  said  goods  would  be  invoiced  at 
a  much  greater  value  than  their  present  value,  which  was 
unknown  to  the  defendants  at  the  time  they  consented 
thereto. 

And  the  defendants  aver  that  before  said  appraiser  had 
been  selected,  the  plaintiff  and  said  appraiser  conspired  and 
agreed  together  that  they  would  induce  the  defendants  to 
accept  an  appraisement  by  them  by  representations  that 
the  plaintiff  and  the  person  so  selected  by  him  could  and 
would  make  a  true  and  proper  and  correct  invoice  of  said 
goods,  which  representations  were  false  and  known  to  be 
false  when  maoe  by  plaintiff  and  said  person  so  selected 
bj'  him,  but  were  relied  upon  by  defendants,  and  when  so 
accepted,  conspired  and  agreed  they  would  invoice  said 
goods  at  a  higher  price  than  the  price  fixed  in  said  con- 
tract, and  so  said  plaintiff  and  said  appraiser  by  collusion 
and  with  intent  to  perpetrate  a  fraud  upon  the  defendants, 
induced  them  to  accept  said  appraiser  upon  said  false  rej> 
resentations,  and  in  pursuance  of  said  collusion  knowingly 
and  purposely  invoiced  said  stock  to  defendants  at  a  price 
greatly  m  excess  of  the  price  agreed  upon  in  said  contract, 
at,  to  wit,  $5,885,  when  the  true  value  was  only,  to  wit, 
1^3,500. 
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And  these  defendants  aver  that  the  plaintiff  and  said 
appraiser  so  selected  bv  the  plaintiff  to  invoice  said  goods, 
well  knowing  that  said  goods  were  not  worth  more  than 
three  thousand  five  hundred  (3,500)  dollars  at  their  then 
present  value,  and  well  knowing  that  said  contract  provided 
that  said  goods  should  be  invoiced  at  their  then  present 
value,  knowingly,  falsely  and  fraudulently  invoiced  said 
stock  of  goods  at  the  sura  of  five  thousand  eight  hundred 
and  eighty-five  (5,885)  dollars;  that  after  said  invoice  was 
completed,  falsely  and  fraudulently  and  knowingly  repre- 
sented to  these  defendants  that  they  had  invoiced  said  goods 
at  their  present  worth  and  that  the  present  worth  of  said 
goods  so  invoiced  was  five  thousand  eight  hundred  eij^hty- 
tive  (5,885)  dollars,  when  in  truth  and  in  fact  the  said  plaint- 
iff and  the  said  person  so  selected  by  him  to  invoice  said 
goods  then  and  there  well  knew  that  the  present  value  of 
said  goods  so  invoiced  was  only  three  thousand  five  hundre<l 
(3,500)  dollars,  and  knowingly,  falsely  and  coUusively 
made  and  represented  the  present  value  of  said  stock  of 

foods  by  said  invoice  at  the  sum  of  five  thousand  eight 
undred  eighty-five  (5,885)  dollars  for  the  purpose  of 
procuring  the  execution  of  the  notes  of  the  plaintiff  sued 
on,  when  the  said  plaintiff  and  said  person  so  selected 
by  him  to  appraise  said  goods  then  and  there  well  knew 
that  the  true  invoice  of  the  present  value  of  said  goods 
was  only  three  thousand  five  hundred  (3,500)  dollars. 

And  these  defendants  further  aver  that  at  the  time  of 
the  execution  of  said  notes  they  did  not  know  and  have  no 
means  of  knowing  the  value  of  said  goods  was  not  five  thou- 
sand eight  hundred  eighty-five  (5,885)  dollars,  or  that  the 
invoice  made  by  the  said  plaintiff  and  the  said  person  so 
selected  by  him  that  said  stock  of  goods  was  worth  five 
thousand  eight  hundred  eighty -five  (5,885)  dollars  was  false 
and  fraudulent,  or  that  their  present  value  was  only  three 
thousand  five  hundred  (3,500)  dollars,  and  had  no  means  of 
ascertaining  that  said  invoice  was  falsely  and  fraudulently 
made  at  the  tinie  of  the  execution  of  said  notes. 

And  these  defendants  aver  that,  relying  upon  said  false 
and  fraudulent  invoice  so  collusively  made  by  the  said 
plaintiff  and  appraiser  as  being  the  present  worth  of  said 
goods,  and  not  knowing  that  the  present  worth  of  said 
goods  was  only  three  thousand  five  hundred  (3,500)  dollars, 
and  upon  said  false  and  fraudulent  representations  collu- 
sively made  by  the  plaintiff  and  said  appraiser  that  said 
invoice  of  said  goods  at  five  thousand  and  eight  hundred 
eighty-five  (5,SS5)  dollars  was  the  invoice  at  their  present 
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worth  and  was  a  true  invoice  and  according  to  contract, 
when  in  truth  and  in  fact  said  present  worth  of  said  goods 
was  three  thousand  five  hundred  (3,500)  dollars,  which  was 
then  and  there  well  known  to  the  plaintiff  and  to  the  said 
person  so  selected  by  him  to  so  invoice  said  goods. 

And  relying  upon  the  calculations  made  on  said  invoice 
as  being  their  present  worth,  and  the  ten  per  cent  and  five 
per  cent  heretofore  provided  being  added  for  carriage,  and 
having  deducted  first  therefrom  the  value  of  said  tract  of 
land  which  was  thereupon  conveyed  by  these  defendants 
to  the  plaintiff,  these  defendants  executed  the  notes  set 
forth  in  plaintiff's  declaration  for  the  excess  in  value  of 
said  land,  and  that  there  is  no  other  consideration  for  the 
execution  of  said  notes  than  the  invoice  heretofore  set  forth. 

Wherefore  these  defendants  say  that  the  consideration 
upon  which  said  notes  were  made  has  wholly  failed,  and 
this  the  defendants  are  ready  to  verify;  wherefore  they 
pray  judgment  if  the  plaintiff  ought  to  have  his  aforesaid 
action." 

It  was  then  especially  demurred  to  for  the  following 
reasons : 

*'  That  the  allegations  of  fraud  therein  alleged  are  insuf- 
ficient, because  not  allegations  of  fraudulent  representations 
as  to  any  present  existing  or  past  fact  at  the  time  such  rep- 
resentations purport  to  have  been  made;  that  there  is  no 
allegation  in  said  plea,  of  care  or  diligence  on  the  part  of 
defendants,  Custer  and  Custer,  to  protect  and  guard  their 
interests  in  the  transaction  in  the  plea  mentioned;  that 
there  is  no  allegation  of  artifice  or  device  on  the  part  of  the 
plaintiff  to  mislead  or  deceive  the  defendants,  Custer  and 
Custer,  from  exercising  proper  care  and  diligence  for  the 
protection  of  their  interests  in  such  transaction,  and  that 
said  plea  fails  to  affirmatively  allege  that  a  third  person 
was  selected  and  agreed  upon  by  the  parties  to  make  the 
invoice  mentioned  in  the  plea,  and  that  the  plea  fails  to 
name  any  person  selected  as  appraiser,  and  that  the  defend- 
ants agree  to  and  did  accept  the  appraiser  named  by  the 
plaintiff  as  alleged  in  the  plea,  and  that  the  values  placed 
on  the  articles  in  said  plea  by  appraisers  were  mere  matters 
of  opinion,  and  that  said  plea  is  in  other  respects  informal 
and  insufficient,"  etc. 

And  the  demurrer  was  sustained. 

The  appellants  stood  by  their  special  plea,  as  thirdly 
amended,  withdrew  the  general  issue,  and  the  court  entered 
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And  these  defendants  aver  that  the  plaintiff  and  said 
appraiser  so  selected  by  the  plaintiff  to  invoice  said  goods, 
well  knowing  that  said  goods  were  not  worth  more  than 
three  thousand  five  hundred  (3,500)  dollars  at  their  then 
present  value,  and  well  knowing  that  said  contract  provided 
that  said  goods  should  be  invoiced  at  their  then  present 
value,  knowingly,  falsely  and  fraudulently  invoiced  said 
stock  of  goods  at  the  sura  of  five  thousand  eight  hundred 
and  eighty-five  (5,885)  dollars;  that  after  said  invoice  was 
completed,  falsely  and  fraudulently  and  knowingly  repre- 
sented to  these  defendants  that  they  had  invoiced  said  goods 
at  their  present  worth  and  that  the  present  worth  of  said 
goods  so  invoiced  was  five  thousand  eight  hundred  eighty- 
five  (5,885)  dollars,  when  in  truth  and  in  fact  the  said  plaint- 
iff and  the  said  person  so  selected  by  him  to  invoice  said 
goods  then  and  there  well  knew  that  the  present  value  of 
said  goods  so  invoiced  was  only  three  thousand  five  hundred 
(3,500)  dollars,  and  knowingly,  falsely  and  coUusively 
made  and  represented  the  present  value  of  said  stock  of 

foods  by  said  invoice  at  the  sura  of  five  thousand  eight 
undred  eighty-five  (5,885)  dollars  for  the  purpose  of 
procuring  the  execution  of  the  notes  of  the  plaintiff  sued 
on,  when  the  said  plaintiff  and  said  person  so  selected 
by  him  to  appraise  said  goods  then  and  there  well  knew 
that  the  true  invoice  of  the  present  value  of  said  goods 
was  only  three  thousand  five  hundred  (3,500)  dollars. 

And  these  defendants  further  aver  that  at  the  time  of 
the  execution  of  said  notes  they  did  not  know  and  have  no 
means  of  knowing  the  value  of  said  goods  was  not  five  thou- 
sand eight  hundred  eighty-five  (5,885)  dollars,  or  that  the 
invoice  made  by  the  said  plaintiff  and  the  said  person  so 
selected  by  him  that  said  stock  of  goods  was  worth  five 
thousand  eight  hundred  eighty-five  (5,885)  dollars  was  false 
and  fraudulent,  or  that  their  present  value  was  only  three 
thousand  five  hundred  (3,500)  dollars,  and  had  no  means  of 
ascertaining  that  said  invoice  was  falsely  and  fraudulently 
made  at  the  tinje  of  the  execution  of  said  notes. 

And  these  defendants  aver  that,  relying  upon  said  false 
and  fraudulent  invoice  so  coUusively  made  by  the  said 
plaintiff  and  appraiser  as  being  the  present  worth  of  said 
goods,  and  not  knowing  that  the  present  worth  of  said 
goods  was  only  three  thousand  five  hundred  (3,500)  dollars, 
and  upon  said  false  and  fraudulent  representations  coUu- 
sively made  by  the  plaintiff  and  said  appraiser  that  said 
invoice  of  said  goods  at  five  thousand  and  eight  hundred 
eighty-five  (5,8S5)  dollars  was  the  invoice  at  their  present 
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worth  and  was  a  true  invoice  and  according  to  contract, 
when  in  truth  and  in  fact  said  present  worth  of  said  goods 
was  three  thousand  five  hundred  (3,500)  dollars,  which  was 
then  and  there  well  known  to  the  plaintiff  and  to  the  said 
j)erson  so  selected  by  him  to  so  invoice  said  goods. 

And  relying  upon  the  calculations  made  on  said  invoice 
as  being  their  present  worth,  and  the  ten  per  cent  and  five 
\)er  cent  heretofore  provided  being  added  for  carriage,  and 
having  deducted  first  therefrom  the  value  of  said  tract  of 
land  which  was  thereupon  conveyed  by  these  defendants 
to  the  plaintiff,  these  defendants  executed  the  notes  set 
forth  in  plaintiff's  declaration  for  the  excess  in  value  of 
said  land,  and  that  there  is  no  other  consideration  for  the 
execution  of  said  notes  than  the  invoice  heretofore  set  forth. 

Wherefore  these  defendants  say  that  the  consideration 
upon  which  said  notes  were  made  has  wholly  failed,  and 
this  the  defendants  are  ready  to  verify;  wherefore  they 
pray  judgment  if  the  plaintiff  ought  to  have  his  aforesaid 
action." 

It  was  then  especially  demurred  to  for  the  following 
reasons : 

"  That  the  allegations  of  fraud  therein  alleged  are  insuf- 
ficient, because  not  allegations  of  fraudulent  representations 
as  to  any  present  existing  or  past  fact  at  the  time  such  rep- 
resentations purport  to  have  been  made;  that  there  is  no 
allegation  in  said  plea,  of  care  or  diligence  on  the  part  of 
defendants,  Custer  and  Custer,  to  protect  and  guard  their 
interests  in  the  transaction  in  the  plea  mentioned;  that 
there  is  no  allegation  of  artifice  or  device  on  the  part  of  the 
plaintiff  to  mislead  or  deceive  the  defendants,  Custer  and 
Custer,  from  exercising  proper  care  and  diligence  for  the 
protection  of  their  interests  in  such  transaction,  and  that 
said  plea  fails  to  affirmatively  allege  that  a  third  person 
was  selected  and  agreed  upon  by  the  parties  to  make  the 
invoice  mentioned  m  the  plea,  and  that  the  plea  fails  to 
name  any  person  selected  as  appraiser^  and  that  the  defend- 
ants agree  to  and  did  accept  the  appraiser  named  by  the 
plaintiff  as  alleged  in  the  plea,  and  that  the  values  placed 
on  the  articles  in  said  plea  by  appraisers  were  mere  matters 
of  opinion,  and  that  said  plea  is  in  other  respects  informal 
and  insufficient,"  etc. 

And  the  demurrer  was  sustained. 

The  appellants  stood  by  their  special  plea,  as  thirdly 
amended,  withdrew  the  general  issue,  and  the  court  entered 
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an  order  reinstating  the  judgment  and  execution,  and  the 
appellants  excepted. 

The  appellants  prosecute  an  appeal  to  this  court,  and,  to 
reverse  the  order  of  the  court  reinstating  such  judgment 
and  execution,  insist  that  the  court  improperly  sustained 
the  demurrer  to  the  special  plea  as  thirdly  amended. 

The  appellee  assigns  cross-errors  calling  in  question  the 
entry  of  the  order  staying  the  execution,  opening  the  judg- 
ment, and  giving  the  appellants  leave  to  plead,  alleging 
that  the  aflSdavit  of  the  appellants  in  support  of  their  mo- 
tion for  the  order  was  insufficient  to  warrant  the  entry  of 
the  same. 

It  is  very  apparent  from  reading  the  affidavit  that  if  the 
facts  there  stated  were  sufficient  to  warrant  the  court  in 
entering  the  order  to  stay  the  execution,  to  open  the  judg- 
ment and  giving  leave  to  plead,  then  the  special  plea,  as 
thirdly  amended,  setting  up  the  same  facts  as  a  defense  to 
the  action  on  the  notes,  should  have  been  sustained,  and  it 
was  error  for  the  Circuit  Court  to  hold  that  the  plea  was 
bad. 

Under  the  doctrine  laid  down  in  Murray  v.  Tolman,  162 
III.  417,  and  Snively  v.  Meixsell,  97  111.  App.  365,  we  think 
the  facts  set  up  in  the  affidavit  and  alleged  in  the  plea,  con- 
stitute a  good  defense  to  the  action  on  the  notes,  for  the 
reason  that  such  facts  show  that  the  appellants  are  in  a 
position  to  invoke  the  rule  that  "  where  the  vendee  is 
wholly  ignorant  of  the  value  of  the  property,  and  the  vendor 
knows  this,  and  also  knows  that  the  vendee  is  relj'ing. 
upon  his  (the  vendor's)  representation  as  to  value,  and  such 
representation  is  not  a  mere  expression  of  opinion  but  is 
made  as  a  statement  of  fact,  which  statement  the  vendor 
knows  to  be  untrue,  such  a  statement  is  a  representation 
by  which  the  vendor  is  bound." 

And  it  was  therefore  error  for  the  court  to  sustain  the 
demurrer  to  the  plea. 

It  is  further  insisted  that  the  court  improperly  entered 
the  order  to  open  the  judgment  At  the  instance  of  the 
appellants  only  when  there  were  others  against  whom   it 
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was  also  rendered,  who  did  not  join  in  such  application, 
and  that  the  order  of  the  court  reinstating  the  judgment, 
for  that  reason  worked  no  prejudice  against  the  appellants. 

But  in  that  view  we  can  not  concur,  because  it  is  clear 
that  an  application  to  open  a  judgment  by  confession  is 
always  addressed  to  the  equitable  as  well  as  to  the  law 
powers  of  the  court,  and  in  the  exercise  of  its  equitable 
powers,  the  court  may  open  it  upon  the  application  of  any 
defendant  having  a  meritorious  defense  to  cause  of  action 
upon  which  it  was  rendered,  whether  his  co-defendants  do 
or  do  not  join  him  in  such  application. 

For  the  error  above  indicated,  the  order  reinstating  the 
execution  and  judgment  is  reversed  and  the  case  is  remanded 
to  the  Circuit  Court  with  directions  to  overrule  the  demur- 
rer to  the  third  amended  special  plea. 

Keversed  and  remanded,  with  directions. 


A.  J.  Taylor  v.  T.  A.  McCumber. 

1.  Instructions— WTiere  the  Court  Might  Have  Directed  the  Verdict 
that  Was  Returned, — Where  the  court  might  have  directed  the  verdict 
that  was  returned,  errors  of  instructions  will  not  reverse. 

RepleTin,— Appeal  from  the  City  Court  of  Canton;  the  Hon.  P.  W. 
Gallagher,  Judge  presiding.  Heard  in  this  court  at  the  May  term, 
1903.     Affirmed.     Opinion  filed  November  1,  1903. 

Grant  &  Grant  and  Frbd  H.  Snyder,  attorneys  for 
appellant. 

W.  S.  Jewell,  attorney  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  was  a  suit  in  replevin  for  a  cash  register,  instituted 
before  a  justice  of  the  peace  by  appellant  against  appellee 
and  Albert  Harper.  The  cause  was  taken  to  the  city  court 
by  appeal,  and  there  dismissed  as  to  the  defendant  Harper. 
There  was  a  trial  by  jury  resulting  in  a  verdict  for   the 
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defendant.  The  court  overruled  appellant's  motion  for  a 
new  trial  and  gave  judgment  upon  the  verdict  against 
appellant,  which  he  seeks  to  reverse  by  appeal  to  this  court. 
The  errors  argued  in  this  court,  by  which  the  reversal  of 
the  judgment  is  sought,  consist  of  wrong  instructions  to  the 
jury. 

There  is  no  conflict  of  evidence  except  as  to  the  price  of 
the  cash  r6<;ister  and  the  payment  thereof.  Appellant  tes- 
tified that  he  first  loaned  the  register,  and  then  sold  it,  to 
McCumber,  for  $100,  and  that  the  latter  had  paid  no  part 
of  the  purchase  price.  McCumber  testified  that  he  pur- 
chased the  register  of  appellant  for  seventy-five  dollars  and 
paid  him  the  cash  for  it  at  the  time  of  the  purchase. 
McCumber  was  corroborated  by  two  other  witnesses,  who 
also  testified  to  the  sale  by  appellant  of  the  reo;ister  to 
appellee  for  seventy-five  dollars  and  that  the  money  was 
paid  and  accepted.  There  then  was  no  dispute  concernini^ 
the  material  facts  in  the  issue.  The  dispute  relative  to  the 
amount  of  the  price  and  its  payment  was  not  material  as 
affecting  the  ownership  of  the  property  or  the  right  to  its 
possession.  The  sale  to  McCumber  was  absolute,  no  reser- 
vation of  any  kind  having  been  made,  and  the  possession 
remained  with  him.  However,  if  the  amount  of  the  price 
and  its  payment  had  been  material  the  great  weight  of  the 
evidence  was  with  appellee,  and  a  verdict  against  him  upon 
such  issue  could  not  be  sustained.  The  verdict  was  there- 
fore right,  tlppn  the  evidence  in  the  case.  No  other  ver- 
dict could  have  been  sustained.  The  court  might  well  have 
directed  the  verdict  that  was  returned,  and  where  this  is 
true  it  has  often  been  held  that  errors  of  instructions 
will  not  reverse.  The  instructions  in  the  case  of  which 
complaint  has  been  made,  can  not  be  maintained.  They  were 
erroneous  for  many  reasons,  but  for  the  reason  we  have 
already  assigned  they  did  appellant  no  harm,  and  it  would 
be  a  task  of  supererogation  for  us  to  point  out  the  many 
vices  and  infirmities  contained  in  them. 

Finding  no  reversible  error  the  judgment  of  the  trial 
court  will  be  affirmed. 
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1.  Contracts— Carrier  Hcls  No  Right  to  Change  Freight  Bate  After 
Shipping  Contract  is  Made.— After  goods  are  received  by  a  carrier,  the 
freight  rate  given  and  the  contract  closed,  the  carrier  can  not  re-classify 
the  goods  and  change  the  rate,  in  the  absence  of  fraud  by  the^  shipper. 

2.  Evidence— 0/  Value  of  Goods  Should  be  Given  Independcfitly  of 
Memorandum,— Evidence  of  the  value  of  goods  should  be  the  individual 
opinions  of  the  witnesses  and  should  not  be  repetitions  of  the  valuation 
contained  upon  a  paper  they  have  examined. 

Trover. — Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  William  M.  Farmer,  Judge  presiding.  Heard  in  this  court  at 
the  May  term,  1902.  Reversed  and  remanded.  Opinion  filed  November 
1,  1902. 

James  M.  Taylor,  attorney  for  appellant;  John  G.  Dren- 
HAN,  of  counsel. 

HooAN  &  Deennan,  attorneys  for  appellee. 

Me.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  caused  to  be  shipped  by  appellant,  in  the  name 
of  Kendal,  from  Chicago  to  Pana,  Illinois,  groceries,  coun- 
ters, shelving,  and  one  horse,  harness  and  wagon.  The 
freight  demanded  at  Chicago  for  the  shipment  in  one  car 
load  was  $28,  which  was  there  paid.  Upon  the  arrival  of 
the  car  at  Pana,  appellant  demanded  $45.18  additional 
freight,  which  appellee  refused  to  pay,  and  brought  this 
suit  in  trover  for  the  value  of  the  property.  By  a  jury 
trial  he  recovered  $1,237,  and  the  court,  after  having  over- 
ruled appellant's  motion  for  a  new  trial,  gave  judgment 
against  it  for  that  sum,  to  reverse  which  it  prosecutes  this 
appeal,  insisting  chiefly,  for  such  purpose,  that  the  court 
admitted  improper  evidence,  gave  wrong  instructions,  the 
verdict  is  against  the  law  and  the  evidence,  and  the  damages 
are  excessive. 

The  facts  are  simple,  and  contain  but  little  variet^^ 
Appellee  owned  the  goods  and  sent  Kendal  to  get  the  car 
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and  arrange  for  the  freight  rate.  Appellee  had  before  that 
time  inquired  for  rates  of  shipment  in  single  car  lots,  but 
received  no  definite  information;  the  person  to  whom  he 
applied  told  him  it  might  be  from  $25  to  $35.  The  car 
was  furnished  at  Kendal's  request,  and  loaded  with  the 
goods  by  appellee  and  Kendal,  and  the  classification  for  the 
freight  was  made  by  a  clerk  in  appellant's  office.  Whether 
this  classification  was  made  upon  the  representation  of 
Seitz  and  Kendal  concerning  the  kind  of  goods  ship|)ed  or 
not,  was  a  disputed  fact.  There  was  no  effort  to  conceal 
the  property  when  it  was  being  loaded  into  the  car,  and  it 
is  fair  to  infer,  if  not  directly  proved,  appellant  knew  the 
character  of  it.  It  is  admitted  that  a  part  of  the  property 
would  classify  as  emigrant  movables,  and  that  classifica- 
tion was  in  fact  attached  to  all  of  it,  by  appellant's  clerk, 
and  the  rate  of  freight  thereby  fixed  at  the  seventh  class, 
amounting  to  $28,  and  the  shipping  receipt  delivered  accord- 
ingly, including  a  receipt  for  $28,  the  freight  which  was 
then  paid.  After  this  an  insj>ectorof  the  Western  Railway 
and  Inspection  Bureau  inspected  the  freight  in  the  car,  and 
thepe  changed  its  character  upon  the  duplicate  shipping 
bill,  from  emigrant  movables  to  groceries,  whereby  the 
freight  rate  was  raised  to  the  first  class,  adding  $45.18  to 
the  amount  already  paid.  This  was  done  without  notice  to 
either  appellee  or  Kendal.  The  inspector  was  not  in  the 
employ  of  appellant,  but  appellant  having  adopted  his  act, 
thereby  ratified  it,  and  made  him  its  agent.  We  are  not 
impressed  by  the  insistence  of  counsel  that  appellee  or  Ken- 
dal so  misrepresented  the  character  of  the  goods  that  it 
can  now  claim  it  is  not  bound  by  the  contract  it  in  fact 
made.  There  was  no  fraud  in  all  that  occurred.  The  prop- 
erty was  open  to  inspection,  and  it  can  not  be  reasonably 
presumed  that  a  common  carrier  is  ignorant  of  the  nature 
of  the  property  delivered  to  it  for  shipment.  Such  pre- 
sumption would  be  inconsistent  with  the  care  required  by 
law  to  be  bestowed  upon  it.  It  was  no  part  of  the  appel- 
lee's duty  to  classify  the  property  for  freight  purposes; 
this  was  the  province  of  appellant,  and  if  through  the  care- 
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lessness  of  its  clerk  a  mistake  was  made,  without  the  fault 
of  appellee,  and  upon  that  basis  it  made  its  contract,  as  we 
think  it  did,  to  ship  the  property  to  Pana  for  $28,  it  was 
bound  to  do  so.  The  consideration  was  a  valuable  one, 
and  of  appellant's  own  making.  It  proposed  to  appellee 
to  ship  the  property  for  a  stipulated  rate,  described  or 
characterized  the  property  of  its  own  volition  as  emigrant 
movables,  and  appellee  accepted  the  proposition.  Like  an 
individual,  appellant  must  be  held  to  perform  its  contracts, 
fairly  entered  into,  as  we  think  this  one  was.  It  is  also 
argued  that  appellee  can  not  maintain  the  suit  for  the 
reason  that  the  shipping  bill  was  in  the  name  of  Kendal,  as 
it  was,  and  until  Kendal  indorsed  it  to  Seitz  the  legal  title 
to  the  property  was  still  in  the  former,  and  many  authori- 
ties are  cited  to  prove  this.  As  a  general  proposition  it 
is  undoubtedly  true,  that  a  stranger  can  not  lawfully 
demand  or  receive  the  consignment;  but  here  appellant 
recognized  and  dealt  with  Seitz  as  the  owner  of  the  property; 
there  is  no  dispute  about  his  ownership,  and  this  appellant 
knew.  It  did  not  refuse  to  deliver  the  property  to  him 
because  the  shipping  bill  had  not  been  assigned  to  him,  but 
for  the  sole  reason  that  the  excess  of  freight  was  unpaid. 
Had  appellant  desired  to  put  its  refusal  upon  the  ground 
that  the  shipping  bill  was  not  present,  it  should  have  done 
so;  but  it  did  not,  and  therefore  waived  it.  Kendal  also 
was  asking  and  demanding  that  the  property  be  delivered 
to  Seitz,  and  he  claimed  no  interest  in  it.  The  instructions 
of  the  court  were  in  harmony  with  the  views  we  have 
already  expressed,  and  there  was  no  prejudicial  error  in 
them. 

The  court,  over  the  objection  of  appellant,  admitted  in 
evidence  a  memorandum,  mdde  by  appellee,  of  a  general 
description  and  value  of  the  property.  This  paper  con- 
tained the  valuation  of  $1,210.06,  and  both  Seitz  and 
Kendal,  while  testifying  as  witnesses,  referred  to  the  memo- 
randum, and  stated  the  value  of  the  goods  was  twelve  hun- 
dred and  ten  dollars.  Whether  t^ey  expressed  this  as 
their  own  individual  opinions,  or  whether  they  merely 
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quoted  from  the  memorandum,  is,  from  the  evidence,  uncer- 
tain. At  any  rate  their  statements  are  in  exact  accord, 
and  from  that  circumstance  it  is  almost  certain  their 
testimony  upon  that  point  was  but  a  repetition  of  the 
valuation  contained  upon  the  paper  they  then  examined. 
To  render  their  statements  competent  as  evidence,  they 
should  be  able  to  give  the  value  of  the  property  independ- 
ently of  the  memorandum.  It  is  said  by  counsel  for  appel- 
lant, and  admitted  by  the  opposite  counsel,  that  the  court, 
as  the  jury  was  retiring,  excluded  this  paper  from  the 
evidence,  but  this  is  not  shown  in  the  abstract.  We  are  of 
the  opinion  the  memorandum  was  incompetent  evidence  to 
prove  the  value  of  the  property,  and  the  mere  statements 
of  appellee  and  Kendal,  based  upon  such  memorandum, 
were  of  no  greater  probative  value  than  the  memorandum 
itself.  If  the  memorandum  was  excluded  by  the  court 
there  was  no  evidence  remaining  upon  which  the  verdict 
could  stand.  Excluding,  then,  this  evidence,  there  is  noth- 
ing remaining  in  the  record  to  support  the  verdict  of 
$1,237,  so  far  as  we  have  been  able  to  discover.  The  evi- 
dence for  appellant  upon  the  value  of  the  property  showed 
it  to  be  quite  meager.  We  are  of  the  opinion  the  evidence 
does  not  support  a  verdict  for  the  amount  that  was  returned, 
and  that  therefore  the  damages  are  excessive,  and  for  this 
reason  the  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded  for  a  new  trial. 


Charles  Frlnk  v.  C.  L.  Potts,  by  His  Next  Friend. 

1.  Master  and  Servant— WTiere  Servant  Fails  to  Use  Appliances 
Furnished  Him. — Where  the  servant  fails  to  use  a  stick  furnished  him 
for  the  purpose  of  safely  cleaning  the  rollers  of  a  com  shredder,  but 
clioosf«  the  more  dangerous  method  of  using  his  hand  for  that  pur- 
pose, he  assumes  all  the  risk  incident  to  the  increased  danger  which  he 
thereby  incurs. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Colostin  D.  Mteus,  Judge 
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presiding.    Heard    in    this  court  at  the  May  term,  1902.     Reversed. 
Opinion  filed  November  1,  1902. 

Chables  I.  Will  and  Barby,  Morrissey  &  Fifeb,  attor- 
neys for  appellant. 

Livingston  &  Baoh,  attorneys  for  appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee,  0.  L.  Potts,  a  minor,  by  S.  J.  Potts,  his 
next  friend,  brought  an  action  on  the  case  in  the  Circuit 
Court  of  McLean  County  against  the  appellant,  Charles 
Frink,  to  recover  damages  for  injuries  sustained  to  his 
right  hand  while  he  was  assisting  the  appellant  to  operate 
a  corn  shredder  on  the  farm. 

The  case  was  tried  by  jury  and  resulted  in  a  verdict 
and  judgment  in  favor  of  the  appellee  for  $750.  The 
appellant  moved  for  a  new  trial,  which  was  denied.  He 
excepted,  brings  the  case  to  this  court  by  appeal,  and  to 
effect  a  reversal  of  the  judgment,  among  other  things  urges 
that  the  verdict  is  contrary  to  the  evidence,  and  for  that 
reason  the  Circuit  Court  ought  to  have  directed  a  verdict 
in  his  favor  as  requested  at  the  close  of  the  evidence  for 
the  appellee,  and  again  at  the  close  of  all  the  evidence. 

The  declaration  charges  that  the  appellant  engaged  the 
appellee,  who  is  a  minor,  to  assist  him  in  operating  a  hay 
press;  but  instead  of  putting  him  at  that  work,  put  him  to 
removing  corn  stalks  off  the  rollers  of  a  corn  shredder 
while  in  operation,  with  a  stick,  which  work  exposed  him  to 
great  danger,  of  which  he  was  ignorant;  that  the  appellant 
failed  to  inform  the  appellee  of  such  danger  before  setting 
him  to  do  that  work,  and  assured  him  that  he  (appellee) 
was  safe  in  doing  that  work;  that  the  appellee,  relying 
upon  that  assurance,  set  to  doing  that  work,  and  while  using 
ordinary  care  for  his  own  safety,  got  his  right  hand  caught 
by  the  screws  on  the  rollers  and  it  was  greatly  injured. 

The  appellant  pleaded  not  guilty.  The  evidence  shows 
that  the  appellant  was  operating  a  hay  press  and  a  corn 
shredder,  and  employed  the  appellee,  who  was  at  the  time 
eighteen  and  a  half  years  old,  and  a  very  intelligent  young 
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man,  to  aid  him  in  operating  the  hay  press  or  the  shredder 
as  occasion  might  require.  The  appellee  commenced  work- 
ing for  the  appellant  on  November  4,  1901,  and  his  duties 
were  to  haul  water,  oil  the  corn  shredder  and  keep  the  husk- 
ing rollers  thereof  clean  when  occasion  reqoired.  There 
.were  twelve  of  these  rollers,  whidt  worked  in  pairs,  those 
of  each  pair  turning  inwardly.  The  rollers  of  each  pair  are 
set  so  close  together  that  nothing  thicker  than  the  blade  of 
an  ordinary  knife  can  pass  between  them.  There  are 
screws  set  on  the  surface  of  the  rollers  so  that  when  the 
rollers  turn,  the  screws  catch  the  shucks  and  strip  them  off 
the  ears  of  corn.  Between  every  pair  of  rollers,  there  is  a 
dividing  iron  extending  five  or  eight  inches  above  their 
entire  length.  The  rollers  are  plainly  visible  while  the 
shredder  is  in  operation.  When  the  appellee  was  set  to 
work,  he  was  told  by  the  appellant  to  use  the  stick  fur- 
nished him  to  clean  the  rollers,  and  not  to  clean  it  without 
the  stick  for  the  reason  that  it  was  dangerons  to  clean  it 
with  his  hands  as  they  might  get  caught  by  the  screws  on 
the  rollers.  The  stick  which  was  furnished  to  the  appel- 
lee to  clean  the  rollers  with,  was  three  and  a  half  feet 
long,  two  inches  wide,  and  one  and  a  half  inches  thick. 
The  appellee  worked  around  the  shredder  all  of  the  first 
day  of  his  employment  and  until  the  afternoon  of  the 
second,  when,  while  cleaning  the  rollers,  the  glove  on  his 
right  hand  got  caught  by  the  screws  on  the  rollers  and  his 
hand  was  badly  injured. 

The  appellee  testified  that  while  using  the  stick  to  clean 
the  rollers  in  the  manner  that  the  appellant  showed  him,  it 
got  caught  in  them  and  pulled  his  hand  down  to  the 
screws,  which  injured  it.  He  also  testified  that  after 
working  a  while  cleaning  the  rollers,  he  found  it  was  very 
dangerous  work  and  on  that  account  wanted  to  quit  it, 
and  so  informed  the  appellant,  who  assured  him  that  by 
using  the  stick  he  was  in  no  danger;  and  that  relying  upon 
that  assurance  he  continued  to  clean  the  rollers  with  the 
stick  until  his  hand  was  hurt  in  the  manner  above  indicated. 
The  appellant,  however,  testified  that  the  appellee  never 
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told  him  that  he  wanted  to  quit  cleaning  the  rollers  because 
he  found  the  work  endangered  him.  There  were  several 
witnesses  who  testified  that  they  saw  the  appellee  fre- 
quently use  his  hands  without  the  stick  to  clean  the  rollers; 
that  they  said  to  him  not  to  do  so  or  he  would  get  his 
hands  hurt,  and  he  replied  that  he  would -not  get  hurt. 
Just  after  appellee's  hand  was  hurt,  the  stick  was  found 
near  where  he  stood  when  hurt,  and  it  showed  no  indication 
whatever  of  being  caught  in  the  shredder;  and  the  evidence 
clearly  shows  that  it  was  impossible  for  it  to  get  caught 
and  pull  appellee's  hand  onto  the  rollers  in  the  way  he  tes- 
tified that  it  did. 

At  the  close  of  appellee's  evidence,  the  appellant  moved 
for  a  peremptory  instruction  to  the  jury  to  return  a  verdict 
in  his  favor,  and  presented  to  the  court  a  written  instruc- 
tion to  that  effect,  with  the  request  that  it  be  given,  but 
the  court  refused  to  grant  the  instruction,  to  which  ruling 
the  appellant  excepted;  and  again  at  the  close  of  all  the  evi- 
dence, the  appellant  renewed  his  said  motion  and  request 
for  a  peremptory  instruction,  both  of  which,  however,  the  * 
court  again  denied,  and  he  again  excepted. 

It  is  manifest  from  the  evidence  that  the  appellant  was 
using  his  right  hand  to  clean  the  rollers  at  the  time  he  got 
it  hurt,  when  he  should  have  been  using  the  stick  as 
instructed  by  the  appellant.  The  use  of  his  hand  without 
the  stick  under  the  circumstances,  was  clearly  against  the 
directions  of  the  appellant,  and  was  clearly  such  negligence 
on  his  part  as  precludes  him  from  recovering  any  damages 
from  the  appellant  for  the  injury  received  in  direct  conse-' 
quence  of  his  ovvn  foolish  act. 

There  is  no  dispute  but  that  the  appellant  understood 
that  if  his  h:\nd  got  too  near  the  rollers  when  they  were  in 
motion,  it  would  be  injured,  and  that  the  stick  was  given 
him  to  clean  them  with,  so  as  to  avoid  getting  his  hand  near 
them;  and  when  he  failed  to  use  the  stick  as  directed,  and 
chose  to  use  his  hand  in  the  manner  he  did,  he  assumed  all 
the  risk  incident  to  the  increased  danger  which  he  thereby 
incurred.     Jones  v.  Roberts,  67  HI.  App.  66;  Chicago  & 
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Alton  R.  R.  Co.  v.  Pettigrew,  82  III.  App.  33;  Marsden  Co. 
V.  Johnson,  89  111.  App.  100;  and  Ryan  v.  Armour,  166  111. 
568. 

The  trial  court  should  therefore  have  given  the  peremp- 
tory instruction  as  requested  by  the  appellant,  and  for  that 
reason  the  judgment  will  be  reversed,  with  a  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment : 
And  it  is  found  as  a  fact  that  the  injury  of  which  the 
appellee  complains  was  inflicted  in  consequence  of  his  own 
negligence  and  not  as  a  result  of  any  negligence  on  the 
part  of  the  appellant;  that  the  appellee  chose  to  clean 
the  rollers  of  the  corn  shredder  with  his  hand  instead  of 
with  the  stick  as  directed  by  the  appellant,  and  he  was 
injured  for  that  reason;  and  that  in  so  doing  he  chose  a 
more  dangerous  mode  of  performing  his  work  than  that 
directed  by  the  appellant,  in  consequence  of  which  the 
appellee  assumed  the  hazard  of  being  injured  in  the  man- 
ner in  which  he  was.  And  that  the  appellee,  at  the  time 
he  was  injured,  understood  the  danger  of  using  his  hand 
instead  of  the  stick  to  clean  the  rollers  of  the  corn  shredder. 


The  Illinois  Central  B.  B.  Co.  v.  John  F.  Byrne, 

1.  Evidence— Protnnce  of  Jury  Where  it  is  Conflicting.— Vf  here  the 
evidence  is  conflicting  upon  the  vital  question  of  fact  tried,  it  is  the 
province  of  the  jury  to  determine  where  the  truth  lies. 

Assumpsit.— Appeal  from  the  Circuit  CJourt  of  McLean  County;  the 
Hon.  GEORaF.  W.  Patton,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  190a.    Affirmed.     Opinion  filed  November  1,  1902. 

Charlks  L.  Capen,  attorney  for  appellant;  J.  G.  Dekn- 
NAN,  of  counsel. 

A.  E.  DeMangb,  attorney  for  appellee. 

Opinion  per  Curiam  : 

This  case  was  before  us  at  a  former  term  and  a  statement 
thereof  appears  in  78  111.  App.  204. 
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After  it  was  remanded  to  the  Circuit  Court  it  was  again 
tried  by  jury  and  resulted  as  before  in  a  verdict  and  judg- 
ment in  favor  of  the  appellee,  but  the  damages  were 
assessed  at  $100  less. 

The  errors  alleged  upon  this  second  appeal  are  many, 
and  an  elaborate  brief  and  argument  for  the  appellant  is 
submitted  in  support  thereof,  but  a  careful  examination  of 
the  record  has  convinced  us  that  the  rulings  of  the  trial 
court  on  the  admission  and  rejection  of  evidence  and  the 
instructions  to  the  jury  were  all  substantially  correct. 

The  remarks  of  the  trial  judge  complained  of  were  not 
calculated  to  prejudice  the  appellant  before  the  jury  and 
hence  do  not  constitute  reversible  error. 

The  evidence  now  in  the  record  is  substantially  as  it  was 
when  the  case  was  before  us  heretofore,  and  being  conflict- 
ing upon  the  vital  questions  of  fact  tried,  it  was  the  prov- 
ince of  the  jury  to  determine  where  the  truth  was,  and  we 
are  unable  to  find  in  the  record  any  substantial  reason 
appearing  which  indicates  that  they  made  a  mistake,  and 
therefore  the  judgment  will  be  afllrmed. 


Henry  0.  Wheeler  v.  City  of  BIoomington« 

1.  Damages— Caitsed  by  Public  Improvement— In  cases  of  damages 
caused  by  the  construction  of  a  public  improvement,  the  correct  meas- 
ure  of  damages  ia  the  difference  between  the  value  of  the  property 
without  the  improvement  and  its  value  with  the  improvement. 

Trespass  on  the  Case.— Damages  caused  by  raising  the  grade  of 
streets.  Appeal  from  the  Circuit  Ck>urt  of  McLean  County;  the  Hon. 
CoLOsnN  D.  Mters,  Judge  presiding.  Heard  in  this  court  at  the  Mny 
term,  1902.     Affirmed. .  Opinion  filed  November  1,  1902. 

Livingston  &  Bach  and  Welty  &  Sterling,  attorneys 
for  appellants. 

Miles  K.  Young,  city  attorney,  for  appellee;  Kerrick  ife 
Bracken,  of  counsel. 

Vol.  CV  7 
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Mr.  Justice  Harkeb  delivered  the  opinion  of  the  court. 

Appellant  brought  this  Buit  to  recover  damages  which 
he  claims  were  caused  by  appellee  raising  the  grades  of 
Front  and  Low  streets  adjacent  to  his  property.  Front 
street  in  Bloomington  extends  east  and  west,  and  Low 
street  north  and  south  Appellant's  property  consists  of  a 
lot  120  feet  square,  120  feet  fronting  on  the  south  line  of 
Front  street,  and  120  on  the  east  line  of  Low  street.  On 
the  corner  is  a  two-story  brick  business  house,  south  of 
that  building,  and  fronting  on  Low  street  is  a  two-story 
dwelling  house.  East  of  the  brick  building  and  fronting 
on  Front  street  is  a  one-story  frame  house. 

In  1897  the  city  began  grading  the  streets  named,  and 
constructed  brick  pavements  along  the  property.  In  making 
the  improvement  the  grade  was  raised  above  what  it  had 
been.  There  is  a  conflict  as  to  how  much — some  witnesses 
fixing  it  at  three  inches,  and  others  at  fifteen  inches.  It  is 
claimed  by  the  appellant  that  the  effect  of  the  raising  of 
the  grade  was  to  throw  surface  water  upon  his  lot  and  into 
the  basement,  and  under  the  buildings,  that  would  not  have 
gone  there  otherwise. 

The  case  was  defended  upon  the  theory  that  the  benefits 
to  the  property  by  the  improvements  exceeded  the  dam- 
age and  what  appellant  had  paid  for  the  improvement  by 
special  assessment.  There  was  a  great  diversity  of  opinion 
among  the  witnesses  upon  that  question,  as  there  usually  is 
in  such  cases.  The  jury  visited  the  property  under  instruc- 
tions from  the  court  and  returned  a  verdict  in  favor  of  the 
city. 

Upon  the  trial,  and  after  the  evidence  had  been  heard, 
appdilant  asked  leave  to  file  an  additional  count.  The 
court  refused,  and  that  is  assigned  for  error.  The  additional 
count  differs  but  slightly  from  those  already  filed,  and  we 
are  unable  to  see  how  appellant  was  prejudiced  by  the 
court's  refusal.  Under  the  circumstances  it  was  a  matter 
of  discretion  for  the  court. 

Appellant  offered  in  evidence  a  petition  presented  to  the 
city  council  on  March  14,  1900,  asking  the  city  to  fill  up 
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his  lot  when  it  could  conveniently  do  so,  and  proof  of  the 
favorable  action  of  the  city  council  thereon,  but  the  court 
sustained  an  objection  to  it.  We  think  there  was  no  error 
in  such  ruling;  it  is  a  matter  of  common  experience  that 
low  lots  are  often  filled  up  by  the  dumping  of  surplus  dirt 
which  the  city,  in  making  improvements,  must  get  out  of 
the  way  and  dispose  of.  The  consent  of  the  city  to  dump 
such  dirt  upon  appellant's  lot  when  it  should  be  convenient 
so  to  do,  could  not  be  regarded  as  an  admission  of  liability 
or  the  admission  of  a  material  fact  in  issue. 

We  see  nothing  wrong  with  the  instructions  given  for 
appellee.  Those  relating  to  the  measure  of  damages  fol- 
lowed the  well  recognized  line  laid  down  in  Illinois  cases, 
that  the  correct  measure  of  damages  is  the  diflference 
between  the  value  of  the  property  without  the  improve- 
ment and  its  value  with  the  improvement. 

We  do  not  care  to  go  into  a  discussion  of  the  conflicting 
evidence  heard  by  the  jury.  The  jury  not  only  saw  the 
witnesses,  but  viewed  the  property.  Their  opportunities 
for  placing  a  correct  estimate  upon  the  relative  benefits 
and  damages  occasioned  by  the  improvement  are  so  far 
superior  to  ours  that  we  are  content  to  say  that  their  judg- 
ment upon  the  real  question  at  issue  before  them  is  of  con- 
trolling weight  with  us. 

Appellant,  in  support  of  his  motion  for  a  new  trial,  makes 
a  weak  attempt  to  show  improper  conduct  on  the  part  of 
one  of  the  jurors.  The  affidavits  presented  upon  that 
matter  neither  gave  the  name  of  the  juror  attacked  nor 
stated  what  was  said  in  the  alleged  improper  conversation 
had  by  him.  We  see  no  just  ground  for  disturbing  the 
judgment,  and  the  same  will  be  affirmed. 


Henrietta  Salzenstein  et  al.  v.  Daniel  M.  Hettrick. 

1.  Debtor  and  Creditor— Conveyance  to  Defraud  Creditors,— 
Where  one  party  is  the  debtor  of  another  when  he  makes  a  conveyance, 
the  effect  of  which  is  to  hinder  and  delay  his  creditor  in  the  coUection 
of  the  debt,  it  matters  not  that  there  was  no  design  on  the  part  of  the 
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grantor  and  the  graatee  to  defraud  him.  The  vital  question  is,  does  the 
conveyance  deprive  the  creditor  of  a  right  which  would  be  legally 
effective  had  the  conveyance  never  been  made.  Every  conveyance  of 
property  made  by  the  parties  to  it,  with  a  desi^  to  hinder,  delay  or 
defraud  creditors  in  the  collection  of  their  debts,  is  void  an  to  any  ex- 
isting creditor,  whether  made  with  or  without  a  valuable  consideration. 

Bill  for  an  I njanction.— Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  John  A.  Gray,  Judge  presiding.  Heard  in  this  court 
at  the  May  term,  1902.     Affirmed.    Opinion  filed  November  1,  1902. 

M.  P.  Rick,  attorney  for  appellants. 

.   H.  W.  Masters  &  Son,  attorneys  for  appellee. 

Mr.  Justice  Barker  delivered  the  opinion  of  the  court. 

Henrietta  Salzenstein  filed  a  bill  in  the  Circuit  Court  of 
Fulton  County  to  enjoin  the  sheriff  from  selling  certain 
lands  which  had  been  conveyed  to  her  by  her  father,  Levy 
Meiers,  and  which  had  been  levied  upon  by  virtue  of  an 
execution  from  a  judgment  in  favor  of  Daniel  M.  Hettrick 
against  Meiers.  In  her  bill  she  claimed  entire  ownership, 
legal  and  equitable,  in  the  land,  by  reason  of  a  purchase 
and  conveyance  made  November  26,  1898.  A  temporary 
injunction,  restraining  the  sale,  was  granted. 

Hettrick,  after  filing  an  answer  which  denied  that  Mrs. 
Salzenstein  was  the  owner  of  the  land  and  averred  that  the 
conveyance  to  her  was  a  mere  sham,  presented  a  cross-bill, 
in  which  he  charged  that  the  conveyance  was  fraudulent  as 
to  creditors  and  asked  that  it  be  set  aside  so  that  his  exe- 
cution might  be  satisfied  by  a  sale  of  the  lands.  Mrs.  Sal- 
zenstein and  Meiers  answered,  denying  that  the  conveyance 
was  fraudulent  and  averred  that  it  was  made  in  good  faith 
in  accordance  with  a  purchase  of  the  lands.  The  cause 
was  referred  to  the  master  for  proof  and  findings.  The 
master,  after  taking  the  proofs,  reported  that  the  c<^nvey- 
ance  was  fraudulent  and  recommended  that  the  prayer  of 
the  cross-bill  be  granted,  that  the  temporary  injunction, 
before  then  allowed,  be  dissolved,  and  that  the  original  bill 
be  dismissed.  The  coilrt,  after  overruling  exceptions  to  the 
report,  approved  the  same  and  rendered  a  decree  which  set 
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aside  the  conveyance  as  fraudulent,  dissolved  the  temporary 
injunction,  dismissed  the  original  bill  and  required  the 
complainant  therein  to  pay  $25  damages  for  wrongfully 
suing  out  the  injunction. 

There  is  a  conflict  in  the  testimony  as  to  whether  the  con- 
veyance was  made  in  good  faith  or  made  to  hinder  and  defraud 
creditors.  Hettrick  testified  that  when  he  was  pressing 
Meiers  for  the  payment  of  his  note  and  reference  was  made 
to  the  conveyance  of  the  land  to  his  daughter,  both  Meiers 
and  Mrs.  Salzenstein  told  him  that  the  transaction  was  a 
sham  sale  and  that  as  soon  as  Meiers  got  matters  fixed  up 
with  his  creditors,  the  land  would  be  deeded  back  to  him. 
Three  other  witnesses  testified  that  Meiers  and  Mrs.  Salzen- 
stein at  another  time,  while  appearing  as  witnesses  in  their 
own  behalf  in  a  suit  pending  against  them  before  a  justice 
of  the  peace,  stated  that  the  conveyance  was  made  merely 
to  enable  Meiers  to  effect  a  settlement  with  creditors  that 
were  crowding  him.  Appellants  denied  making  such  state- 
ments and  testified  that  the  transaction  was  a  sale  made  in 
good  faith  and  that  Mrs.  Salzenstein  paid  in  cash  to  Meiers 
and  to  creditors  in  discharge  of  his  debts  an  amount  exceed- 
ing $15,000,  the  full  value  of  the  land.  They  were  corrob- 
orated by  a  son  of  Mrs.  Salzenstein.  In  the  conflict,  it  was 
the  peculiar  province  of  the  chancellor  to  find  the  truth. 
Having  the  witnesses  before  him  where  he  could  see  them 
and  observe  their  manner  of  testifying,  his  opportunities 
for  discovering  the  truth  were  vastly  superior  to  ours.  If 
appellee  and  the  three  witnesses  who  testified  to  what 
appellants  stated  in  the  trial  before  the  justice  told  the 
truth,  there  was  ample  room  for  finding  that  the  convey- 
ance was  a  fraud  against  appellee.  He  was  a  creditor  of 
Meiers  when  the  conveyance  was  made  and  had  been  for 
more  than  two  years.  The  effect  of  the  conveyance  was  to 
hinder  and  delay  him  in  the  collection  of  the  debt.  It 
matters  not  that  there  was  no  design  on  the  part  of  the 
grantor  and  the  grantee  to  defraud  him.  Assuming  tliat 
appellee  testified  to  the  truth,  it  was  the  purpose  of  the 
grantor  in  making  the  conveyance  to  place  his  property 
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where  it  could  not  be  reached  by  creditors  who  were  press- 
ing him  for  payment.  The  grantee  was  chargeable  with 
notice  of  that  fraudulent  purpose,  because  she  knew  all  the 
facts  and  circumstances.  She  knew  and  said  it  was  a  sham 
sale,  and  although  she  afterward  may  have  paid  to  her 
grantor  and  his  creditors  all  the  property  was  worth,  and 
had  no  special  design  of  defrauding  appellee,  still  the 
transaction  was  fraudulent  as  to  his  rights,  and  the  property 
is  chargeable  with  the  payment  of  his  judgment.  The 
vital  question  is,  does  the  conveyance  deprive  him  of  a 
right  which  would  be  legally  effective  had  it  never  been 
made.  Every  conveyance  of  property  made  by  the  parties 
to  it,  with  a  design  to  hinder,  delay  or  defraud  creditors  in 
the  collection  of  their  debts,  is  void  as  to  any  existing 
creditor,  whether  made  with  or  without  a  valuable  considera- 
tion. Boies  V.  Henney,  '62  111.  130;  Weber  v.  Mick,  131 
111.  520;  Beidler  v.  Crane,  135  111.  99;  Oakford  v.  Dunlap, 
63  111.  App.  503;  Rahn  v.  Kniess,  74  III.  App.  367. 

Some  complaint  is  made  of  the  action  of  the  court  in 
allowing  $25  damages  on  the  dissolution  of  the  injunction. 
It  is  claimed  there  is  no  evidence  in  the  record  on  which  to 
base  such  allowance.  There  is  a  recital  in  the  decree,  how- 
ever, that  $25  was  agreed  upon  as  a  reasonable  solicitors 
fee  in  the  matter.  In  view  of  that  recital,  it  was  not  neces- 
sary to  have  preserved  in  the  record  evidence  showing  that 
the  fee  was  reasonable  and  proper.     Decree  affirmed. 


L.  N.  Ashley  v.  Henry  Heinrichs. 

1.  Verdict—  IMiere  Evidence  is  Sufficient  to  Sustain  it,  it  Will  Not  Be 
JBeucrsed— Where  the  evidence  is  sufficient  on  the  part  of  the  plaintitf 
to  sustain  the  verdict  and  the  judgment,  it  will  not  be  reveraed  because 
of  evidence  tending  to  prove  the  defendant's  claim.  In  such  cases  it  is 
the  province  of  the  jury  to  determine  where  the  truth  lies. 

Trespass  on  the  Case. — Damages  caused  by  damming  up  an  open 
drain.  Appeal  from  the  Circuit  Court  of  Ford  County;  the  Hon.  John 
H.  MOFFETT.  Judge  presiding.  Heard  in  this  court  at  the  May  term, 
1902.    Affirmed.    Opinion  filed  November  1,  1902. 
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Cloud  &  Moffett,  attornej^s  for  appellant. 

Schneider  &  Sohneideb  and  Kerb  &  Likdley,  attorneys 
for  appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee,  Henry  Heinrichs,  sued  the  appellant,  L.  N. 
Ashley,  in  the  Circuit  Court  of  Ford  County,  to  recover  dam- 
ages to  his  crops  alleged  to  have  been  occasioned  by  the 
wrongful  damming  up  of  an  open  drain  which  had  been 
constructed  and  maintained  through  the  lands  of  each,  under 
an  agreement  made  prior  to  July  1,  1889,  which  agreement 
had  not  been  revoked  before  that  time. 

The  case  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  the  appellee  for  $630.04. 

The  appellant  having  moved  for  a  new  trial,  which  was 
denied,  excepted,  and  he  brings  the  case  to  this  court  bj-^ 
appeal,  and  to  eflfect  a  reversal  of  the  judgment  argues  that 
the  court  ruled  erroneously  on  the  evidence  and  upon  the 
instructions  to  the  jury,  and  that  the  verdict  and  judgment 
are  against  the  evidence. 

The  evidence  on  the  part  of  the  appellee  is  amply  suf- 
ficient to  sustain  the  verdict  and  the  judgment,  and  while 
that  on  the  part  of  the  appellant  tends  to  establish  a  revo- 
cation by  him  prior  to  July  1,  1889,  of  the  agreement  to 
continue  the  drain,  yet  it  was  the  province  of  the  jury  to 
determine  where  the  truth  was,  and  the  record  does  not 
warrant  us  in  concluding  that  the  jury  have  made  a  mis- 
take in  the  conclusion  they  arrived  at. 

.A  careful  examination  of  the  rulings  of  the  trial  court 
upon  the  evidence  and  instructions  convinces  us  that  no 
prejudicial  error  was  committed  against  the  appellant  in 
any  of  them,  but  on  the  contrary  such  rulings  were  fair 
and  just  to  both  parties,  and  it  seems  to  us  that  on  the 
whole  record  the  conclusions  which  the  trial  court  reaches 
in  this  case,  does  justice  to  both  parties,  and  therefore  the 
judgment  rendered  ought  to  be  and  will  be  affirmed. 
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Louis  Moulton  ?•  L  N.  Oibbs  et  al. 

1.  Evidence— 7b  Prove  that  Other  Animals  Sold  at  the  Same  Sale 
Were  Sound,  Inadmissible.— In  an.  action  for  damages  caused  by  the 
sale  of  a  diseased  mule  at  an  auction  sale,  evidence  tending  to  proTo 
that  none  of  the  other  mules  sold  on  the  same  occasion  were  afflicted, 
is  inadmissible. 

8.  l:i&TRVCTiovs— Circumstantial  Evidence, — An  instruction  which 
states  that  in  determining  what  facts  are  proven  in  the  case  the  jury 
should  carefully  consider  all  the  facts  before  them,  with  all  the  circum- 
stances of  the  transaction  in  question  as  detailed  by  the  witnesses,  and 
that  they  may  find  any  fact  proven  which  they  may  believe  from  the 
evidence  may  be  rightfully  and  reasonably  inferred  from  the  evidence 
given  in  the  case,  although  there  may  not  be  any  direct  testimony  as  to 
such  facts,  is  proper.  By  its  refusal  the  value  of  the  circumstantial  evi- 
dence would  be  destroyed  and  no  fact  could  be  established  save  by 
positive  and  direct  evidence. 

2.  Hamk— Invading  Province  ttf  the  Jury. — An  instruction  by  which 
the  jury  are  told  that  although  they  may  believe  from  the  evidence 
that  the  mule  took  sick  and  died  a  few  days  after  plaintiff  obtained 
possession  of  it  from  the  defendants,  yet  this  of  itself  is  not  sufficient 
to  justify  them  in  finding  a  verdict  for  the  plaintiff,  is  erroneous,  as 
invading  the  province  of  the  jury  to  determine  questions  of  fact. 

Assumpsit,  upon  a  contract  of  warranty.  Appeal  from  the  City 
Court  of  Mattoon;  the  Hon.  LapSLEY  C.  Henly,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded. 
Opinion  filed  November  1,  1902. 

Andrews  &  Vause,  attorneys  for  appellant. 

James  W.  and  Edward  C.  Craig,  attorneys  for  appellees. 
Frank  T.  O'Hair,  of  counsel. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  by  appellees  against  appellant,  upon  a 
contract  of  warranty  contained  in  the  sale  of  a  mule  by 
the  latter  to  the  former.  The  jury  found  the  issues  aprainst 
appellant,  and  the  court,  after  overruling  his  motion  for  a 
new  trial,  gave  judgment  against  him  in  bar  of  the  action, 
to  reverse  which  this  appeal  is  brought  to  this  court,  and 
to  effect  such  reversal  it  is  argued  the  court  erred  in  its 
rulings  upon  the  evidence  and  the  instructions  in  the  case. 
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Appellant  purchased  two  mules  at  an  auction  sale,  of  the 
appellees,  at  which  all  the  mules  sold  were,  'by  the  auc- 
tioneer, warranted  sound,  and  if  not,  they  would  be  made 
so.  Directly  after  the  purchase  appellant  took  the  mules 
from  where  they,  with  others,  had  been  stabled,  and  where 
they  remained  at  the  time  of  the  sale,  in  the  city  of 
Mattoon,  and  from  there  they  were,  with  no  delay,  taken 
to  the  home  of  appellant  upon  his  farm  in  the  country. 
Appellant  and  another  man,  who  assisted  him  in  transfer- 
ring the  mules,  testified  that  one  of  the  mules  coughed 
while  being  taken  from  the  barn  where  the  sale  occurred, 
and  while  on  the  road  to  the  home  of  appellant  it  was  sick. 
This  sickness  continued  for  six  days,  when  it  died.  The 
evidence  established  the  fact  that  the  mule  died  of  lung 
fever.  The  evidence  was  conflicting  as  to  the  point  whether 
the  mule  was  diseased  before  and  at  the  time  of  the  sale, 
and  from  the  nature  of  the  evidence  in  the  case,  the  deter- 
mination of  this  fact  depended  greatly  upon  natural  and 
reasonable  inferences  to  be  drawn  from  facts  and  xjircum- 
stances  directly  proven,  and  the  evidence  of  the  respective 
parties  being  contrarious  on  this  vital  issue,  accurate  instruc- 
tions and  rulings  upon  the  evidence  affecting  such  issue, 
were  demanded. 

While  upon  the  witness  stand  appellant  was  asked  if  the 
other  mule,  the  one  that  lived,  coughed,  to  which  the  cour^ 
sustained  appellees'  objection;  to  which  ruling  appellant 
excepted.  While  one  of  the  appellees  was  a  witness  he 
was  asked  if  either  mule  at  the  time  of  the  sale  had  lung 
fever,  or  anything  of  that  sort,  to  which  appellant  objected, 
but  the  court  overruled  the  objection,  and  the  answer  was 
that  none  of  the  mules  had  lung  fever.  Over  appellant's 
objection  the  same  witness  was  permitted  to  say  that  a  mule 
with  lung  fever  could  not  be  driven  twice,  a  mile  and  one 
half  each  time,  on  the  same  day,  there  having  been  evidence 
tending  to  show  the  deceased  mule  had  been  so  driven.  It 
is  argued  that  in  these  rulings  of  the  court  there  was  prej- 
udicial error.  The  issue  then  being  tried  was  whether  the 
one  mule  that  died  was  diseased  at  the  time  of  the  sale. 
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and  inasmuch  as  it  was  not  contended  the  disease  with 
which  it  was  afflicted  was  contagious  or  infectious,  the 
court  properly  ruled  in  the  first  instance  that  evidence 
affecting  the  other  mule  was  inadmissible.  Had  the  court 
persisted  in  such  ruling,  no  error  would  have  occurred  in 
that  respect;  but  this  was  not  done,  and  on  the  contrary 
the  court  permitted  appellee  to  prove  none  of  the  other 
mules  were  afflicted.  This  was  misleading  and  prejudicial, 
because,  from  such  evidence,  the  jury  could  only  infer  that 
if  none  of  the  other  mules  were  then  sick,  it  was  probable 
this  one  acquired  its  disease  after  having  been  taken  from 
the  stable,  and  this  we  think  would  be  incompetent. 
Besides  this,  the  rulings  of  the  court  were  inconsistent  as 
applied  to  either  side  of  the  case.  The  same  strictness  or 
liberality  of  ruling  should  be  applied  to  both  sides  of  the 
case.  Whether  or  not  a  mule  with  lung  fever  could  be 
driven  twice  the  same  day,  a  mile  and  a  half  each  time,  as 
the  witness  was  permitted  to  say  it  could  not,  was  a  ques- 
tion for  the  jury  to  decide  from  all  the  evidence  in  the 
case,  and  not  for  any  witness,  however  expert  he  might  be, 
especially  when  the  stage  of  severity  of  the  disease  was 
not  hypothetically  put  to  him. 

The  court  refused  to  give,  at  the  request  of  appellant,  the 
following  instruction,  which  appellant  insists  was  reversible 
error: 

"  The  court  instructs  the  jury  that  in  determining  what 
facts  are  proven  in  this  case,  you  should  carefully  consider 
all  the  facts  before  you,  with  all  the  circumstances  of  the 
transaction  in  question  as  detailed  by  the  witnesses;  and 
you  may  find  any  fact  proven  which  you  may  believe  mav 
be  rightfully  and  reasonably  inferred  from  the  evidence 
given  in  the  case,  although  there  may  not  be  any  direct  tes- 
timony as  to  such  facts." 

The  court  at  the  instance  of  the  defendants  gave  to  the 
jury  the  following  instruction,  which  has  been  argued  as 
containing  prejudicial  error: 

"  The  court  instructs  the  jury  that  although  you  mav 
believe  from  the  evidence  that  the  mule  took  sick  and  died 
a  few  days  after  plaintiff  obtained  possession  of  it  from  the 
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defendants,  yet,  this  of  itself  is  not  sufficient  to  justify  you 
to  find  a  verdict  for  the  plaintiff.  The  court  instructs  you 
that  before  you  can  find  for  the  plaintiff,  in  addition  tolhis 
fact  you  must  believe  from  a  preponderance  of  the  evidence, 
first,  that  the  defendants  warranted  the  mule  to  be  sound, 
and  second,  that  the  mule  was  not  sound  at  the  time  the 
defendants  sold  him  to  the  plaintitf.  And  unless  you  so 
believe  from  a  preponderance  of  the  evidence  it  will  be 
your  duty  to  find  your  verdict  for  the  defendants." 

Combining  the  action  of  the  court  in  the  refusal  of  the 
one  and  the  giving  of  the  other  instruction,  in  view  of  the 
evidence  in  the  case,  we  are  constrained  to  believe  there 
was  prejudicial  error.  The  refused  instruction  could  only 
properly  refer  to  the  recently  discovered  sickness  of  the 
mule  after  the  sale,  and  the  instruction  given  expressly 
informs  the  jury  that  this  fact  is  not  sufficient  to  justify 
the  jury  in  finding  for  the  plaintiff.  Whether  the  fact  that 
the  mule  sickened  and  died  soon  after  the  purchase  was 
sufficient  evidence  upon  which  to  find  that  it  was  diseased 
when  the  sale  was  made,  was  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  evidence  in  the  case,  and  it 
was  error  for  the  court  to  refuse  the  instruction  upon  that 
point  and  at  the  same  time  give  an  instruction  that  clearly 
invaded  the  province  of  the  jury.  If  the  refused  instruc- 
tion should  not  be  held  as  law*,  in.  every  case  the  value  of 
circumstantial  evidence  would  be  destroyed,  and  no  fact 
could  be  established  save  by  positive  or  direct  evidence. 

For  the  errors  pointed  out  the  judgment  of  the  trial  court 
will  be  reversed  and  the  cause  remanded  for  a  new  trial. 


John  Dayton  v.  Frank  !•  Kidder. 

1.  Sales— /Jute  of  Caveat  Emptor.— -VJ'hWe  the  rule  of  caveat  enip  tor 
as  applied  to  public  sales  of  personal  property  is  universally  recognized 
in  this  country,  there  is  not  entire  harmony  in  the  holdings  as  to  what 
duty  rests  upon  the  vendor  in  disclosing  secret  defects  within  his  knowl- 
edge. In  some  jurisdictions  it  is  held  that  if  the  vendor  has  knowl- 
edge of  hidden  defects  in  the  article  offered  for  sale,  and  especially  of 
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such  defects  as  would  render  it  unfit  for  the  purposes  intended  by  the 
buyer,  it  is  the  duty  of  the  vendor  to  disclose  them,  and  that  his  failure  to 
do  so  is  actionable  fraud.  The  weight  of  authority  is,  however,  that 
mere  silence  upon  the  part  of  the  seller  when  he  knows  the  bidder  is 
ignorant  of  the  hidden  defects,  and  with  such  ignorance  buys  what  be 
otherwise  would  not,  does  not  constitute  such  fraud  as  would  bar  an 
action.    To  that  rule  the  courts  of  Illinois  are  committed. 

2.  Same — Acquiescing  in  False  Statement  of  Auctioneer. — Standing 
by  and  hearing  an  auctioneer  make  a  false  statement  concerning  prop- 
erty without  correcting  him,  constitutes  an  acquiescence  on  the  vendor^s 
part  in  the  false  statement  made  by  the  auctioneer^'  and  is  an  active 
fraud.    It  is  not  a  passive  concealment;  it  is  a  false  averment*. 

Trespass  on  the  Case,  for  fraudulent  sale  of  diseased  cattle.  Appeal 
from  Edgar  County;  the  Hon.  Henry  Van  Sellar,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded, 
with  directions.     Opinion  filed  November  1,  1902. 

DuNDAs  &  O'Hair  and  J.  W.  SHErHERD,  attorneys  for 
appellant. 

H.  S.  Tanner,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  court  below  sustained  a  general  demurrer  to  appel- 
lant's amended  declaration.  Appellant  stood  by  his 
declaration,  whereupon  the  court  dismissed  his  suit  and 
rendered  judgment  against  him  for  costs.  The  sole  ques- 
tion for  our  decision,  tlierefore,  is  the  suflSciency  of  the 
amended  declaration. 

It  alleges,  in  substance,  that  appellee  was  the  owner  of 
forty  heads  of  cattle,  which  he  consigned  to  one  George 
x\ugustus  to  be  sold  at  auction  as  sound  cattle  to  the 
highest  bidder;  that  the  cattle  were  diseased  and  that 
appellee  knew  that  they  were  diseased;  that  such  disease 
was  not  known  to  appellant  and  could  not  be  ascertained  by 
ordinary  inspection,  and  that  there  was  nothing  in  either 
their  actions  or  appearance  at  the  time  by  which  it  could 
be  discovered  that  the  cattle  were  not  sound  and  all 
right;  that  the  cattle  were  thin  and  that  Augustus,  in 
explaining  their  condition,  announced  in  the  presence  of 
appellee  and  appellant  that  they  had  been  kept  on  short 
pasture,  but  would  make  good  cattle,  whereas  their  thin 
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condition  was  the  result  of  disease  from  which  they  were 
then  suffering.  The  declaration  further  avers  that  by  rea- 
son of  the  statement  of  Augustus  and  the  silence  and 
fraudulent  concealment  of  defendant  in  not  making  known, 
the  fact  that  the  cattle  were  diseased,  the  plaintiff  offered  a 
sound  price  for  them  and  the  same  were  struck  off  to  him 
for  the  sum  of  $990.  It  further  alleges  that  had  the  cattle 
been  sound  and  free  from  disease,  they  would  have  been 
worth  the  sum  of  $990,  whereas,  on  account  of  the  disease 
from  which  they  were  suffering,  they  were  not  worth  more 
than  $200.  It  further  avers  that  after  they  were  delivered 
to  him,  the  sickness  of  the  cattle  increased  so  that,'al though 
he  exercised  all  due  care  for  them  many  of  them  died  of 
the  disease,  while  others  became  so  disabled  as  to  become 
worthless. 

While  the  rule  of  caveat  emptor  as  applied  to  public 
sales  of  personal  property  is  universally  recognized  in  this 
country,  there  is  not  eijitire  harmony  in  the  holdings  as 
to  what  duty  rests  upon  the  vendor  in  disclosing  secret 
defects  within  his  knowledge.  In  some  jurisdictions,  it  is 
held  that  if  the  vendor  has  knowledge  of  "  hidden  defects" 
in  the  article  offered  for  sale,  and  especially  of  such  defects 
as  would  render  it  unfit  for  the  purposes  intended  by  the 
buyer,  it  is  the  duty  of  the  vendor  to  disclose  them  and 
that  his  failure  to  do  so  is  actionable  fraud.  The  weight 
of  authority  is,  however,  that  mere  silence  upon  the  part 
of  the  seller  when  he  knows  the  bidder  is  ignorant  of  the 
hidden  defects,  and  with  such  ignorance  buys  what  he 
otherwise  would  not,  does  not  constitute  such  fraud  as 
would  bear  an  action.  To  that  rule,  the  courts  in  Illinois 
are  committed.  Kohl  v.  Lindley  et  al.,  39  111.  195;  Morris 
V.  Thompson,  85  111.  16. 

The  rule  is  based  upon  the  necessity  of  letting  men  take 
care  of  themselves  in  their  business  dealings;  and  so  the 
seller  may  let  the  buyer  cheat  himself  ad  libitum,  provided 
he  does  not  actively  assist  him  in  cheating  himself.  The 
law  does  not  oblige  the  seller  to  disclose  all  that  he  knows 
which  lessens  the  value  of  the  property  offered  for  sala 
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He  may  be  silent  and  leave  the  purchaser  to  inquire  and 
examine  for  himself;  but  if  he  be  more  than  silent,  if  he  by 
acts  and  words  leads  the  buyer  astray,  thereby  preventing 
the  latter  from  making  further  examination  or  inquiry,  he 
becomes  guilty  of  a  fraud  of  which  the  law  will  take  cogni- 
zance. The  rule  is  thus  stated  by  Mr.  Justice  Breese  in 
Kohl  V.  Lindley  et  al.,  supra : 

"  To  make  the  mere  suppression  of  a  fact  such  a  fraud  as 
will  justify  a  court  in  declaring  the  contract  void,  we 
believe  the  modern  and  more  correct  doctrine  to  be,  there 
must  be  something  more  than  a  failure  to  communicate 
facts  within  the  knowledge  of  the  party  selling — there  must 
be  concealment;  and  that  may  consist,  in  withholding  the 
information  when  it  is  asked  for,  or  by  making  use  of  some 
device  to  mislead,  thus  involving  act  and  intention." 

The  declaration  charges  in  this  case  that  the  defendant, 
knowing  that  the  cattle  were  diseased  and  knowing  that 
that  was  the  cause  of  their  thin  condition,  heard  the 
auctioneer  announce,  in  the  presence  of  the  plaintiff,  as  a 
reason  for  their  being  in  that  condition,  that  they  had  been 
on  short  pasture,  and  that  acting  upon  defendant's  acquies- 
cence in  that  statement,  the  plaintiff  believed  the  cattle  to 
be  sound  and  that  that  was  the  reason  why  they  were  in  a 
thin  condition  and,  therefore,  made  no  further  inquiry,  but 
purchased  the  cattle  as  sound.  We  think  it  was  the  duty 
of  defendant,  when  he  thus  saw  the  plaintiff  was  misled 
by  the  false  statement,  to  correct  the  statement  of  the 
auctioneer.  He  saw  that  the  plaintiff  was  being  misled 
by  that  statement  and  that  that  was  doubtless  the  reason 
why  he  made  no  further  inquir}*^  concerning  thecattle  being 
in  that  condition.  It  was  virtually  an  acquiescence  on  his 
part  in  the  false  statement  made  by  the  auctioneer.  This 
we  deem  to  be  active  fraud  on  the  part  of  defendant.  It 
was  not  a  passive  concealment;  it  was  a  false  averment. 
It  was  not  the  vendor's  silence,  but  his  active  misrepresen- 
tation by  acquiescing  in  the  words  of  his  agent,  the 
auctioneer,  to  the  material  damage  of  the  buyer,  that  con- 
stituted the  legal  fraud.  It  allayed  the  buyer'j*  suspicions; 
it  helped  him  to  cheat  himself. 
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For  the  reason  that  the  averments  contained  in  the  dec- 
laration show  that  appellee  was  guilty  of  active  fraud,  we 
reverse  the  judgment  and  remand  the  cause  with  directions 
to  the  Circuit  Court  to  overrule  the  demurrer  to  the 
amended  declaration. 


The  Wabash  R.  R.  Go.  v.  Thomas  Billings. 

1.  NKGuaENCK— BacWng  Cars  upon  Crossing  While  Another  Train 
is  Pasfsing.— It  is  negligence  to  back  an  engine  and  cars  toward,  and 
upon,  a  crossing,  while  another  train  is  passing,  unless  due  care  is  taken 
to  give  warning  of  the  danger. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Sangamon  County;  the  Hon.  James  A.  Crkiqhton,  Judge 
presiding.  Heard  in  this  court  at  the  May  term,  1903.  Affirmed. 
Opinion  filed  November  1,  1902. 

C.  N.  Travous,  attorney  for  appellant. 

S.  H.  Cummins  and  T.  J.  Sullivan,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  appellee  against  appellant  for 
personal  injuries,  in  consequence  of  the  alleged  negligence 
of  the  latter  in  backing  an  engine  and  cars  upon  the  cross- 
ing of  Adams  street  in  the  city  of  Springfield.  The  jury 
returned  a  verdict  for  J5,000,  and  the  court,  after  requir- 
ing a  remittitur  of  $2,000,  overruled  appellant's  motion  for 
a  new  trial,  and  gave  judgment  for  $3,000,  to  reverse  which 
this  appeal  is  brought.  The  points  relied  upon  for  such 
reversal  are  (1)  the  refusal  of  the  court  to  direct  the  ver- 
dict at  the  instance  of  appellant;  (2)  the  verdict  is  contrary 
to  the  evidence:  (3)  the  court  gave  erroneous  instructions 
for  the  plaintiflF;  and  (4)  improper  remarks  of  counsel. 
Under  the  first  head  it  is  argued  there  is  a  variance  between 
the  averments  of  the  declaration  and  the  proof,  because  the 
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charge  in  the  declaration  is,  that  plaintiff's  buggy  was 
struck  by  a  freight  train,  in  consequence  of  which  he  was 
thrown  out  and  injured,  and,  as  it  is  said,  the  proof  is  that 
the  train  was  a  passenger  train,  and  that  plaintiff  was 
thrown  from  his  buggy  eighty  feet  from  the  crossing 
because  his  horse  ran  away.  There  is  conflict  of  evidence 
concerning  the  character  of  the  train.  Some  of  the  wit- 
nesses describe  it  as  being  composed  of  an  engine,  a  box 
car  and  a  passenger  car,  while  still  others  testified  it  con- 
tained a  baggage  car  only.  In  any  case  it  could  not  be 
well  classed  as  a  passenger  train,  for  the  only  use  then 
being  made  of  the  engine  was  to  switch  the  cars  from  one 
place  to  another  upon  the  tracks;  and  if  there  was  only  the 
baggage  car  and  the  engine,  as  appellant  insists,  the  de- 
scriptive words,  "  freight  train,"  were  more  accurate  than 
*'  passenger  train  "  would  be.  Besides,  as  far  as  we  are 
able  to  discover  from  the  abstract,  this  precise  point  was 
not  called  to  the  attention  of  the  trial  court,  and  for  this 
reason,  as  well  afe  the  one  previously  given,  we  are  of  the 
opinion  the  question  of  the  supposed  variance  between 
the  proof  and  the  declaration  is  not  available  as  reversible 
error  in  this  court.  It  may  be  true,  as  appellant  insists, 
that  appellee  did  not  fall  out  of  the  buggy  until  he  was 
eighty  feet  away  from  the  crossing,  and  that  such  fall  was 
caused  by  the  horse  running  away;  but  we  are  of  the  opin- 
ion the  jury  was  warranted  by  the  evidence  in  finding  that 
the  car  was  backed  against  the  buggy  while  appellee  was 
crossing  the  track,  causing  him  to  fall  upon  the  side  of  it, 
and  that  the  horse,  being  frightened,  ran  away.  If  this  was 
true,  the  striking  of  the  buggy  by  the  car  was  the  proxi- 
mate cause  of  his  having  been  thrown  out  and  injured,  and 
the  averment  of  the  declaration  would  thus  be  fulfilled. 

Appellee  arrived  at  the  crossing  while  a  freight  train  was 
passing  to  the  north,  and  he  waited  there  until  the  cross- 
ing was  cleared,  and  then  started  to  cross,  when  the  engine 
w^ith  car  attached  backed  upon  the  crossing  from  the  oppo- 
site direction.  We  think  the  jury  were  warranted  in  find- 
ing from  the  evidence  that  appellant,  under  the  circum- 
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Stances,  was  negligent  in  causing  its  engine  and  cars  to  be 
rapidly  backed  upon  the  crossing  from  the  opposite  direc- 
tion of  the  other  train,  just  at  the  time  when  the  latter  had 
cleared  the  crossing,  and  this,  too,  without  keeping  a  look- 
out to  see  if  the  crossing  was  clear  of  persons  having  the 
right  to  use  the  street.  Ordinarily,  we  think,  to  back  an 
engine  and  cars  toward,  and  upon,  a  crossing,  while 
another  train  is  passing,  tends  to  confuse  persons  waiting 
to  cross  over,  and  they  are  apt  to  be  misled  in  believing  the 
way  clear  when  one  train  has  passed,  unless  due  care  is 
used  to  give  warning  of  the  approach  of  the  other;  and  in 
this  respect  we  think  the  jury  was  warranted  in  finding 
that  appellee,  under  the  circumstances,  had  used  due  care. 
He  stopped  and  there  awaited  the  passing  train,  and  his 
thought  being  upon  that,  instinctively  started  over  the 
crossing  when  it  was  cleared,  and  for  want  of  sufficient 
notice  or  warning  of  the  approach  of  the  switch  engine 
with  cars,  was  struck  by  it.  We  are  of  the  opinion  the 
appellant  did  not  so  manage  its  trains  at  the  crossing  at 
this  point  of  time,  with  due  care  for  the  safety  of  persons 
rightfully  upon  the  street.  Due  care  required  appellant  to 
take  notice  that  in  consequence  of  its  occupation  of  the 
street  for  the  length  of  time  necessary  for  a  freight  train 
to  pass  over  it,  others,  who  had  an  equal  right  to  the 
crossing,  would  be  waiting  there,  and  it  was  its  duty  to 
use  due  and  reasonable  care  to  protect  them  from  another 
train  from  the  opposite  direction.  In  the  exercise  of  due 
care  it  is  bound  to  know  that  to  run  its  train  in  this  man- 
ner over  a  crossing  tends  to  the  confusion  of  persons  who 
are  about  to  cross,  and  its  care  should  be  commensurate  to 
the  danger  it  produces.  We  are  of  the  opinion  the  court 
properly  refused  to  direct  the  verdict,  and  that  the  verdict 
is  supported  by  the  evidence  in  the  case. 

We  find  no  prejudicial  error  in  the  instructions.  It  is 
objected  to  the  second  instruction  given  for  the  plaintiff, 
that  it  is  inaccurate  in  its  definition  of  ordinary  care,  as 
applied  to  the  evideftce,  in  that  it  limits  the  care  required 
of  the  plaintiff  to  the  situation  in  which  he  was  then  placed, 
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without  also  extending  it  to  the  care  required  in  placing 
himself  in  such  situation.  We  think  the  evidence  does  not 
warrant  an  inference  that  plaintiff  was  culpable  in  placing 
himself  at  the  crossing,  and  this  being  the  only  situation  the 
instruction  could  refer  to,  there  could  be  no  prejudicial  error 
in  correctly  describing,  or  referring  to  it,  as  the  instruction 
did.  It  is  also  objected  that  the  fourth  instruction  directs 
the  jury,  in  case  they  find  for  the  plaintiff,  to  include  in  their 
venlict  the  necessary  expenses  incurred  by  the  plaintiff  in 
being  cured  of  his  injuries,  because  the  declaration  claims 
only  for  moneys  paid  out  and  expended.  There  may  have 
been  inaccuracy  in  this  respect,  but  we  are  not  of  the  opin- 
ion it  ought  to  cause  a  reversal  of  the  judgment.  The 
remarks  of  counsel  to  the  jury  complained  of,  were  inde- 
fensible, as  well  as  reprehensible;  but  in  view  of  the  prompt 
suppression  of  them  by  the  trial  court,  and  its  direction  to 
the  jury  to  disregard  them,  we  can  not  say  the  jury  was 
improperly  influenced  thereby. 

The  evidence  tends  to  prove,  and  we  think  the  jury  was 
warranted  in  believing,  that  one  of  plaintiff's  arms  was 
permanently  injured,  and  to  the  extent  it  would  never  be 
useful  to  him  as  a  laborer,  which  the  evidence  showed  he 
had  been.  This,  together  with  the  pain  and  suffering  he 
had  endured  in  consequence  of  his  injuries,  caused,  as  we 
think,  by  appellant's  negligence,  leads  us  to  the  conclusion 
that  the  amount  of  the  judgment  is  not  excessive. 

Finding  no  reversible  error  in  the  record  and  proceed- 
ings of  the  trial  court,  its  judgment  will  be  affirmed. 


Charles  A.  Nichols  v.  Ezra  A.  Shaw. 

1.  "EivnmscE— Supporting  a  Verdict^Slander.  —The  court  after  con- 
sidering the  evidence,  instructions  and  rulings  of  the  court,  holds  that 
the  evidence  supports  a  verdict. 

Trespass  on  the  Case,  for  slander.  Appeal  from  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge  presiding. 
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Heard  in  this  court  at  the  May  term,  1902.    Affirmed.    Opinion  filed  \ 
November  1,  1903. 

A.  J.  MiLLBB,  attorney  for  appellant;  E.  Wright,  of 
counsel. 

F.  M.  Green  &  Son  and  Gere  &  Philbrick,  attorneys  for 
appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  by  the  appellant,  Charles 
A.  Nichols,  against  the  appellee,  Ezra  A.  IShaw,  to  recover 
damages,  which  the  former  claimed  he  had  sustained  by 
reason  of  certain  slanderous  statements  alleged  to  have 
been  made  of  him  by  the  latter.  The  appellee  denied  mak- 
ing the  statements  and  the  jury  found  a  verdict  in  his  favor, 
upon  which  the  Circuit  Court  of  Champaign  County,  where 
the  case  was  tried,  after  having  denied  appellant's  motion 
for  a  new  trial,  gave  judgment. 

The  appellant  prosecutes  an  appeal  to  this  court  from  the 
judgment,  and  to  effect  a  reversal  thereof  argues  that  the 
court  erred  in  ruling  upon  the  evidence  and  instructions, 
and  that  the  verdict  is  not  supported  by  the  evidence. 

We  have  carefully  read  and  considered  all  the  evidence 
and  all  the  instructions  and  the  rulings  of  the  trial  court 
complained  of,  and  upon  due  consideration  thereof,  are  of 
the  opinion  that  the  evidence  supports  the  verdict,  and  that 
the  rulings  of  the  court  are  all  fair  and  in  accordance  with 
the  law  of  the  case,  and  therefore  the  judgment  ought  to 
and  will  be  aflBrmed. 

Mr.  Presiding  Justice  Wright,  having  presided  at  the 
trial  of  this  case  in  the  Circuit  Court,  took  no  part  in  the 
decision  of  it  in  this  court. 
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Mayor  and  City  Council   of  the  City  of  Roodhouse  t. 
Mattie  E.  Briggs. 

1.  Cities  and  Vilijloes— ^ci  of --May  10, 1901,  in  Regard  to  Dta- 
connecting  Territory  from  City.— The  act  of  May  10,  1901,  makes  it 
discretionary  with  the  city  council  whether  it  will  or  will  not  discon- 
nect territory  from  the  city  on  the  application  of  the  owners  thereof, 
and  is  applicable  to  judgments  already  rendered  when  the  ordinance 
making  the  disconnection  has  not  been  passed  and  the  cases  in  which 
such  judgments  have  been  rendered  are  pending  in  upper  courts  for 
review  at  the  time  said  act  was  passed.  . 

Mandamns.— Appeal  from  the  Circuit  Court  of  Greene  County;  the 
Hon.  RoBKRT  B.  Shirlky,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  1902.     Reversed.     Opinion  filed  November  1,  1902. 

Alfred  B.  Davis,  city  attorney,  and  John  W.  Stabkey, 
attorneys  for  appellants. 

D.  J.  Sullivan,  attorney  for  appellee. 

Me.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  a  petition  for  a  writ  of  mandamus,  brought  by 
Mattie  E.  Briggs  against  the  mayor  and  city  council  of  the 
city  of  Koodhouse,  in  the  Circuit  Court  of  Greene  County, 
to  compel  them  to  pass  an  ordinance  disconnecting  certain 
territory  belonging  to  her  from  the  city.  The  Circuit 
Court  awarded  the  writ  and  on  appeal  by  the  city  to  the 
Supreme  Court  the  appeal  was  dismissed  for  want  of  juris- 
diction in  that  court  to  entertain  same  before  the  case  liad 
been  reviewed  by  this  court  and  the  mayor  and  city  council 
now  prosecute  a  writ  of  error  out  of  this  court  to  the  Cir- 
cuit Court  to  obtain  a  reversal  of  the  judgment  of  the  latter 
court. 

After  the  judgment  was  rendered  in  the  Circuit  Court 
the  general  assembly  passed  the  act  of  May  10,  1901,  mak- 
ing it  discretionary  with  the  city  council  whether  it  would 
not  disconnect  territory  on  the  application  of  the  owners 
thereof. 

In  Vance  v.  Rankin,  194  111.  625,  it  is  held  that  said  act 
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of  May  10th  was  applicable  to  judgments  already  rendered 
when  the  ordinance  making  the  disconnection  had  not  been 
passed  and  the  cases  in  which  such  judgments  had  been 
rendered  were  pending  in  upper  courts  for  review  at  the 
time  said  act  was  passed.  (City  of  Charleston  v.  Wiley, 
195  111.433.). 

What  was  said  by  the  Supreme  Court  in  the  cases  supra^ 
is  conclusive  of  the  question  in  this  case.  The  judgment  of 
the  Circuit  Court  will  therefore  be  reversed. 

Each  party  will  pay  his  own  costs  in  this  court.  (City  of 
Charleston  v.  Wiley,  supra.) 


B.  E.  Blizzard  v.  Julius  6.  Epkens. 

1.  Practice— EicfcTwion  of  Time  in  Which  to  Present  an  Amended 
Affidavit  of  Merits,— The  application  for  an  extension  of  time  in  which 
to  present  an  amended  affidavit  of  merits  is  addressed  to  the  sound  dis- 
cretion of  the  court  and  unless  that  discretion  has  been  abused,  it  will 
not  be  disturbed. 

2.  Same—  Where  Party  May  Have  the  Damages  Assessed  by  a  Jury, 
— Section  41  of  the  practice  act  provides  that  in  all  suits  in  the  courts 
of  record  in  this  state,  upon  default,  either  party  may  have  the  damages 
assessed  by  a  jury.  The  words  are  imperative  and  not  open  to  construc- 
tion. A  defaulted  defendant,  at  any  time  before  the  dama|2:e8  are 
assessed  by  the  court,  is  entitled,  on  asking  it,  to  have  his  damages 
assessed  by  a  jury,  and  the  refusal  of  the  court  to  grant  his  request  is 
reversible  error. 

3.  Same— Ptea  to  Declaration  Supported  by  Affidavit  of  Merits.— 
Where,  under  Ch.  110,  Sec.  87,  R.  S.,  the  plaintiff  supports  his  declara- 
tion with  an  affidavit  of  claim,  defendant's  plea  must  be  supported  by 
an  affidavit  of  a  meritorious  defense. 

Assumpsit,  upon  a  promissory  note.  Appeal  from  the  Ck>unty  Court 
of  Tazewell  County;  the  Hon.  George  C.  Rider,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded. 
Opinion  filed  November  1,  1902. 

W.  B.  CooNBY,  attorney  for  appellant. 

W.  A.  Potts  and  O.  A.  Smith,  attorneys  for  appellee. 
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Mb.  Justice  Harkeb  delivered  the  opinion  of  the  court. 

The  County  Court  of  Tazewell  County  rendered  judgment 
by  default  against  appellant  for  $293.97  in  a  suit  which 
appellee  had  brought  upon  a  promissory  note  executed  to 
him  by  appellant. 

The  amended  special  count  declaring  upon  the  promissory 
note  and  the  common  counts  was  supported  by  an  affidavit 
of  merits.  Appellant  filed  a  plea  of  non  eat  factum  veri- 
fied, and  other  pleas,  but  filed  with  them  no  affidavits  of 
merits.  Three  or  four  days  thereafter,  on  November  4, 
1901,  he  filed  an  affidavit,  but  one  that  was  defective  as  an 
affidavit  of  merits.  On  the  9th  of  November  the  court 
struck  the  pleas  from  the  files.  Thereupon  appellant  moved 
the  court  to  grant  him  until  eleven  o'clock  a.  m.,  November 
11th,  to  file  a  sufficient  affidavit'of  merits,  and  supported  his 
motion  by  a  lengthy  affidavit  of  his  attorney;  but  the  court 
overruled  the  motion.  Appellant  then  objected  to  the  court 
assessing  damages  upon  the  declaration  and  affidavit  of 
merits  thereto  attached  without  calling  a  jury  to  assess  the 
damages.  The  court  refused  to  call  a  jury  to  assess  the 
damages  and  rendered  judgment  against  appellant  for 
$293.97,  that  being  the  amount  named  in  the  affidavit  and 
the  amount  due  on  the  note  as  principal,  interest  and  attor- 
ney's fees. 

A  reversal  of  the  judgment  is  urged  because  the  court 
erred  in  striking  the  pleas  from  the  files,  in  refusing  appel- 
lant time  in  which  to  file  an  amended  affidavit  and  in  refus- 
ing to  have  the  damages  assessed  by  a  jury. 

The  court  properly  ordered  the  pleas  stricken  from  the 
files.  Only  the  plea  of  non  est  factum  was  supported  by  a 
good  affidavit,  and  that  plea  did  not  purport  to  answer  the 
entire  declaration.  Had  the  declaration  contained  onlv 
the  special  count,  the  affidavit  would  have  been  sufficient; 
but  it  contained  also  the  common  counts,  to  which  was 
appended  the  affidavit  of  appellee  that  his  demand  was  for 
loaned  money. 

The  application  for  an  extension  of  time  in  which  to  pre- 
sent an  amended  affidavit  of  merits  was  addressed  to  the 
sound  discretion  of  the  court,  and  in  view  of  the  fact  that 
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appellant  first  filed  pleas  without  an  affidavit  and  that  he 
several  days  afterward  filed  an  insufficient  affidavit,  we  are 
not  prepared  to  say  that  the  court  abused  its  discretion  in 
refusing  to  grant  two  days  in  which  to  present  a  sufficient 
affidavit. 

The  court  refused  to  call  a  jury  to  assess  the  damages. 
Section  41  of  the  practice  act  provides  that  "  In  all  suits  in 
the  courts  of  record  in  this  state  upon  default  *  *  * 
either  party  raay  have  the  damages  assessed  by  a  jury." 
The  words  are  imperative  and  not  open  to  construction. 
A  defaulted  defendant,  at  any  time  before  the  damages  are 
assessed  by  the  court,  is  entitled,  on  asking  it,  to  have  his 
damages  assessed  by  a  jury  and  the  refusal* of  the  court  to 
grant  his  request  is  reversible  error.  Pinkel  v.  Domestic 
Sewing  Machine  Company,  89  111.  277.  It  is  contended  by 
appellee,  however,  that  no  sufficient  request  for  a  jury  was 
made  by  appellant.  It  is  hypercritical  to  say  that  no  re- 
quest was  made  for  a  jury  to  assess  the  damages.  Ap- 
pellant specifically  objected  to  the  court's  assessing  the 
damages  or  to  entering  judgment  without  calling  a  jury  to 
assess  them,  and  the  trial  judge  makes  the  bill  of  excep- 
tions recite  that  the  court  refused  to  impanel  a  jury  to 
assess  the  damages.  To  all  intents  and  purposes  there  was 
a  request  for  a  jury  and  the  court  evidently  so  understood 
it.  There  is  nothing  in  the  contention  that  appellant  was 
not  entitled  to  a  jury  for  the  reason  that  he  did  not  apply 
for  it  at  the  first  day  of  the  term  as  provided  by  section 
200  of  chapter  37,  entitled  "  Courts."  The  provision  there- 
in contained  is  applicable  only  to  cases  pending  at  a  term 
where  no  jury  has  been  summoned.  For  this  error,  the 
judgment  will  be  reversed  and  the  cause  remanded. 


Robert  Mnnsell  v.  The  City  of  Carthage.  i05     ii9| 

£106  ml 

1.    Intoxicating  Liquors— Om?er«;iip When StmiC.O,D,hy  Express.  Ii05 — flS 

—When  liquor  is  delivered  by  tlie  seller  to  the  carrier  nothing  remains  (a2038  474 
to  be  done  by  the  seller;  the  sale  is  complete;  he  retains  merely  a  lien 
for  the  price.     The  property   rests  in  the  buyer,  although  he  can  not 
obtain  possession  until  he  pays  the  price. 
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2,  Sales— DeKwry  of  Ooods  to  Carrier  Vests  Title  in  Vendee.  —As  a 
genera]  rule,  where  the  terms  of  sale  have  been  agreed  upon,  the  deliv- 
ery of  goods  to  a  common  carrier  to  be  conveyed  to  the  vendee  is  equiv- 
alent to  a  delivery  to  the  vendee,  and  vests  the  title  in  him. 

8.  Ordinances— D^cZan'Tigr  That  a  Nuisance  Which  is  Not  a  Nuisancp. 
— An  ordinance  which  declares  that  a  nuisance  which  is  not  a  nuisance 
is  unreasonable  and  void. 

Debt,  for  violation  of  an  ordinance.  Appeal  from  the  Circuit  Court 
of  Hancock  County;  the  Hon.  John  J.  Glenn,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded. 
Mr.  Presiding  Justice  Wbioht,  dissenting.  Opinion  filed  November  1, 
1902. 

William  H.  Haetzell,  attorney  for  appellant. 

Alva  A.  Kklley,  city  attorney,  for  appellee;  A.  W. 
O'Habra,  and  Berrt,  McCrory  &  Kelley,  of  counsel. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

Appellant,  as  agent  of  Adams  Express  Company  at  Car- 
thage, Illinois,  received  packages  of  intoxicating  liquor 
which  had  been  ordered  by  divers  residents  of  that  place 
from  A.  Hubner  &  Co.,  wholesale  liquor  dealers  at  Burling- 
ton, Iowa.  The  packages  contained  less  than  five  gallons 
and  were  delivered  to  the  express  companj*^  at  Burlington 
by  Hubner  ife  Co.,  C.  O.  D.,  in  accordance  with  contracts 
theretofore  made  between  the  consignees  and  the  traveling 
salesman  of  Hubner  &  Co.  Appellant  was  in  no  wise 
interested  in  the  liquor  or  the  profits  of  sale,  and  all  that 
he  did  was  to  receive  the  packages,  deliver  them  to  the  con- 
signees, collect  the  C.  O.  D.  charges  and  remit  to  Burling- 
ton. He  was  convicted  and  fined  under  an  ordinance  of  the 
city  of  Carthage,  which  declares  that  it  is  unlawful  and  a 
nuisance  for  an  express  company  or  other  common  carrier, 
or  its  agents,  to  deliver  to  any  consignee  within  the  city 
intoxicating  liquors  in  less  quantity  than  five  gallons,  in  all 
cases  where  the  collection  of  the  purchase  price  or  any^  part 
thereof  for  remittance  to  the  consignor  is  made  a  condition 
precedent  to  or  contemporaneous  with  the  delivery.  The 
ordinance  declares  that  such  delivery  shall  be  deemed  a  sale 
of  intoxicating  liquors  within  the  meaning  of  the  ordinance 
forbidding  the  sale  of  liquors   within   the  city  limits  and 
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shall  subject  an  express  company  or  its  ao:ent  so  delivering 
to  a  fine  of  not  less  than  $20  nor  more  than  $100  for  each 
offense. 

The  question  presented  by  this  appeal  is  not  a  new  one 
to  this  court.  In  Breckwald  v.  The  People,  21  111.  App. 
213,  a  case  wherein  intoxicating  liquors  were  shipped  from 
one  county  to  another  C.  O.  D.,  and  the  question  for 
decision  was  whether  the  sale  was  consummated  in  the 
county  from  whence  the  goods  were  consigned  or  in  the 
one  to  which  they  were  consigned.  Justice  Wall,  speaking 
for  the  court,  said : 

"  When  the  liquor  was  delivered  to  the  carrier,  nothing 
remained  to  be  done  by  the  seller;  the  sale  was  complete; 
he  retained  merely  a  lien  for  the  price.  The  property 
rested  in  the  buyer,  and  while  he  could  not  obtain  posses- 
sion until  he  paid  the  price,  his  right  was  perfect  to  have 
the  property  when  the  price  was  paid.  The  vendor  could 
not  witndraw  from  the  bargain,  ana  though  the  value  of  the 
liquor  might  advance,  he  could  receive  onlv  the  price  fixed. 
If  there  was  an  accident,  the  loss  would  fall  on  the  vendee; 
In  a  word,  it  was  his  property,  subject  only  to  the  lien  for 
the  price." 

We  have  approved  the  doctrine  therein  announced  in  the 
Village  of  Coffeen  v.  Huber,  78  111.  App.  456;  in  Clancey  v. 
The  People,  99  111.  App.  303;  and  in  Jones  v.  The  People, 
99  111.  App.  305. 

As  a  general  rule,  where  the  terms  of  sale  have  been 
agreed  upon,  the  delivery  of  goods  to  a  common  carrier  to 
be  conveyed  to  the  vendee  is  equivalent  to  a  delivery  to 
the  vendee  and  vests  the  title  in  him.  Benjamin  on  Sales, 
Sec.  362;  Pike  v.  Baker,  53  111.  166;  Ward  v.  Taylor,  56 
111.  495;  Ellis  et  al.  v.  Roche  et  al.,  73  111.  281;  Krulder  v. 
Ellison,  47  N.  Y.  36;  Foster  v.  Rockwell,  104  Mass.  167; 
Odell  V.  B.  &  M.  R.  R.,  109  Mass.  50.  We  are  unable  to 
see  why  the  mere  fact  of  the  consignor's  shipping  the  goods 
C.  O.  D.  should  constitute  an  exception  to  the  general  rule. 
In  some  jurisdictions  there  is  a  disposition  to  make  a  sale 
of  liquor  C.  O.  D.  an  executory  contract,  and  so  it  has 
been  held  for  the  purpose  of  determining  whether  the 
seller  has  violated  the  liquor  laws  in  force  where  the  buyer 
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lives,  that  a  sale  C.  O.  D.  is  not  complete  until  delivery, 
acceptance  and  payment  of  the  price  by  the  person  order- 
ing the  liquors.  But  the  weight  of  authority  is  against 
that  view,  and  it  is  generally  held  that  where  intoxicating 
liquors  were  ordered  to  be  shipped  C.  O.  D.  the  sale  is  com- 
plete when  the  liquor  is  delivered  to  the  common  carrier. 
State  V.  Moffit,  73  Me.  278;  Commonwealth  v.  Fleming,  5 
L.  K.  A.  (Supreme  Court  of  Pennsylvania)  470;  Pilgreen 
V.  State,  71  Ala.  368;  State  v.  Carl*  Tobey,  43  Ark.  353; 
Crook  V.  Cowan,  64  N.  C.  743;  State  v.  Flanagan,  38  W. 
Va.  53. 

Holding  as  we  do,  then,  that  the  sales  of  liquor  were 
complete  at  Eurlington,  la.,  and  that  title  passed  to  the 
respective  purchasers  when  delivered  to  the  express  com- 
pany, appellant  became  the  bailee  of  the  purchasers  when 
the  packages  reached  him  at  Carthage  and  could  not  be 
convicted  of  unlawful  selling.  The  city  council  of  Car- 
thage has  no  power  to  make  that  a  sale  which  in  fact  is  not 
a  sale.  Neither  has  it  authority  to  declare  that  a  nuisance 
which  is  not  one  in  fact.  An  ordinance  which  so  declares 
is  unreasonable  and  invalid.  Dillon  on  Mun.  Corporations, 
374;  Town  of  Lake  View  v.  Letz,  44  111.  31;  North  Chi- 
cago Ry.  Co.  V.  Town  of  Lake  View,  105  111.  207;  Village 
of  Des  Plaines  v.  Poyer,  123  111.  348;  Yates  v.  Milwaukee,  10 
Wallace,  505. 

What  we  have  said  in  reference  to  sales  and  shipments 
made  by  Hubner  ife  Co.  from  Burlington,  la.,  applies  to 
sales  made  at  Covington,  Ky.,  and  shipments  made  from 
there.  The  acts  of  appellant  were  identical  in  each  case. 
The  propositions  of  law  held  by  the  court  in  behalf  of 
appellee  were  erroneous  and  appellant  was  unlawfully  con- 
victed. The  judgment  will  be  reversed,  but  the  cause  will 
not  be  remanded. 

Mr.  Presiding  Justice  Wkight  dissents. 


Third  District— May  Term,  1902.         123 

City  of  Carthage  v.  Duvall. 


The  City  of  Carthage  v.  W.  H.  DnyalK 

Debt,  for  violation  of  an  ordinance.  Appeal  from  the  Circuit  Court 
of  Hancock  County;  the  Hon.  John  A.  Gray,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Affirmed.  Mr.  Presiding 
Justice  Wright,  dissenting.    Opinion  filed  November  1,  1903. 

Alva  A.  Kellky,  city  attorney,  for  appellant;  A.  W. 
O'Harea  and  Berry,  McCrory  &  Kbllby,  of  counsel. 

W.  H.  Hartzbll,  attorney  for  appellee. 

Mr.  Jdstioe  Harker  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  brought  by  the  City  of  Car- 
thage against  appellee  for  an  alleged  violation  of  an  ordi- 
nance of  the  city  prohibiting  the  selling  of  intoxicating 
liquor  within  the  city.  Appellee  was  the  agent  of  the 
Adams  Express  Company  at  Carthage,  and  the  alleged 
violation  consisted  of  receiving  packages  "  C.  O.  D.,"  deliv- 
ering them  to  the  consignees,  collecting  from  them  and 
remitting  to  the  consignors.  The  case  was  tried  by  the 
court  on  an  agreed  state  of  facts,  resulting  in  a  finding 
and  judgment  for  appellee.  The  case  is  identical,  as  to  the 
facts,  with  the  case  of  Robert  Munsell  v.  The  City  of  Car- 
thage, opinion  filed  at  this  term  of  court.  It  was  tried  by  a 
different  judge,  however,  and  a  diflFerent  result  was  reached. 
As  the  judgment  harmonizes  with  the  views  expressed  in 
the  opinion  already  filed  (which  need  not  be  here  repeated), 
the  same  will  be  affirmed. 

Mr.  Presiding  Justice  Wright  dissents* 


Gillespie  Home  Township   Mutual    Fire   Ins.  Co.  v.  105     128 
Asberry  Prather.  *^^«  ^ 

1.  Instructions— TT/icre  the  Evidence  is  Conflicting.— Where  the 
evidence  on  a  pivotal  point  is  in  conflict  it  is  important  that  the  instruc- 
tions should  be  correct. 

3.    Same— Xeatn/i^  Out  Element  of  Authority  of  Officer  to  Act— An 
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instruction  which  tells  the  jury  that  a  contract  of  insurance  was 
entered  into,  if  they  believe  from  the  evidence  that  the  Kecretary  of  the 
company  accepted  plaintiflTs  application  and  membership  fee  and  told 
plaintiff  that  a  policy  of  insurance  would  be  executed  and  delivered  to 
him  in  some  way,  is  vicious,  because  it  omitted  the  element  of  his 
authority  to  pass  on  an  application  and  issue  a  policy. 

Assumpsit,  on  a  policy  of  fire  insurance.  Appeal  from  th)  Ck>unty 
Ck)urtof  Macoupin  County;  the  Hon.  David  E.  Keefe,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed  and  remanded. 
Opinion  filed  November  24,  1902. 

Bell  &  Burton,  attorneys  for  appellant. 
Peebles  &  Peebles,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellee  against  appellant  to 
recover  for  the  loss,  by  fire,  of  certain  household  furniture, 
which,  it  is  claimed,  was  covered  by  a  parol  contract  of 
insurance.  It  was  defended  upon  the  ground  that  the  con- 
tract was  never  consummated.  A  trial  by  jury  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee  for  $266.65. 

Appellant  is  a  township  fire  insurance  company,  doing 
local  mutual  insurance.  Samuel  J.  Williams  is  president 
and  E.  T.  Rice  is  secretary  of  the  company.  Both  reside 
on  farms,  but  have  a  place  in  the  village  of  Gillespie,  where 
they  transact  business.  Appellee  desired  a  policy  of  insur- 
ance for  $400  placed  upon  his  household  goods.  He  had 
several  interviews  with  Rice,  who  was  disinclined  to  take 
the  risk,  because  appellee  placed  too  high  an  estimate  on 
the  value  of  the  goods.  On  September  13,  1901,  however. 
Rice  took  his  written  application  for  $400  insurance,  and 
promised  to  submit  it  to  the  president,  agreeing  to  leave 
the  policy,  if  issued,  at  a  store  near  by.  On  the  16th  of 
September,  Williams,  the  president,  went  to  the  office  and 
found  the  application  and  policy  ready  for  his  signature. 
After  conferring  with  Rice  he  refused  to  accept  the  appli- 
cation  or  sign  the  policy.  On  the  20th  Rice  endeavored  to 
find  appellee  and  notify  him  of  the  rejection  of  his  appli- 
cation, and  to  return  him  the  membership  fee  of  $2.40 
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which  appellee  paid  on  the  13tb,  but  appellee  had  gone 
with  his  family  on  a  visit  to  an  adjoining  county.  That 
night  his  house  and  all  its  contents  were  burned. 

The  only  frictional  question  involved  in  the  controversy 
is  whether  there  was  an  acceptance  of  appellee's  application, 
and  that  depends  upon  the  authority  of  Rice,  the  secretary. 
The  extent  of  his  authority  was  in  dispute.  According  to 
his  testimony  and  that  of  Williams,  each  application  had  to 
be  passed  upon  by  the  president.  Of  course,  the  signature 
of  the  president  to  a  policy  is  not  indispensable.  If  the 
rales  and  customs  of  the  company  required  the  president 
to  pass  upon  the  application,  his  oral  acceptance,  or  con- 
duct of  his  by  which  such  acceptance  could  be  reasonably 
inferred,  would  be  sufficient  to  bind  the  company;  but 
some  kind  of  acceptance  on  his  part  would  be  necessary. 
It  was  the  contention  of  appellee  on  the  trial  that  the  sec- 
retary had  the  right  to  accept  the  application  and  issue  the 
policy.  There  was  testimony  tending  to  support  that  con- 
tention. In  view  of  the  fact  that  the  authority  of  Rice 
was  in  dispute,  it  was  highly  inriportant  for  the  instructions 
on  that  point  to  be  correct.  In  the  third  instruction,  given 
for  appellee,  the  court  told  the  jury  that  a  contract  of 
insurance  was  entered  into  if  they  believed  from  the  evi- 
dence that  Rice  accepted  Prather's  application  and  mem- 
bership fee,  and  told  Prather  that  a  policy  of  insurance 
would  be  executed  and  delivered  to  him  in  some  way.  The 
instruction  was  vicious,  because  it  omitted  the  element  of 
his  authority  to  pass  on  an  application  and  issue  a  policy. 
Appellee's  fourth  instruction  should  have  been  refused 
upon  the  ground  that  there  was  no  count  in  the  declaration 
on  which  to  base  it.  Nor  do  we  think  the  evidence  justi- 
fied such  an  instruction. 

For  the  error  of  the  court  in  giving  these  two  instructions 
the  judgment  will  be  reversed  and  the  cause  remanded. 
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105      126 
a202s  486 


Christopher  &  Simpson  Architectural  Iron  &  Foundry 
Co.  y.  M.  Teager  and  Phil.  Teager^  Partners^  Doing 
Business  as  M.  Yeager  &  Son. 

1 ,  CONTRACTS— />c/auWtngr  Party  Liable  for  Increased  Cost  of  Obtain- 
ing the  Material  Elsexchere,— Where  a  company  contracts  to  furnish 
iron  by  a  certain  time,  and  defaults,  it  is  liable  to  the  other  contracting 
party  for  any  increased  cost  of  obtaining  material  elsewhere  on  short 
notice  to  take  the  place  of  that  ordered  from  the  defaulting  company. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Vermilion  County;  the 
Hon.  FERDINAND  BooKWALTER,  Judge  presiding.  Heard  in  this  court 
at  the  May  term»  1902.    Affirmed.    Opinion  filed  November  24,  1902. 

James  W.  &  Edward  C.  Craig,  attorneys  for  appellant; 
H.  M.  Steely,  of  counsel. 

E.  R.  E.  KiMBROuoH  and  J.  H.  Lewman,  attorneys  for 
appellees. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court. of  Vermilion  County  on  July  30, 1901,  by  the  appel- 
lees, M.  Yeager  and  Phil.  Yeager,  partners,  doing  business 
under  the  firm  name  of  M.  Yeager  &  Son,  at  Danville, 
Illinois,  against  the  appellant,  Christopher  &  Simpson 
Architectural  Iron  and  Foundry  Company,  a  corporation 
having  its  office  and  shop  at  St,  Louis,  Missouri,  to  recover 
for  the  amount  which  the  steel  material  mentioned  in  a 
certain  contract  between  the  appellees  and  the  appellant 
cost  the  appellees  over  and  above  the  price  at  which  the 
appellant  had  agreed  in  said  contract  to  furnish  the  same 
but  neglected  to  do  so,  as  provided  therein. 

The  contract  sued  upon  is  as  follows : 

"  This  agreement,  made  the  30th  day  of  October,  1901, 
between  M.  Yeager  and  Phil.  Yeager,  doing  business  under 
the  firm  name  of  M.  Yeager  &  Son,  of  Danville,  Illinois, 
party  of  the  first  part,  hereinafter  designated  the  con- 
tractors, and  Christopher  &  Simpson,  of  St.  Louis,  Missouri, 
hereinafter  designated  the  subcontractors. 
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Article  1.  The  subcontractor,  under  the  direction  of  the 
contractors  or  their  authorized  foreman,  and  to  the  accept- 
ance of  the  supervising  architect  of  the  United  States 
Treasury  Department  at  Washington,  D.  C,  or  his  repre- 
sentatives, aCTees  to  furnish  the  first  floor  beams,  ceiling, 
roof  beams,  cnannel  tees,  columns  and  furrying  around  col- 
umns, trusses,  channel  frames  for  doors,  beam  girders  over 
windows,  tie  rods,  separators,  and  anchors  for  beams,  all 
to  be  done  in  strict  accordance  with  the  plans  and  specifi- 
cations as  prepared  by  the  supervising  architect  of  the 
United  States  Treasury  Department,  Washington,  D.  C. 

Art.  2.  Subcontractors  shall  begin  their  work  at  once, 
and  shall  complete  and  deliver  the  same  in  first-class  con- 
dition, all  marked  ready  to  set  F.  O.  B.  cars  at  Elgin,  111., 
not  later  than  the  20th  day  of  April,  1901. 

Art.  3.  Should  the  subcontractors  fail  to  provide  the 
material  mentioned  therein  on  the  date  mentioned  above, 
contractors  may^  after  five  days  written  notice  sent  to  the 
subcontractors,  provide  sach  material  and  deduct  the  cost 
thereof  from  any  moneys  due  or  to  become  due  the  subcon- 
tractors under  this  agreement;  or  if  in  the  contractors' 
judgment  the  failure  of  the  subcontractors  as  above,  is  suf- 
ficient action,  they  may,  at  the  expiration  of  the  above 
notice,  terminate  the  employment  of  the  above  subcon- 
tractors and  relet  the  work  on  the  best  terms  offered  at 
the  expense  of  the  subcontractor,  charging  him  with  the 
amount  of  all  expenses  so  incurred,  crediting  him  with  the 
amount  herein  agreed  on  final  settlement  of  this  agree- 
ment. 

Art.  4.  For  the  materials  herein  mentioned  the  con- 
tractors are  to  pay  to  the  subcontractors  two  thousand  nine 
hundred  dollars  ($2,900),  payments  to  be  made  every  thirty 
days,  based  on  the  estimates  made  by  the  supervising  archi- 
tect or  his  authorized  representative,  less  ten  (10)  per  cent, 
which  will  be  retained  until  the  final  acceptance  of  the  ma- 
terial mentioned  herein  by  the  supervising  architect  or  his 
authorized  representative." 

The  appellant  pleaded  non-assumpsit  and  a  set-off  of 
$510  for  shop  drawings,  which  it  claimed  to  have  furnished 
to  the  appellees  at  their  request.  The  appellees  traversed 
the  plea  of  set-oflF,  and  the  case  was  tried  by  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  appellees 
for  $1,480.62. 

The  appellant,  having  moved  for  a  new  trial  and  it  being 
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denied,  brings  the  case  to  this  court  by  appeal,  and  to 
reverse  the  judgment  its  counsel  argue  for  error  that  the 
court  admitted  improper  evidence;  refused  to  admit  proper 
evidence;  gave  an  improper  instruction;  refused  proper 
instructions;  improperly  modified  proper  instructions  and 
as  modified,  gave  them;  that  the  verdict  and  judgment  are 
not  supported  by  the  evidence  and  the  law  applicable 
thereto,  and  that  the  damages  assessed  are  excessive. 

It  appears  that  the  contract  sued  on  was  reduced  to 
writing  and  signed  by  the  parties  on  January  9,  1901,  but 
that  it  was  entered  into  on  October  30,  1900. 

The  specifications  referred  to  in  the  contract  provide: 

(1)  That  shop  drawings  in  triplicate  of  the  steel  mate- 
rial for  the  building  and  conforming  to  the  office  drawings 
and  specifications,  must  be  submitted  and  approved  before 
any  work  referred  to  by  such  drawings  should  be  done; 

(2)  that  all  steel  material  must  be  made  of  "  Open  Hearth 
Steel;"  and  (3)  that  the  steel  material  must  be  submitted 
to  the  United  States  inspectors  for  inspection  and  approval 
both  at  the -mill  and  at  the  shop. 

Shortly  after  the  contract  was  signed  by  the  parties,  the 
appellant,  without  any  opportunity  for  inspection  and 
before  shop  drawings  were  submitted  and  approved,  had 
sent  from  the  mill  to  its  shop  in  St.  Louis,  "Bessemer 
Steel"  material  instead  of  "Open  Hearth  Steel,"  from  which 
to  make  the  steel  work  which  it  had  agreed  to  furnish  for 
the  post-office  building,  and  it  did  not  submit  the  shop 
drawings  mentioned  in  the  contract  until  after  repeated 
requests  therefor  by  the  appellees,  and  not  until  the  time 
limit  in  the  contract  for  the  material  to  be  delivered,  had 
nearly  been  reached. 

The  correspondence  through  the  mail  between  the  offi- 
cers of  the  appellant  and  the  appellees  after  the  contract 
was  signed,  clearly  shows  that  the  parties  themselves  fully 
understood  that  the  shop  drawings  were  to  be  furnished  by 
the  appellant  and  not  by  the  appellees,  and  when  they  were 
finally  so  furnished,  the  United  States  inspectors  mentioned 
in  the  contract,  at  once  inspected  the  material  at  appellant's 
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shop,  and  ascertaining  that  it  was  "  Bessemer  Steel "  instead 
or"  *'  Open  Hearth  Steel,"  declined  to  approve  it  for  the 
Elgin  post-oflBce,  and  so  informed  the  officers  of  the 
appellant  and  the  appellees.  The  appellant  then  requested 
the  appellees  to  extend  the  time  in  which  the  appellant 
should  furnish  the  steel  material  mentioned  in  the  contract, 
but  the  appellees  declined,  for  the  reason  that  to  do  so  would 
render  them  unahle  to  complete  the  building  within  the 
time  limited  for  them  to  finish  it,  default  of  which  would 
cause  them  to  incur  a  heavy  penalty  for  each  day  after 
such  limit  had  been  reached  and  the  building  remained 
unfinished. 

Failing  to  get  the  time  limit  in  which  to  deliver  the  steel 
material  extended,  appellant  declined  to  do  anything 
further  toward  furnishing  same,  and  the  appellees,  on  May 
24,  1901,  notified  the  appellant  in  writing,  that  unless  it 
furnished  said  material  on  or  before  June  1,  1901,  they 
would  obtain  same  and  charge  the  additional  expense  there- 
for, to  it.  The  appellant  failing  to  furnish  the  material 
mentioned  in  the  notice,  the  appellees  bought  it  at  an  addi- 
tional cost  above  the  contract  price  of  $1,480.62,  some  of 
which  additional  cost  was  occasioned  on  account  of  appel- 
lees requiring  it  to  be  furnished  on  short  notice. 

To  procure  the  material  in  question  quickly,  the  appel- 
lees obtained  some  of  it  of  a  slightly  different  size  and 
weight  than  that  specified  in  the  plans  and  specifications  in 
question,  but  such  difference  did  not  add  anything  addi- 
tional to  the  cost  thereof. 

By  the  rulings  on  the  evidence  and  instructions,  the  trial 
court,  in  effect,  refused  to  allowed  the  appellant  anything 
for  the  shop  drawings,  and  allowed  the  appellees  for  the 
additional  cost  of  the  material,  and  the  principal  contention 
of  counsel  for  the  appellant  is  that  their  client  should  have 
been  allowed  for  the  shop  drawings  and  should  not  have 
been  charged  with  so  much  of  the  increased  cost  of  the 
material  as  was  occasioned  by  causing  it  to  be  delivered  in 
such  a  short  time  after  it  was  ordered. 

But  in  that  view  we  can  not  concur,  for  the  reason  that 

Vol,  CV  9 
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by  the  correspondence  of  the  parties,  it  appeared  that  they 
both  construed  the  contract  as  meaning  that  the  appel- 
lant should  furnish  such  shop  drawings,  and  the  court 
therefore  properly  refused  to  allow  the  appellant  to  charge 
the  appellees  therefor;  and  it  was  also  proper  to  allow  the 
appellees  to  recover  the  additional  cost  of  the  material, 
occasioned  by  its  being  required  to  be  speedily  furnished, 
for  the  reason  that  when  the  appellant  agreed  to  furnish 
the  material  by  April  20,  1901,  its  officers  knew  that  the 
appellees  would  be  subjected  to  extra  costs  by  way  of  a 
penalty  unless  the  appellant  would  furnish  the  material 
promptly  at  or  before  that  time,  to  enable  the  appellees  to 
finish  the  building  within  the  time  they  agreed  to,  under  a 
penalty,  and  the  appellant  having  defaulted  in  so  furnishing 
the  material,  without  fault  on  the  part  of  appellees,  it,  and 
not  they,  must  bear  the  reasonable  consequence  thereof. 

The  other  minor  contentions  of  counsel  for  the  appellant 
will  not  be  referred  to  for  the  reason  that  in  our  opinion 
the  trial  had  and  conclusion  reached  in  the  Circuit  Court 
in  this  case,  are  shown  by  the  record  to  have  been  fair  to 
both  parties,  and  therefore  the  judgment  should  and  will  be 
affirmed. 


Fred  Walkau  v.  Manitowoc  Seating  Co« 

1.  Promissory  Notes— Pttrpo«e /or  Which  CMt;en.— Whether  promis- 
sory notes  are  given  to  release  or  abrogate  a  precedent  contract  is  a 
question  of  fact  for  the  jury. 

2.  Caveat  Emptor— ^pp/ic8  to  Judicial  Sales.  —The  rule  of  caveat 
emptor  applies  to  aU  judicial  sales. 

3.  Sales— ScZter  Reserving  Title  to  Property  May  Assert  it  at  Any 
Tim€.^A  seller  reserving  the  title  to  the  property  on  a  sale  until  con- 
summation thereof  by  the  buyer  may  assert  his  title  at  any  time  when 
the  rights  of  a  judgment  creditor  or  an  innocent  purchaser  have  not 
intervened  to  prevent  the  same. 

Replevin.— Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  CoLOSTiN  D.  Myers,  Judge  presiding.  Heard  in  this  court  at  the 
May  term,  1903.     Affirmed.    Opinion  filed  November  1, 1902, 
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Frank  B.  McKennan  and  Welty  &  Stebling,  attorneys 
for  appellant. 

Livingston  &  Bach,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

Appellee  began  its  action  of  replevin  against  appellant 
and  caused  the  writ  to  be  levied  upon  a  lot  of  opera  chairs, 
in  three  counts  of  the  declaration  alleging  its  property  in 
the  chairs;  and  pleas  of  general  issue  and  of  property  in 
appellant  were  filed.  Upon  a  trial  of  the  issues  by  jury,  the 
verdict  and  the  judgment  of  the  court  were  entered  against 
the  appellant  for  a  return  of  the  property  and  for  $41  as 
damages;  and  the  court  having  overruled  appellant's  motion 
for  a  new  trial  he  prosecutes  this  appeal  to  effect  reversal 
of  such  judgment,  and  it  is  argued  that  the  court  admitted 
improper  evidence,  erred  in  its  instructions  to  the  jury  and 
that  the  verdict  is  not  supported  by  the  law  and  the  evi- 
dence. 

The  evidence  discloses  that  the  Bloomington  Coliseum 
Association,  incorporated,  bought  of  appellee  an  outfit  of 
opera  chairs  for  use  in  its  building,  and  a  written  contract 
was  executed  by  them,  November  18,  1898,  providing  that 
appellee  should  supply  the  chairs  ready  for  use  on  board 
cars  at  Bloomington  on  or  before  December  22,  1898;  that 
the  Coliseum  Association  should  advance  the  money  for 
transportation  charges,  for  dray  age  and  for  setting  up  the 
chairs,  and  should  pay  the  balance  of  $1,200,  the  considera- 
tion, one-third  cash,  thirty  days  after  chairs  were  received, 
one- third  in  three  months  and  the  remainder,  less  $100,  six 
months  after  receipt  of  goods,  deferred  payments  to  bear 
interest  at  six  per  cent  from  maturity;  and  a  non-negotiable 
note  for  $100  payable  two  years  after  date  with  six  per 
cent  interest  at  the  bank  in  Bloomington.  The  instrument 
further  provided  that  the  furniture  described  should  remain 
the  property  of  the  appellee  until  fully  paid  for  as  specified, 
this  being  the  contract  produced  by  appellee.  Appellant 
also,  upon  the  trial,  produced  a  like  instrument,  duplicating 
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that  of  appellee,  except  that  it  expresses  an  agreement  for 
payment  to  appellee  of  the  $1,200  upon  completion  of  the 
work,  or  to  settle  for  same  upon  completion  by  negotiable 
notes  as  follows :  proceeding  to  duplicate  the  other  in  the 
matter  of  payments;  and  upon  the  back  of  the  instrument 
produced  by  appellant  appears  an  indorsement  over  the 
name  of  appellee,  by  Murphy,  its  mana/a^er,  to  the  effect  that 
appellee  had  received  in  November,  1899,  from  the  Coliseum 
Association,  three  promissory  notes  for  $200,  $200  and  $300 
respectively,  in  full  settlement  of  the  balance  on  the  "  within 
contract."  There  was  a  controversy  at  the  trial  as  to 
whether  the  part  of  the  instrument  oflfered  by  appellant 
omitted  from  the  instrument  oflfered  by  appellee  was  a  part 
of  the  real  contract.  Kobinsbn,  secretary  of  the  Coliseum 
Association,  testifies  that  he  drew  the  instruments  at  the 
dictation  of  Hubbard,  appellee's  agent,  and  that  the  one 
produced  by  appellee  was  the  original  and  the  one  produced 
by  appellant  was  copied  from  it;  and  Murphy,  manager* 
for  appellee,  testifies  that  the  instrument  was  in  his  posses- 
sion aiAl  control  continuously,  and  that  it  was  not  changed 
nor  interlined.  This  testimony  was  uncontradicted  by  any 
proof  in  the  case  and  it  was  for  the  jury  to  say  from  all  the 
evidence  which  instrument  correctly  described  the  contract 
in  controversy.  The  jury  seems  to  have  considered  appel- 
lee's instrument  as  correct;  and  we  can  not  say  they  were 
unwarranted  in  so  doing;  the  verdict  is  therefore  decisive 
of  that  question. 

The  chairs  were  delivered  by  appellee  and  set  up  by  the 
Coliseum  Association  and  evidence  is  introduced  tending  to 
show  that  the  chairs  were  considered  satisfactory  at  first,  but 
it  was  discovered  by  theColiseum  Association  that  the  chairs 
needed  certain  other  fixtures,  and  for  this  reason  the  asso- 
ciation declined  settlement  with  appellee  until  such  fixtures 
were  furnished.  The  negotiations  concerning  this  adjust- 
ment were  carried  on  until  November  11, 1899,  when  the  fix- 
tures were  furnished  and  a  payment  of  $337.41  was  made  in 
cash  to  the  appellee,  and  three  notes,  as  designated,  were 
given  to  appellee  in  settlement,  as  it  is  contended,  of  the 
balance  of   the  purchase  price  of    the  chairs,  less  a  dis- 
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count  allowed  by  appellee  daring  the  negotiations,  and  it  is 
the  receipt  for  these  notes  that  appears  indorsed  upon  the 
back  of  the  instrument  produced  by  the  appellant  as  the 
contract  of  purchase.  Appellee  contends  that  it  did  not  agree 
to  and  did  not  in  fact  accept  these  notes  and  release  the  con- 
tract, but  that  the  notes  were  collateral;  and  if  in  truth  it 
did  not,  such  contract  would  not  be  so  released  or  abrogated. 
At  a  meeting  of  the  directors  of  the  Coliseum  Association 
on  October  12,  1899,  the  secretary  was  directed  to  execute 
these  notes  to  the  appellee  for  the  company,  and  upon  the 
receipt  of  the  needed  fixtures  from  appellee,  to  deliver  the 
notes  to  it  in  full  settlement  of  the  contract.  This  action 
appears  to  have  been  voluntary  on  the  part  of  the  associa- 
tion, and  the  burden  is  upon  appellant  to  show  that  its 
action  was  accepted  by  appellee  or  reciprocated  by  it  in 
some  manner  binding  as  a  release  of  the  association  from 
the  obligations  of  its  contract.  Whether  or  not  this  was 
accomplished  was  a  question  for  the  jury;  and  it  is  only 
our  province  to  discover  whether  the  jury  were  warranted  in 
finding,  as  they  did,  that  no  such  release  of  the  contract  was 
effected.  In  the  first  place  it  does  not  appear  that  any 
such  action  as  the  execution  and  delivery  of  these  notes 
was  requested  or  sought  b\'  appellee.  In  the  second 
place  appellee  dealt  with  the  notes  as  testified  by  Murphy, 
who  said  that  on  receiving  notice  that  the  notes  were  at 
the  bank  he  went  there  and  the  notes  were  handed  him, 
together  with  another  paper  on  which  he  was  directed  to 
sign  a  receipt  for  the  notes.  This  he  hurriedly  signed 
without  reading;  and  as  it  appears,  is  the  indorsement  on 
the  duplicate  contract  mentioned  and  offered  by  appellant. 
Then  taking  the  notes,  he  indorsed  upon  them  in  effect 
that  they  were  secured  by  the  contract  with  the  Coliseum 
Association,  pinned  them  to  appellee's  contract  and  laid 
them  away.  From  these  circumstances  we  can  not  say  the 
jury  was  not  warranted  in  the  conclusion  that  the  contract 
was  not  released  and  abrogated  by  these  notes;  and  we 
consider  the  determination  of  the  jury  decisive  of  that 
question.     Archibald  v.  Argall,  53  111.  307.     And  the  mere 
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giving  and  acceptance  of  the  notes  is  not  conclusive  evi- 
dence that  all  demand  upon  the  contract  was  settled. 
Wheelock  v.  Berkeley,  138  111.  153,  and  cases  cited. 

Appellant  was  a  director  of  the  Coliseum  Association 
during  the  time  the  negotiations  were  pending  and  con- 
ferred with  appellee  concerning  these  notes  and  the  con- 
tract. In  various  meetings  of  the  board  of  directors 
attended  by  him  the  matters  were  discussed,  correspond- 
ence was  read  and  action  thereon  taken  by  the  directors; 
and  he  was  there  when  the  notes  were  ordered  to  issue. 
From  all  the  circumstances  in  evidence,  including  the  fact 
that  appellant  did  not  deny  the  knowledge  of  the  various 
transactions  and  of  appellee's  claim,  we  think  the  jury  were 
warranted  in  finding  that  appellant  was  either  in  actual 
knowledge  of  the  facts  in  controversy  or  that  he  was  so 
put  on  inquiry  as  to  be  bound  the  same  as  if  he  knew 
them;  he  could  have  ascertained  them  by  proper  inquiry. 
A  creditor  of  the  Coliseum  Association  having  obtained 
judgment  upon  his  debt,  the  property  in  controversy  was 
levied  upon  by  execution  and  offered  for  sale,  and  the  same 
was  purchased  and  reduced  to  possession  by  appellant  and 
a  portion  of  the  property  was  sold  by  him,  of  the  value, 
as  the  jury  found,  of  $41.  The  remainder  of  this  property 
was  taken  b}^  the  writ  of  replevin.  If  appellee  had  the 
rights  claimed  in  this  property  they  were  not  cut  off  by 
the  sheriff's  sale,  unless  the  sale  was  made  to  the  execution 
creditor  or  some  other  person  in  the  capacity  of  innocent 
purchaser;  for  the  rule  of  caveat  emjptor  applies  to  all 
judicial  sales  (Tilley  v.  Bridges,  105  111.  336),  and  the  find- 
ing of  the  jury  that  appellant  was  not  an  innocent  pur- 
chaser at  that  sale,  but  that  he  became  such  purchaser  with 
knowledge,  or  chargeable  with  it,  of  the  appellee's  claim,  we 
think  was  warranted,  and  conclusive  upon  appellant;  and 
so  the  question  of  what  would  be  done  were  he  an  inno- 
cent purchaser  does  not  arise. 

But  it  is  insisted  that  the  levy  of  the  execution  of  the 
judgment  creditor  vested  a  property  right  in  the  creditor 
(who  was  such  without  notice  of  appellee's  claim)  so  that  a 
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sale  under  the  execution  to  one  having  notice  of  appellee's 
claim  would  be  protected  the.  same  as  if  the  sale  was  made  to 
such  execution  creditor  himself.  To  hold  this  to  be  the  law 
would  do  violence  to  the  rule  as  we  understand  it.  While 
the  execution  creditor  is  so  far  protected  that  the  property, 
if  once  reduced  to  his  possession  by  the  sale  to  himself 
under  his  own  execution,  is  discharged  of  an  adverse  claim 
of  which  he  had  no  notice,  so  that  one  in  possession  of 
knowledge  of  the  adverse  claim,  or  chargeable  with  it,  may 
take  the  property  so  discharged,  it  is  unnecessary  to  say, 
and  we  do  not  understand  that  the  authorities  go  so  far  as 
to  hold,  that  without  the  intervention  of  title  in  some  one 
who  is  an  innocent  purchaser,  the  other  may  stand  in  his 
place  cleared  of  the  notice.  Appellant  was  in  no  sense 
compelled  to  buy  at  the  execution  sale.  Indeed,  had  he  not 
done  so,  no  doubt  is  entertained  the  execution  creditor  would 
have  bid  it  in  and  taken  the  property  when  it  could  have 
been  purchased  by  appellant  freed  from  appellee's  claim. 
In  the  manner  of  the  transaction  we  can  not  escape  the 
conclusion  that  appellant  took  the  property  subject  to  the 
claim  of  appellee,  if  that  is  a  valid  claim. 

Numerous  authorities  are  presented  by  appellant  upon 
the  proposition  that  the  reservation  of  title  to  the  seller 
in  a  contract  of  sale  of  personal  property  until  the  buyer 
shall  complete  the  terms  of  sale,  and  where  the  buyer  is 
invested  with  indicia  of  ownership,  will  not  operate  to  the 
benefit  of  the  seller  against  creditors  or  innocent  pur- 
chasers; and  that  to  retain  his  lien  to  the  exclusion  of  such 
creditors  or  purchasers  the  seller  must  either  retain  pos- 
session or  secure  his  lien  by  chattel  mortgage.  That  such 
is  the  well-settled  rule  admits  of  no  doubt.  But  no  rights 
of  creditors,  except  those  of  appellee  and  the  Coliseum 
Association,  are  involved  in  this  suit,  and  the  appellant  is 
eifectively  found  to  be  no  innocent  purchaser.  We  have 
carefully  examined  the  authorities  presented  and  others, 
and  are  compelled  to  say  that  we  can  not  find  support  for 
the  position  of  appellant  on  this  question.  St.  Louis  Iron 
and  Machine  Co.  v.  Kimball,  53  111.  App.  630,  and  Gilbert 
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V.  Gere,  67  III.  App.  590,  are  among  those  presented  by 
appellant.  In  the  first  an  execution  creditor  upon  a  sale 
under  bis  execution  took  the  property,  and  the  appellant 
was  held  to  lose  its  lien  for  unpaid  purchase  money  on  the 
same  thereby,  even  though  the  creditor  had  some  knowl- 
edge of  the  contract  of  sale  and  the  reservation  of  the  lien. 
In  the  second  case  also,  a  judgment  creditor  bought  the 
property  at  sale  under  his  execution,  and  again  it  was  held 
that  the  lien  of  the  seller  was  lost  against  such  creditor, 
even  though  an  agent  of  the  creditor  had  information  that 
some  person,  not  disclosed,  had  or  claimed  a  lien  on  the 
property.  But  here  appellant  occupies  no  such  ground  as 
a  creditor,  and  as  we  have  before  said,  a  very  different 
question  is  presented  by  the  rights  of  such  creditor,  the 
law  as  to  such  creditor's  rights  being  well  defined  and  dis- 
tinct. It  has  been  held  in  effect,  in  Hooven,  etc.,  Co.,  v. 
Burdette,  153  III.  672,  that  a  seller  reserving  the  title  to 
the  property  on  a  sale  until  consummation  thereof  by  the 
buyer,  may  assert  his  title  at  any  time  when  the  rights  of  a 
judgment  creditor  (or  an  innocent  purchaser)  have  not 
intervened  to  prevent  the  same.  We  think  that  in  this 
case  no  such  rights  have  intervened  and  that  the  lien  of 
appellee  is  capable  of  attaching  to  the  property  as  against 
the  appellant;  it  was  no  secret  to  him. 

We  have  carefully  examined  the  rulings  of  the  court  on 
the  admission  and  rejection  of  evidence  and  its  rulings  on 
the  instructions  complained  of,  and  are  constrained  to  say 
that  no  prejudicial  error  occurred  in  either. 

Finding  no  reversible  error  the  judgment  of  the  Circuit 
Court  is  affirmed. 


105     1361         Chicago  &  Alton  R.  R.  Co.  v.  Thomas  D.  Hogan. 

ia202s  2061  ®  ® 

1.  Conveyances— flbu?  CoTw^rtied.— Deeds  are  construed  most  favor- 
ably to  the  grantee. 

2.  Same— What  the  Connideration  is  Presmmed  to  Include,— Where 
land  is  conveyed  to  a  railroad  company,  the  consideration  is  presumed 
to  include  not  only  the  value  of  the  land  actually  conveyed,  but  also 


Third  District— May  Term,  1902,         137 

C.  &  A.  R.  R.  Co.  V.  Hogan/ 

compensation  for  all  damages  that  might  arise  to  the  grantor's  adjoining 
lands  from  the  use  of  the  premises  conveyed  in  operating  the  grantee's 
railroad  with  a  single  or  a  double  track.  The  original  grantor  could  not 
maintain  an  action  for  damages  occasioned  by  the  laying  of  the  second 
track,  w^re  he  still  the  owner  of  the  adjoining  lands,  nor  can  his  remote 
grantee,  who  holds  title  under  the  same  conditions. 

3.  Condemnation  —  Extension  of  Street  Across  Railroad  —  Wliat 
Rights  the  City  Acquires,— In  a  proceeding  by  a  city  against  a  railroad 
company  to  condemn  a  part  of  its  right  of  way  for  the  extension  of  a 
public  street  across  it,  the  city  can  acquire  only  a  joint  right  with  the  rail- 
road company  to  the  use  of  the  land  condemned.  The  use  by  the  public 
will  be  subject  and  subordinate  to  the  right  of  the  railway  company  to  use 
it  for  the  purposes  embraced  within  its  charter.  By  the  judgment  of  con- 
demnation the  city  and  public  will  acquire  only  a  mere  easement  to 
cross  and  pass  over  the  right  of  way  and  tracks.  The  railway  company 
will  not  therefore  be  deprived  of  its  right  to  lay  additional  tracks.  It 
may  lay  as  many  additional  tracks  upon  its  right  of  way  as  its  increase 
of  business  may  require,  and  the  only  duty  resting  upon  it  is  to  keep 
that  portion  occupied  by  the  street  free  and  open  to  the  use  of  the 
public  as  a  street. 

4.  Dedication—O/  a  Public  Street  Across  a  Railroad  Right  of  Way 
—What  Rights  Public  Tafce*.— Where  there  is  a  dedication  of  a  public 
street  across  a  railroad  right  of  way  the  public  takes  subordinate  to  the 
rights  of  the  railroad  company. 

Trespass  on  the  Case.— Damages  by  laying  of  second  track  on  rail- 
road right  of  way.  Appeal  from  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  James  A.  Creighton,  Judge  presiding.  Heard  in  this  court 
at  the  May  term,  1902.    Reversed.    Opinion  filed  November  34,  1902. 

Appellee  brought  this  suit  to  recover  damages  against 
appellant  for  laying  down  a  railroad  track  along  its  right 
of  way  across  Fourth  street  in  the  city  of  Springfield,  in 
front  of  appellee's  property,  whereby  the  ingress  to  and 
egress  from  it  was  impaired.  To  the  declaration  the  general 
issue  was  filed  and  the  cause  was  submitted  to  the  court 
without  a  jury  upon  an  agreed  state  of  facts,  together  with 
evidence  as  to  the  amount  of  damages  suffered  by  appellee. 
The  stipulation  of  facts  is  in  substance  as  follows : 

The  Alton  and  Sangamon  Railroad  Company,  of  which 
corporation  the  appellant  is  the  successor  in  title  and 
interest,  was  incorporated  by  act  of  the  legislature  in  1847, 
and  was  authorized  to  acquire  the  fee  simple  title  to  a  right 
of  way  wide  enough  for  a  single  or  double  track. 
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Pursuant  to  this  authority  a  strip  sixty  feet  wide  was 
acquired  through  a  tract  then  owned  by  one  Lewis  Kirsch 
by  grant  from  Kirsch,  describing  the  strip  as  "  all  that  part 
of  the  above  described  tract  of  land  that  lies  within  thirty 
feet  of  the  center  of  said  railway  as  said  center  line  runs 
through  or  over  the  above  described  premises,  said  strip 
containing  one  and  two-tenths  acres,  more  or  less." 

After  the  grant  from  Kirsch  and  the  laying  down  of  a 
single  track  on  the  strip,  the  original  tract  was  subdivided 
and  by  a  series  of  mesne  conveyances  the  appellee  acquired 
title  to  a  portion  of  the  original  tract  owned  by  Kirsch  by 
a  deed  from  the  master  in  chancery  of  Sangamon  county, 
dated  March  2,  1897,  which  deed  conveys  lands  described 
as  follows : 

"  Part  of  the  northwest  quarter  of  section  twenty-seven, 
township  sixteen  north,  ran^e  five,  west  of  the  3rd  P.  M., 
in  the  countj^  of  Sangamon,  In  the  State  of  Illinois,  bounde(l 
as  follows : 

Kefjinning  at  a  point  on  the  west  line  of  Fifth  street  in 
the  city  of  Springfield,  Illinois,  1,091.37  feet  north  from 
the  south  line  of  said  quarter  section,  and  running  thence 
west  160  feet,  thence  south  47  feet,  thence  west  160  feet  to 
the  east  line  of  Fourth  street,  thence  north  with  the  east 
line  of  Fourth  street  to  the  right  of  way  of  the  Chica<ro 
and  Alton  Hailroad,  thence  northeasterly  with  said  right 
of  way  to  the  south  line  of  lands  sold  by  Henry  M.  Lewis 
and  wife  to  Henry  Thoma,  said  land  being  1,131.37  feet 
from  the  south  line  of  said  quarter  section,  thence  east 
with  said  Thoma's  line  to  the  west  line  of  Fifth  street,  and 
thence  south  fifty  feet  to  the  place  of  beginning." 

The  right  of  way  of  appellant,  by  which  the  conveyed 
premises  are  partially  bounded,  runs  in  a  northeasterly  and 
southwesterly  direction.  Fourth  street,  which  is  mentioned 
in  the  deed  as  the  western  boundary  of  the  tract,  runs  north 
and  south  and  across  the  right  of  way  of  appellant  at  an 
angle  of  approximately  twenty  degrees.  Fourth  street  was 
never  regularly  laid  out,  but  was  extended  across  the  right 
of  way  about  1869,  and  has  been  open  for  travel  across 
such  right  of  way  since  that  time.  Appellant  has  never 
received  any  compensation  for  the  portion  of  its  right  of 
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vva\'  across  which  Fourth  street  extends,  either  by  itself  or 
its  predecessors,  nor  did  it  or  its  predecessors  ever  join  in 
an  express  grant  or  plat  thereof  for  highway  purposes. 

In  May,  1901,  appellant  laid  down  an  additional  main  or 
second  track  on  the  said  rio^ht  of  way,  about  ten  feet  west 
of  the  easterly  right  of  way  line,  which  is  the  northwest- 
erly line  of  appellee's  premises. 

The  court  found  for  appellee  and  assessed  his  damages  at 
$380,  and  after  overruling  a  motion  for  a  new  trial,  ren- 
dered judgment  against  appellant  for  that  sum  and  costs. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellant; 
"William  Brown,  of  counsel. 

MoGuiRK  &  Salzenstein,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  cottrt. 

The  main  contention  of  appellee  is  that  he  is  entitled  to 
recover  for  any  damage  to  his  property  occasioned  by  the 
laying  of  the  additional  track,  regardless  of  the  fact  that 
appellant  acquired  title  to  the  ground  by  deed  from 
Kirsch  and  wife,  for  the  reason  that  the  additional  track 
was  laid  at  a  place  which  had  become,  since  the  delivery  of 
the  Kirsch  deed,  a  public  street  in  the  city  of  Springfield. 

Incidentally,  it  is  argued  that  even  if  the  street  had 
never  been  opened,  appellee,  under  the  terras  of  the  Kirsch 
deed,  would  not  be  precluded  from  recovering  for  dam- 
ages occasioned  to  his  property  by  the  laying  of  the  addi- 
tional track,  but  in  our  view  that  point  is  not  worthy  of 
any  very  extended  discussion  in  this  opinion.  True,  the 
deed  does  not,  in  express  terms,  state  that  the  conveyance 
was  for  railroad  purposes,  but  it  was  made  to  a  corporation 
authorized  by  its  charter  to  acquire  land  on  which  to  con- 
struct a  single  or  double  track  railroad;  it  conveys  a  long 
narrow  strip  of  land,  and  when  construed  in  the  light  of 
the  circumstances  surrounding  its  execution  it  is  clearly 
manifest  that  the  purpose  of  the  grant  was  to  enable  the 
grantee  to  construct  tracks  and  operate  a  railroad  over  the 
land.     If  it  were  a  case  of  doubt  or  ambiguity  a  familiar 
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canon  of  construction  would  require  the  deed  to  be  con- 
strued most  favorably  to  the  grantee.  Alton  v.  111.  Trans. 
Co.,  12  111.  38;  Price  v.  McConnell,  27  III.  255;  Cotting- 
ham  V.  Parr,  93  111.  233;  Sharp  v.  Thompson,  100  111.  U7. 
Kirsch  is  conclusively  presumed  to  have  received  in  the 
consideration  paid  him,  all  the  damages  to  the  land  adjoin- 
ing the  strip,  past,  present  and  future.  The  consideration 
is  presumed  to  include  not  only  the  value  of  the  land 
actually  conveyed,  but  also  compensation  for  all  damages 
that  micrht  arise  to  his  adjoining  lands  from  the  use  of  the 
premises  conveyed  in  operating  the  grantee's  railroad  with 
a  single  or  a  double  track.  Kirsch,  therefore,  could  not 
maintain  an  action  for  damages  occasioned  by  the  laying 
of  the  second  track,  were  he  still  the  owner  of  the  adjoin- 
ing lands,  nor  can  this  remote  grantee,  who  holds  title 
under  the  same  conditions.  C.  R.  I.  &  P.  Ry.  Co.  v. 
Smith,  HI  III.  365.  It  follows,  then,  that  the  judgment 
must  be  sustained,  if  at  all,  upon  the  theory  that  appellee 
acquired  a  right  to  use  appellant's  right  of  way  by  reason 
of  Fourth  street  being  laid  out  across  it  by  the  city  of 
Springfield.  Upon  this  line  of  contention  appellee  assumes 
that  he  is  entitled  to  damages  on  account  of  the  facilities 
for  ingress  and  egress  being  diminished  by  the  laying 
down  of  the  second  track,  because  a  public  street  has  be- 
come established  across  the  right  of  way.  In  other  words, 
the  proposition  is  that  an  abutting  property  owner  who 
has  no  right  of  action  on  account  of  the  laying  down  of 
the  additional  track  prior  to  the  opening  of  the  street 
across  the  right  of  way,  becomes  invested  with  a  new  right 
by  the  opening  of  such  street. 

As  a  matter  of  fact  no  condemnation  proceeding  was 
ever  instituted  againsf  appellant  for  the  extension  of 
Fourth  street  by  the  city  over  the  right  of  way;  no  com- 
pensation has  ever  been  paid  therefor,  and,  so  far  as  the 
record  shows,  appellant  has  never  joined  in  any  grant  or 
plat  of  Fourth  street.  Inasmuch,  however,  as  appellant 
has  without  objection  permitted  the  use  of  the  strip  as  a 
street  since   1869,   we  shall  consider  appellee's  right  as 
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thouf^h  a  judgment  of  condemnation  bad  been  regularly 
rendered. 

In  a  proceeding  by  a  city  against  a  railway  company  to 
condemn  a  part  of  its  right  of  way  for  the  extension  of  a 
public  street  across  it,  the  city  can  acquire  only  a  joint 
right  with  the  railway  company  to  the  use  of  the  land 
condemned.  The  use  by  the  public  will  be  subject  and 
subordinate  to  the  right  of  the  railway  company  to  use  it 
for  the  purposes  embraced  within  its  charter.  By  the 
judgment  of  condemnation  the  city  and  public  will  acquire 
only  a  mere  easement  to  cross  and  pass  over  the  right  of 
way  and  tracks.  The  railway  company  will  not,  therefore, 
be  deprived  of  its  right  to  lay  additional  tracks.  It  may 
lay  as  many  additional  tracks  upon  its  right  of  way  as  its 
increase  of  business  may  require,  and  the  only  duty  rest- 
ing upon  it  is  to  keep  that  portion  occupied  by  the  street 
free  and  open  to  the  use  of  the  public  as  a  street.  I.  C.  li. 
R.  Co.  V.  Chicago,  138  111.  453;  I.  C.  K.  R.  Co.  v.  Chicago, 
141  111.  586;  C.  B.  &  Q.  R.  R.  Co.  v.  Chicago,  149  111.  457; 
Harris  v.  Chicago,  162  III.  288. 

As  before  remarked,  Kirsch  is  presumed  to  have  received 
compensation  for  injury  to  his  adjoining  lands  resulting 
from  the  use  of  the  right  of  way  conveyed  for  railroad  pur- 
poses, no  matter  what  the  subsequent  situation  of  the  lands 
remaining  in  his  possession  might  become.  The  extension 
of  the  street  through  the  lands  and  over  the  right  of  way 
as  well  as  any  other  change  in  condition  must  be  presumed 
to  have  been  in  contemplation  when  the  deed  was  made. 
It  can  not  be  held  that  his  grant  excepted  damages  that 
might  arise  from  the  subsequent  establishment  of  a  street 
and  the  laying  of  additional  tracks  any  more  than  it  did 
any  other  damages.  Having  bartered  away  his  right  to 
damages  growing  out  of  the  use  of  the  right  of  way  for 
railway  purposes  be  can  not  be  re-invested  with  such  a 
right  by  the  acquisition  of  an  easement  by  the  public  to 
travel  over  the  right  of  way.  Appellee  stands  in  the  place 
of  Kirsch  and  can  not  be  heard  to  complain  of  an  act 
authorized  by  Kirsch's    deed.    He  bought    the   property 
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burdened  with  th6  conditions  and  the  inconveniences  which 
the  legitimate  operation  of  a  railroad  by  the  side  of  it  might 
bring.  The  right  of  easement,  whether  acquired  by  con- 
demnation or  permissive  use,  he  may  enjoy,  but  that  is  a 
right  common  to  ail  the  public.  He  must  bear  the  incon- 
venience which  the  placing  of  additional  tracks  across  the 
street  will  bring  in  common  with  the  public.  Appellant 
owes  him  no  higher  duty  than  it  owes  to  the  public,  namely, 
to  keep  that  portion  of  its  right  of  way  occupied  by  the 
street  free  and  open  for  use. 

Appellee's  lots  are  vacant  and  unoccupied  and  have  been 
ever  since  the  original  track  was  laid  in  1851.  He  has  not 
been  induced  to  spend  money  in  the  erection  of  buildings 
or  to  use  the  right  of  way  in  going  to  and  from  them,  by 
the  non-user  of  the  part  lying  between  appellee's  property 
and  the  old  track.  There  is,  therefore,  no  element  of 
estoppel  that  can  arise.  Nor  can  appellant  be  regarded  as 
having  abandoned  that  portion  of  its  right  of  way.  True, 
the  right  to  lay  the  additional  track  was  not  availed  of  for 
many  years,  but  the  right,  having  been  acquired  by  the  deed 
from  Kirsch  and  the  charter  from  the  legislature,  could  be 
exercised  at  any  time  when,  in  the  judgment  of  appellant, 
the  business  of  the  railroad  required  it.  A  mere  non-user 
could  not  constitute  an  abandonment. 

Upon  the  contention  of  dedication  we  do  not  care  to 
speak  further  than  to  say  that  if  the  permissive  use  of  the 
sixty  feet  occupied  by  Fourth  street  be  construed  as  evi- 
dence of  a  dedication  it  was  a  dedication  to  which  condi- 
tions were  annexed,  namely,  that  the  public  should  have  an 
easement  of  the  passage  subject  to  the  paramount  right  of 
the  railroad  company  to  construct  additional  tracks  or  do 
any  other  act  embraced  within  the  terms  of  its  charter. 
When  there  is  a  dedication  of  a  public  street  across  a  rail- 
road right  of  way,  the  public  takes  subordinate  to  the  rights 
of  the  railroad  company.  B.  &  W.  Ry.  Co.  v.  Wayoross, 
91  Ga.  573;  Ayres  v.  Pa.  Ry.  Co.,  48  N.  J.  Law,  44;  Nobles- 
ville  V.  L.  E.  &  W.  Ry.  Co.,  130  Ind.  1. 

Entertaining  the  view  that  appellee  is  entitled  to  no  dam- 
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ages  whatever,  the  judgment  will  be  reversed  and  the  cause 
not  remanded. 

Finding  of  Facts, — We  find  that  appellant  had  complete 
right  to  lay  the  additional  railroad  track  complained  of,  on 
its  right  of  way,  and  that  appellee  has  no  lawful  claim  for 
damages  to  his  property  by  reason  of  the  laying  of  such 
additional  track,  or  the  operation  of  engines  and  trains 
over  it. 


National  Mutual  Church  Ins.  Co.  v.  Trustees  of  the 
M.  E.  Churchy  Bentley^  Illinois. 

1.  IssxTRAVCE— Knowledge  of  Agent  is  Knowledge  of  the  Company. — 
The  pastor  in  charge  of  a  church,  wrote  to  an  insurance  company 
without  authority  from  the  trustees  of  the  church,  requesting  to  be  in- 
formed of  the  terms  upon  which  insurance  upon  the  church  parsonag:e 
might  be  obtained.  In  response  to  this  letter,  the  company  wrote  to  the 
pastor  that  'Mn  order  that  you  may  be  fully  prepared  to  lay  the  matter 
before  your  board.  ♦  ♦  ♦  I  take  pleasure  in  handing  you  policies 
herewith,  subject,  of  course,  to  acceptance."  The  company  entered  a 
record  of  their  insurance  in  a  book  kept  by  it  for  such  purpose.  The 
letter  with  two  policies,  one  fire  and  the  other  tornado,  inclosed,  was 
received  by  the  pastor  at  the  post-office,  and  on  his  way  from  the  post- 
office  to  his  residence  he  met  one  of  the  trustees  who  was  also  a  member 
of  the  parsonage  committee,  and  there  read  the  fire  policy  to  him,  where- 
upon the  trustee  informed  him  that  he  guessed  he  would  take  it,  and 
then  put  it  in  his  pocket.  The  trustee  then  went  home,  and  while 
engaged  in  writing  a  letter  to  the  company  in  which  to  send  a  remittance 
for  the  fire  policy,  the  fire  occurred  and  the  parsonage  was  destroyed. 
After  this  the  trustee  sent  the  remittance  and  returned  the  tornado 
policy.  Held,  that  the  response  of  the  manager  of  the  insurance  com- 
pany inclosing  the  policy  accomplished  the  end  of  creating  the  pastor 
the  agent  of  the  company  to  lay  the  matter  before  the  board  of  trustees 
for  their  action,  as  is  clearly  implied,  if  not  expressed,  when  he  said,  *'  in 
order  that  you  (the  pastor)  may  be  fully  prepared  to  lay  the  matter  before 
your  board  ♦  ♦  ♦  I  take  pleasure  in  handing  you  policies  herewith, 
subject,  of  course,  to  acceptance."  The  pastor  as  agent  of  the  company 
knew  at  the  time  he  gave  the  policy  to  the  trustee  that  it  had  been 
accepted,  and  his  knowledge  was  the  knowledge  of  the  company  for 
every  sufficient  purpose,  and  whether  this  knowledge  was  in  fact  com- 
municated to  the  company's  manager  before  the  fire  is  not  essential. 
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Assumpsit,  upon  a  policy  of  fire  insurance.  Appeal  from  the  Circuit 

Court  of  Hancock  County;  the  Hon.  John  A.  Gray,  Judge  presiding. 

Heard  in  this  court  at  the  May  term,  1902.  AflQrmed.    Opinion  tiled 
November  1,  1903. 

H.  H.  C.  Miller  and  David  E.  Mack,  attorneys  for 
appellant. 

Apollos  W.  O'Harea,  attorney  for  appellees. 

Mb.  Presiding  Justice  Weight  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellees  against  appellant  upon  a 
policy  of  insurance  issued  by  the  latter,  insuring  against 
the  loss  by  fire,  the  parsonage  of  the  former.  A  jury  hav- 
ing  been  waived,  the  trial  by  the  court  resulted  in  a  finding 
and  judgment  against  appellant  for  $500,  to  reverse  which 
it  prosecutes  this  appeal,  and  argues  chiefly  the  point  that 
there  had  .been  no  contract  of  insurance  eflfected  at  the 
time  the  loss  occurred,  for  the  reason  the  policy  had  not 
been  accepted  at  any  time  before  the  fire,  nor  was  the  fact 
of  such  acceptance  communicated  to  the  appellant  before 
that  time.  Numerous  authorities  have  been  cited  and 
argued  by  the  appellant  to  prove  the  validity  of  appellant's 
contention,  and  also  by  the  opposite  side  to  show  the  weak- 
ness of  such  position. 

In  the  view  we  have  of  the  case  it  will  be  unnecessary  to 
review  the  many  decisions  to  which  we  have  been  referred. 
The  questions  presented  upon  the  record  are  questions  of 
fact  merely,  in  the  determination  of  which  the  use  of  decis- 
ions as  to  the  law  applicable  to  the  various  phases  of  ques- 
tions assumed  in  the  argument,  would  tend  to  confusion. 

Young,  the  preacher  in  charge  of  the  appellee  church, 
had  eflfected  insurance  with  appellant  upon  his  household 
effects,  and  in  correspondence  with  appellant's  man- 
ager, without  authority  from  the  trustees  of  the  church, 
expressed  his  belief  that  the  authorities  of  the  church  con- 
templated insuring  the  parsonage,  and  requested  to  be 
informed  of  the  terms  upon  which  such  insurance  could  be 
obtained.     In  response  to  this  letter  appellant  wrote  to 
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Young  thai  *'  in  order  that  you  may  be  fully  prepared  to 
lay  the  matter  before  your  board  *  *  *  I  take  pleasure 
in  handing  you  policies  herewith,  subject,  of  course,  to 
acceptance."  On  the  same  day  this  letter  was  written 
appellant  entered  a  record  of  their  issuance  in  a  book 
kept  by  it  for  such  purpose.  The  letter  with  the  policies 
inclosed,  of  which  there  were  two,  fire  and  tornado,  was 
received  by  Young  at  the  post-ofBce  in  Bentley  about  10:30 
A.  M.  October  Bth,  and  on  his  way  from  the  post-office  to 
his  residence  he  met  George  H.  Friend,  one  of  the  trustees 
and  also  a  member  of  the  parsonage  committee,  and  there 
read  the  fire  policy  to  him,  whereupon  Friend  informed 
Young  that  he  guessed  he  would  take  it,  and  then  put  it 
in  his  pocket.  Friend  then  went  home,  and  while  engaged 
in  writing  a  letter  to  appellant  in  which  to  send  a  remit- 
tance for  the  fire  policy,  the  fire  occurred  and  the  parson- 
age was  destroyed.  After  this,  Friend  sent  the  remittance 
and  returned  the  tornado  policy.  Notice  of  loss  was  sent 
to  appellant  but  it  declined  to  pay,  and  frequent  corre- 
spondence ensued  between  the  parties,  not  material  to 
recite  here,  which  at  last  culminated  in  this  suit.  The  evi- 
dence shows  further  that  J^riend,  May  9,  1900,  had  been 
authorized  by  the  parsonage  board  as  its  agent  to  secure 
insurance  on  the  parsonage. 

Appellees  had  not  constituted  Young  their  agent  to  secure 
insurance  upon  the  parsonage,  but  had  expressly  appointed 
Friend  for  such  purpose.  Young  had  not  been  authorized 
by  Friend,  and  did  not  assume  to  be,  to  procure  insurance 
from  appellant.  Young,  in  the  first  instance,  as  it  appears, 
wrote  of  his  own  volition  to  the  manager  of  appellant  in  a 
spirit  of  friendliness  to  both  parties.  The  response  of  the 
manager  inclosing  the  policy  accomplished  the  end  of  cre- 
ating Young  the  agent  of  appellant  to  lay  the  matter  before 
the  board  of  trustees  for  their  action,  as  is  clearly  implied, 
if  not  expressed,  when  he  said  '*  in  order  that  you  (Young) 
may  be  fully  prepared  to  lay  the  matter  before  your  board 
I  take  pleasure  in  handing  you  policies  herewith,  subject, 
of  course,  to  acceptance."     Young  did  lay  the  matter  before 
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Friend,  the  authorized  agent  of  the  board,  who  accepted  the 
policy  and  remitted  for  it.  If  Young  was  the  agent  of 
appellant,  as  we  hold  he  was,  he  knew  at  the  time  he  gave 
the  policy  to  Friend,  it  had  been  accepted,  and  the  knowl- 
edge of  Young  was  the  knowledge  of  appellant  for  every 
sufficient  purpose,  and  whether  this  knowledge  was  in  fact 
communicated  to  appellant's  manager  before  the  fire,  was 
not  essential.  The  policy  was  issued  and  delivered  by 
appellant  to  an  agent  of  its  own  selection  and  by  him  deliv- 
ered to  and  accepted  by  the  authorized  agent  of  appellees 
before  the  fire  occurred.  No  other  rational  conclusions 
flow  from  the  undisputed  evidence  in  the  case. 

The  finding  and  judgment  of  the  Circuit  Court  were 
right  and  the  latter  will  be  affirmed. 


105      146 
a208s  289 


Tillage  of  London  Mills  et  al.  v.  Fairview-London  Tele- 
phone Circuit. 

1.  Cities  and  yihLAQEa—Oranting  Privileges  of  Streets  to  Telephone 
Company  Need  Not  Be  by  Ordinance. —Although  the  authority  to 
Krant  telephone  privUeges  in  streets  is  usually  exercised  by  ordinance, 
there  is  no  decision  in  this  state  holding  that  such  a  license  can  be 
granted  in  no  other  mode. 

2.  Saxe— Company  CHven  License  to  Operate  Telephone  System  in 
Streets  Has  a  Vested  Right  Therein,— When  a  municipal  corporation 
has,  under  statutory  sanction,  by  ordinance  or  other  lawful  mode, 
authorized  a  telephone  company  to  erect  its  poles  in  certain  designated 
streets,  and  the  company,  on  the  faith  of  the  license  so  granted,  does 
erect  them,  it  thereby  acquires  a  vested  right  to  use  the  designated  streets 
so  long  as  it  conforms  to  the  conditions  of  the  license,  and  the  license 
can  not  thereafter  be  revoked  at  the  pleasure  of  the  municipality. 
Such  license  having  been  granted  and  accepted,  and  money  having  been 
expended  upon  the  faith  of  it,  it  is  not  revocable  except  for  cause. 

Bill  for  an  Injniiction.— Appeal  from  the  Circuit  Court  of  Fulton 
County;  the  Hon.  George  W.  Thompson,  Judge  presiding.  Heard  in 
this  court  at  the  May  term,  1902.  Affirmed.  Opinion  filed  November 
24,  1902. 

This  is  a  suit  in  chancery  brought  by  appellee  to  restrain 
appellants  from  interfering  with  appellee's  telephone  busi- 
ness and  property. 
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The  amended  bill  recites  that  on  April  2,  1900,  complain- 
ant presented  to  the  president  and  board  of  trustees  of 
the  village  of  London  Mills  a  petition,  asking  for  the 
privilege  of  erecting  and  maintaining  on  the  streets  and 
alleys  of  said  village,  poles  and  wires  for  a  telephone  system; 
that  on  the  same  date,  at  a  meeting  of  said  board,  said 
petition  was  granted;  that  they  at  once  erected  poles  and 
wires,  established  in  the  village  a  central  telephone  ofiice 
and  connected  with  four  other  companies  for  telephone  serv- 
ice for  the  general  public,  thereby  expending  a  large  sum 
of  money  and  obligating  themselves  by  contract  to  main- 
tain a  telephone  exchange;  that  on  the  13th  day  of  March, 
1901,  the  London  Power  and  Electric  Company  was  incor- 
porated to  conduct  in  said  village  an  electric  plant  for  light 
power,  water  works  and  telephone  service;  that  on  the  25th 
of  March,  1901,  the  village  board  passed  an  ordinance  grant- 
ing to  said  corporation  the  exclusive  privilege  of  maintain- 
ing a  telephone  system  in  the  village  for  twenty-five  years, 
excepting  that  telephone  lines  and  centrals  already  estab- 
lished should  remain  immune  from  the  effects  of  such 
exclusive  grant  for  the  period  of  six  months;  that  certain 
members  of  the  board  of  trustees  of  said  village  were  inter- 
ested as  stockholders  in  said  corporation  at  the  time  such 
exclusive  privilege  was  granted  and  that  the  granting  of 
such  exclusive  privilege  franchise  was  in  pursuance  of  a 
fraudulent  scheme  to  crush  out  complainant^s  business  and 
obtain  a  monopoly  of  the  telephone  business  in  said  village; 
that  in  furtherance  of  such  fraudulent  scheme,  the  village 
board  passed  an  ordinance  on  August  22,  1901,  whereby  it 
was  attempted  to  revoke  all  other  permits  except  the  one 
granted  to  said  corporation,  and  threatened  with  prosecu- 
tion all  persons  attempting  to  exercise  rights  under  other 
permits;  that  on  November  7, 1901,  the  village  board  served 
upon  complainant  the  following  notice : 
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"  Statk  of  Illinois,        ) 
Fulton  County,  Vss. 

Village  of  London  Mills.   ) 

To  Fairview-London  Telephone  Circuit  and  all  persons, 
individuals  and  companies,  owning,  claiming,  operating 
or  controlling  by,  through  or  under  said  company,  tele- 

5 hone  poles,  wires  and  fixtures  in  said  village  of  London 
[ills : 

By  order,  direction  and  authority  of  the  president  and 
board  of  trustees  of  said  village  of  London  Alills,  you  are 
hereby  notified  and  required  to  remove  from  all  of  the 
streets  and  alleys,  situate  within  the  limits  of  the  said  vil- 
lage of  London  Mills,  all  telephone  poles,  telephone  wires 
and  all  other  telephone  fixtures  and  appliances  used,  owned, 
controlled  and  operated  by  you,  and  now  maintained  in,  on, 
upon,  across  or  over  any  of  the  streets  and  alleys,  aforesaid, 
of  the  said  village  of  London  Mills,  within  a  period  of  thirty 
(30)  days  from  tne  date  of  the  receipt  of  this  notice  by  you. 
YoM  are  further  notified  that  upon  your  failure  to  com- 
ply with  the  demand  contained  in  thisnotice,  that  the  said 
village  of  London  Mills  will  take  the  necessary  steps  to 
remove  the  poles,  wires,  fixtures  and  appliances  aforesaid, 
according  to  law. 

Dated  this  7th  day  of  November,  A.  D.  1901. 

Frank  J.  Dainks, 

Village  President. 
B.  A.  HIL^  Village  Clerk." 

And  that  said  village  board  are  threatening  to  forcibly 
remove  complainant's  poles,  wires  and  other  fixtures  in 
accordance  wuth  said  notice.  The  bill  prays  that  the  vil- 
lage board  and  the  London  Power  and  Electric  Compan}'^ 
be  enjoined  from  removing  complainant's  poles,  wires  or 
other  fixtures  and  from  in  any  way  interfering  with  their 
telephone  business.  Appellants  filed  a  demurrer  to  the 
amended  bill,  which  was  by  the  court  overruled,  and  as 
appellants  elected  to  stand  by  their  demurrer,  the  court 
rendered  a  decree  pro  confefiso  against  them,  perpetually 
enjoining  appellants  from  interfering  with  or  removing  the 
poles,  wires  or  fixtures  of  appellee's  telephone  system,  as 
contemplated  by  the  notice  above  quoted.  From  that  de- 
cree this  appeal  is  prosecuted. 
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Chipeefield  &  Chipebfikld  and  Thomas  &  Kobison, 
attorneys  for  appellants. 

A.  M.  BARNErr,  Luoien  Gray  and  M.  P.  Eice,  attorneys 
for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

The  suffi(5iency  of  appellee's  amended  bill  to  support  the 
decree  rendered  is  the  only  serious  question  for  our  consid- 
eration. It  is  assigned  for  error  that  the  court  permitted 
amendments  to  the  original  bill  and  denied  a  motion  of 
appellants  to  strike  the  amended  bill  from  the  file's.  But 
as  the  amendments  were  appropriate  ones  and  clearly 
allowable  under  the  chancery  practice  in  Illinois,  a  discus- 
sion of  that  alleged  error  is  unnecessary. 

It  is  contended  that  the  order  of  the  president  and  board, 
of  trustees  of  the  village  of  London  Mills  of  April  2,  1900, 
granting  appellee  the  privilege  of  using  the  streets  and 
alleys  of  the  village  for  the  erection  and  maintenance  of 
necessary  poles  and  wires  for  a  telephone  circuit  was  void. 
The  contention  is  based  upon  the  proposition  that  the  grant- 
ing of  such  privilege  can  only  be  accomplished  by  ordinance. 
The  statute  confers  upon  village  boards  and  city  councils  the 
authority  to  regulate  the  use  of  streets  and  alleys.  Author- 
ity is  conferred  upon  them  to  license  the  use  of  streets  and 
alleys  for  telephone  purposes,  but  the  statute  is  silent  as  to 
the  manner  in  which  such  authority  may  be  ex^ircised.  It 
is  a  matter  of  common  knowledge  that  it  is  usually  exer- 
cised by  ordinance,  but  we  are  advised  of  no  decision  of 
our  Supreme  Court  or  of  any  of  the  appellate  courts  in  this 
state  holding  that  such  a  license  can  be  granted  in  no  other 
mode.  In  view  of  the  growing  use  of  the  telephone  and 
the  establishments  of  plants  for  telephone  service  in  all  the 
cities  and  villages  of  the  state,  we  think  it  would  be  wise 
in  the  legislature  to  require  the  granting  of  telephone  priv- 
ileges to  be  by  ordinance,  but  in  the  absence  of  such  legis- 
lative requirement,  we  do  not  feel  justified  in  holding  that 
the  granting  of  such  privilege  otherwise  than  by  ordinance 
is  void. 
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That  the  village  board  had  no  power  to  grant  the  London 
Power  and  Electric  Company  an  exclusive  privilege  to  oper- 
ate a  telephone  plant  is  a  question  not  open  to  serious  con- 
troversy. The  ordinance  of  March  25,  1901,  in  so  far  as  it 
attempted  to  do  so,  therefore,  was  void.  The  same  may  be 
said  with  reference  to  the  ordinance  of  August  22,  1901. 
The  passage  of  those  ordinances,  the  demand  of  appellee  to 
remove  their  poles  and  wires  from  the  streets  and  alleys, 
and  other  steps  taken  by  the  village  board,  as  charged  in 
the  bill,  manifested  a  deliberate  and  fraudulent  intention  to 
crush  out  the  business  of  appellee  and  give  to  the  London 
Power  and  Electric  Company  a  monopoly  of  the  telephone 
business  at  London  Mills. 

When  a  municipal  corporation  has,  under  statutory  sanc- 
tion, by  ordinance  or  other  lawful  mode,  authorized  a  tele- 
phone company  to  erect  its  poles  in  certain  designated 
streets,  and  the  company,  on  the  faith  of  the  license  so 
granted,  does  erect  them,  it  thereby  acquires  a  vested 
right  to  use  the  designated  streets  so  long  as  it  conforms  to 
the  conditions  of  the  license,  and  the  license  can  not  there- 
after be  revoked  at  the  pleasure  of  the  municipality.  Such 
license  having  been  granted  and  accepted,  and  money  having 
been  expended  upon  the  faith  of  it,  it  is  not  revocable  ex- 
cept  for  cause.  When  the  licensee  accepts,  expends  money 
and  enters  into  possession  of  the  streets  to  the  extent 
required  by  the  use  of  the  poles  and  wires,  the  license 
becomes  a  binding  contract  between  the  municipality  and 
the  telephone  company,  and  to  revoke  it  would  not  only  be 
inequitable  but  beyond  the  power  of  the  municipality. 
The  People  ex  rel.  v.  The  Central  Union  Telephone  Com- 
pany, 192  111.  307;  City  of  Belleville  v.  Citizens  Horse  Rail- 
way Co.,  152  111.  171;  City  of  Quincy  v.  Bull  et  al.,  106  111. 
337;  Chicago  Municipal  Uas  Light  and  Fuel  Company  v. 
Town  of  Lake,  130  111.  42;  HudsonTelephone  Co.  v.  Jersey 
City,  49  N.  J.  Law,  303. 

There  is  nothing  in  the  bill  to  indicate  that  the  village 
board  desired  to  revoke  appellee's  license  because  its  mem- 
bers entertained  any  doubt  as  to  the  authority  to  grant  the 
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license  or  because  of  any  improper  exercise  of  it.  There  is 
no  pretense  that  the  members  of  the  board  regarded  the 
exercise  of  the  license  as  in  any  wise  infrin^in^  on  the 
rights  of  the  public  in  the  use  of  the  streets  and  alleys. 
The  attitude  assumed  by  them  concedes  their  authority  to 
grant  appellee  a  license,  but  they  seek  to  revoke  it  because 
of  the  irregular  mode  in  which  it  was  granted.  In  doing 
so,  they  are  not  actuated  by  a  desire  to  conserve  the  public 
weal,  but  by  a  purpose  to  further  the  interests  of  a  proposed 
monopoly.  It  was  proper,  therefore,  to  restrain  the  threat- 
ened removal  of  appellee's  poles  and  wires,  and  the  decree 
will  be  affirmed. 


Irwin  W.  Baker  v.  William  Murpliy. 

1.  Real  Estate  Brokkbs— Interference  of  Owner  with  Broker  in 
Negotiating  Sale, — Where  the  owner  of  land  engages  the  services  of  a 
broker  to  sell  his  land,  so  as  to  net  seventy  dollars  per  acre,  and  agrees  to 
protect  the  broker  in  pricing  the  land  at  from  seventy-one  to  seventy- 
two  dollars  and  fifty  cents,  and  afterward  connives  with  a  prospective 
purchaser  with  a  view  of  depriving  the  broker  of  his  commissions,  he 
is  liable  to  the  broker  for  his  services,  the  latter  being  instrumental  in 
bringing  about  the  sale  of  the  land. 

Assumpsit,  for  broker*s  commission.  Appeal  from  the  Circuit  Court 
of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter,  Judgd  pre- 
siding. Heard  in  this  court  at  the  May  term,  1002.  Affirmed.  Opinion 
filed  November  24,  1902. 

C.  E.  Kus8ELL  and  J.  H.  Dyer,  attorneys  for  appellant. 

C.  M.  Briggs,  attorney  for  appellee. 

Mb.  Justice  Harkeb  delivered  the  opinion  of  the  court. 

In  the  month  of  April,  1901,  appellee  and  appellant,  both 
residents  of  Hoopeston,  Illinois,  entered  into  a  contract 
whereby  appellee  was  to  sell  appellant's  farm  of  169  acres, 
situated  near  Clarence,  in  Ford  county,  Illinois,  at  $70  per 
acre  net  to  appellant,  it  being  agreed  that  appellee  should 
receive  as  compensation  all  that  he  could  sell  the  land  for 
above  that  price.    Appellee  showed  the  farm  to  different 
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prospective  purchasers  and  made  frequent  efforts  to  sell  it, 
but  without  avail.  On  September  24,  1901,  appellant  told 
appellee  that  he  had  received  a  letter  from  Samuel  Kelley, 
a  resident  of  Clarence,  inquiring  about  the  land  with  a  view 
to  purchasing.  It  was  then  agreed  that  appellee,  who 
had  arranged  to  show  another  man  the  farm  on  the  follow- 
ing day,  should  see  Kelley  and  sell  it  to  him,  if  possible. 
Appellant  promised  to  protect  appellee  in  his  commission 
upon  appellee's  pricing  the  land  to  Kelley  at  $71  per  acre 
and  stated  that  he  did  not  care  if  appellee  priced  it  at 
$72.50,  just  so  he  got  $70  net.  Appellee,  after  failing  to  sell 
the  farm  to  the  man  he  showed  it  to  on  the  next  day, 
called  upon  Kelley  at  Clarence  and  priced  it  to  him  at 
$72.50  per  acre.  That  was  in  the  forenoon.  Kelley 
expressed  the  opinion  that  the  price  was  too  high,  but 
requcBted  appellee  to  call  at  his  office  in  the  afternoon, 
which  appellee  did  at  about  three  o'clock.  In  the  second 
interview,  Kelley  stated  that  he  was  willing  to  pay  $70  per 
acre  and  wanted  to  know  if  it  could  not  be  bought  for  that. 
Appellee  told  him  it  could  not.  Between  four  and  five 
o'clock,  he  returned  by  train  to  Hoopeston.  Within  a  few 
minutes  after  reaching  there,  he  saw  appellant  and  Kelley 
in  conversation.  Kelley  had  managed  to  reach  Hoopeston, 
unobserved  by  appellee,  by  boarding  the  train  at  Clarence 
from  the  side  opposite  the  depot  and  by  riding  in  a  different 
car  from  that  ridden  in  by  appellee.  Appellee,  surprised  to 
see  Kelley,  at  once  accosted  the  parties  and  told  appellant 
that  he  had  been  to  see  Kelley  about  selling  the  farm  and  that 
if  appellant  sold  it  to  Kelley,  he  should  expect  appellant 
to  pay  him  for  his  services.  Appellant  replied  that  if  there 
was  to  be  any  trouble  about  the  matter,  he  would  take  the 
sale  of  the  property  out  of  appellee's  hands.  Appellant 
did  sell  the  farm  to  Kelley  for  $70  per  acre.  Soon  after, 
appellee  brought  suit  against  appellant  and  recovered  a 
judgment  of  §159  and  costs. 

It  is  not  disputed  that  when  appellant  employed  appel- 
lee to  interview  Kelley  and,  if  possible,  make  a  sale  of  the 
farm  to  him,  that  appellant  agreed  to  protect  appellee  in 
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pricing  the  land  to  Kelley  at  from  $71  to  $72.50  per  acre. 
While  appellee  was  in  good  faith  endeavoring  to  carry  out 
their  mutual  understanding,  the  evidence  shows  that  appel- 
lant was  scheming  with  Kelley  to  deprive  appellee  of  com- 
pensation. Immediately  after  appellee  priced  the  land  to 
Kelley  at  Clarence  and  assured  him  that  it  could  not  be 
purchased  at  $70  per  acre,  Kelley  called  up  appellant  by 
telephone  and  agreed  to  take  the  land  at  $70  per  acre.  He 
arranged  to  have  a  meeting  with  appellant  that  day  with- 
out the  knowledge  of  appellee,  managed  to  elude  appellee 
in  going  from  Clarence  to  Hoopeston  and  agreed  upon  the 
terms  of  sale  upon  the  basis  of  $70  per  acre.  The  moving 
influence  of  each  in  their  reprehensible  conduct  is  apparent. 
Kelley  wanted  the  land  for  a  price  exclusive  of  appellee's 
commission.  Appellant  was  anxious  for  a  quick  sale. 
Appellant  bargained  with  Kelley,  regardless  of  his  promise 
to  protect  appellee  in  his  commission.  There  can  be  no 
misunderstanding  as  to  the  proper  interpretation  and  spirit 
of  the  expression,  "  protect  him  in  his  commissions."  It 
precluded  any  interference  by  appellant  until  appellee  had 
exhausted  reasonable  effort  to  sell  to  Kelley  or  until  after 
appellant  had  in  good  faith  taken  the  sale  of  the  farm  out 
of  appellee's  hands.  Appellee  had  not  exhausted  all  rea- 
sonable effort  to  sell  to  Kelley  and  appellant  did  not  in 
good  faith  take  the  sale  of  the  land  out  of  appellee's  hands. 
He  did  announce  that  he  took  the  sale  out  of  appellee's 
hands,  but  that  was  not  until  aifter  he  had  agreed  to  sell  to 
Kelley  at  $70  per  acre. 

Appellee  was  instrumental  in  bringing  about  the  sale  of 
the  land  to  Kelley.  In  doing  so,  he  acted  in  obedience  to 
the  instructions  from  appellant.  Appellant  violated  his 
agreement,  and  to  allow  him  to  escape  liability  now,  would 
be  placing  a  premium  upon  dishonesty.  In  this  view  of 
the  case,  it  is  unnecessary  to  enter  upon  a  discussion  of  the 
instructions.  The  jury  were  instructed  correctly  as  we 
see  the  case.  Justice  has  been  attained  and  the  judgment 
will  be  affirmed. 
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William  Henderson  v.  W,  W,  Tobey. 

1.  Parol  Evidence— Cowipc^en^  to  Sfiow  the  Conaideratian  Differ- 
ent from  Thxxt  Expressed  in  the  Deed.— Parol  evidence  is  admissible  to 
show  that  the  grantee  agreed  to  pay  taxes  in  addition  to  the  considera- 
tion expressed  in  the  deed. 

Covenant— To  recover  cost  of  redemption  from  tax  sale.  Appeal 
from  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand 
BooKWALTER.  Judge  presiding.  Heard  in  this  court  at  the  May  term, 
1902.  Reversed  and  remanded  with  directions.  Opinion  filed  Novem- 
ber 1,  1902. 

D.  D.  Evans  and  G.  M.  McDowbll,  attorneys  for  the 
appellant. 

O.  M.  JoNEs^  attorney  for  appellee. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the  court 

On  November  14,  1900,  the  appellant  conveyed  to  the 
appellee,  by  statutory  form  of  warranty  deed,  certain  lands 
in  Vermilion  county,  Illinois,  for  the  express  consideration 
of  $28,800.  At  the  time  the  deed  was  made,  the  taxes  on 
the  lands  for  the  year  1900  had  not  been  paid,  nor  had  they 
been,  at  the  time  the  deed  was  made,  extended  by  the  county 
clerk  against  the  lands,  but  under  our  statute  such  taxes 
were  at  that  time,  a  lien  upon  the  lands. 

In  June,  1901,  the  lands  thus  conveyed  were  sold  for  the 
taxes  of  1900,  as  such  taxes  had  not  been  paid,  and  the 
appellee  afterward,  but  before  this  suit  was  commenced 
redeemed  the  lands  from  such  sale,  it  costing  him  $124.30 
to  do  so.  And  by  this  action  in  covenant  instituted  in  the 
Circuit  Court  of  Vermilion  County  by  the  appellee  against 
the  appellant,  the  former  thereby  sought  to  recover  the 
cost  of  such  redemption  from  the  latter  under  the  cove- 
nants of  warranty  in  the  deed. 

The  appellant  pleaded  especially,  by  three  pleas,  that  as 
a  part  of  the  oonsideration  of  the  deed,  the  appellee,  know- 
ing the  taxes  on  the  lands  for  1900  were  unpaid,  agreed  bv 
parol  with  the  appellant,  that  he  (appellee)  would  pay  the 
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taxes  in  question;  and  each  plea  confessed  nominal  dam- 
ages of  $1. 

To  these  pleas  the  Circuit  Court  sustained  a  general 
demurrer.  The  appellant  abided  by  his  pleas,  and  the 
court  gave  judgment  in  favor  of  the  appellee  for  the  full 
amount  of  $124.30,  to  reverse  which  the  appellant  prose- 
cutes this  appeal,  and  urges  that  the  pleas  presented  a 
good  defense  to  the  action  forall  but  $1  damages,  which  they 
confessed;  and  that  the  court  erred  in  sustaining  the  demur- 
rer thereto  and  in  awarding  damages  for  more  than  $1. 

And  in  that  view  we  concur  for  the  reasons  given  by  us 
in  the  opinion  in  Lloyd  v.  Sandusky,  96  111.  App.  593. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
reversed  and  the  case  remanded  to  that  court  with  direc- 
tions to  overrule  the  demurrer  to  the  pleas,  and  then  pro- 
ceed in  the  case  as  to  law  and  justice  appertain. 


John  A.  McAyeal  et  ah  v.  Naomi  Gullett. 

1,  Bills  and  Notes— /ndorscr  Coming  Again  into  Possession  of 
Sote. — Where  a  person  who  owns  a  biUof  exchange  or  promissory  note, 
indorses  it  to  another,  whether  for  value  or  for  the  purpose  of  collection, 
and  comes  ag^n  in  possession  thereof,  he  must  be  regarded,  unless  the 
contrary  appears  in  evidence,  as  the  bona  fide  owner  and  holder  thereof, 
and  entitled  to  recover  thereon. 

2.  Witnesses— Competency  of  Defendants  to  Testify  Concerning 
Transactions  Beivoeen  Themselves  and  a  Deceased  Payee  of  a  Note, — 
The  defendants  to  a  suit  on  a  note,  the  payee  of  which  is  dead,  are  dis- 
qualified from  testifying  as  to  transactions  between  themselves  and  the 
deceased  payee  of  the  note,  out  of  which  resulted  the  note  being 
given  to  them,  under  the  statute  which  was  enacted  to  protect  those  who 
succeed  to  the  payee's  rights  under  the  note,  whether  as  executrix,  heir, 
surviving  partner  or  purchaser. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Ford  County;  the  Hon.  John  H.  Moffett,  Judge  presiding.  Heard  in 
this  court  at  the  May  term,  1902.  Afl^med.  Opinion  filed  November 
1,1902. 

L.  A.  Cbanston  and  A.  L.  Phillips,  attorneys  for  appel- 
lants. 
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Ray  &  Dobbins,  attorneys  for  appellee;  Cloud  &  Moffett, 
of  counsel. 

Me.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  brought  in  the  Circuit 
Court  of  Ford  County,  on  May  8,  1901,  by  the  appellee, 
Naomi  GuUett,  against  the  appellants,  John  A.  McAyeal, 
and  Charles  D.  McAyeal,  upon  a  certain  promissory  note 
as  follows: 

"  $1,000.  *  Elliott,  III.,  Dec.  14,  1888. 

Fourteen  months  after  date  we  promise  to  pay  to  the 
order  of  A.  T.  Gullett,  one  thousg^nd  dollars  at  Elliott,  for 
value  received,  without  any  relief  whatever  from  valuation 
or  appraisement  laws,  with  eight  per  cent  interest  from 
date  until  paid,  and  attorney's  fees.  It  is  agreed  to  renew 
part  of  this  note  if  parties  can  not  meet  it  at  maturity. 

[Signed]     John  A.  McAyeal, 
Chas.  D.  McAyeal." 

Upon  the  back  of  which  was  written  the  following : 

"  Pay  to  Naomi  Gullett,  as  legatee  under  the  will  of  A. 
T.  Guliett,  deceased. 

[Signed]     Naomi  Gullett, 
Executrix  of  the  estate  of  A.  T.  Gullett,  deceased." 

The  declaration  averred  that  the  note  was  given  by  the 
defendants  to  the  said  A.  T.  Gullett  on  the  day  of  its  date; 
that  he  died  testate  on  February  8,  1890,  and  that  by  his 
last  will  and  testament  he  bequeathed  said  note  to  the 
plaintiflf.  The  defendants  pleaded  as  a  defense  to  the 
action  that  the  sole  and  only  consideration  of  the  note  was 
for  money  won  by  payee  thereof  from  the  defendants  in 
speculating  on  the  market  price  of  grain,  to  wit,  by  buy- 
ing and  selling  deals  and  options  in  grain;  that  in  each  and 
all  of  said  deals  and  options,  it  was  understood  and  intended 
by  both  the  said  A.  T.  Gullett  and  defendants,  that  neither 
was  to  receive  or  deliver  the  grain  so  bought  or  sold,  and 
that  the  loss  or  gain  resulting  from  such  transaction,  should 
be  and  was  settled  by  payment  or  receipt  of  difference 
between  the  price  agreed  upon  and  the  market  value  of 
same  at  the  time  appointed  for  the  delivery  thereof;  and 
that  such  money  so  lost  was  settled  by  the  execution  of  ibe 
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said  note  to  the  said  A.  T.  Gullett  by  the  defendants;  of 
all  which  the  said  A.  T.  Gullett  had  full  knowledge. 

The  plea  was  traversed,  issue  joined  and  the  case  tried 
by  jury  .and  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $2,030.15. 

The  defendants  moved  for  a  new  trial  and  that  being 
denied,  they  prosecute  this  appeal,  and  to  effect  a  reversal 
argue  that  the  court  erred  in  instructing  the  jury,  in  ruling 
on  the  evidence  and  in  refusing  a  new  trial,  as  the  verdict 
and  judgment  are  not  supported  by  the  evidence. 

The  evidence  shows  that  the  payee  of  the  note  in  his 
lifetime  was  engaged  in  buying  and  selling  grain,  feed, 
seed  and  coal,  in  the  town  of  Elliott,  Illinois;  that  the 
defendants  were  farmers,  living  near  him,  and  during  the 
year  1887  and  1888,  they  bought  from  him  grain,  seed  and 
coal  and  sold  him  grain  upon  a  mutual  running  account; 
that  much  of  the  grain  so  bought  and  sold  was  purchased 
and  sold  on  the  Board  of  Trade  in  Chicago  through  com- 
mission agents  there,  who  were  members  of  that  board;  but 
the  evidence  does  not  satisfactorily  show  that  such  pur- 
chases and  sale  of  grain  were  made  with  the  intention  on 
the  part  of  buyer  and  seller  that  the  grain  should  not  be 
delivered  but  only  the  difference  between  the  buying  and 
selling  price  and  the  market  price  thereof  should  be  settled 
for  between  the  parties.  It  does  appear,  however,  that  the 
consideration  of  the  note  was  for. a  part  of  the  balance  due 
from  the  defendants  to  the  payee  of  the  note  upon  the  said 
account. 

There  is  no  dispute  but  that  the  payee  of  the  note  died 
testate,  and  that  he  bequeathed  the  note  to  his  wife,  the 
plaintiff,  who  was  the  duly  appointed  executrix  of  his  will. 

On  the  back  of  the  note  was  also  written  the  following: 
"  Pay  to  J.  E.  Ragsdale.  Signed  Mrs.  A.  T.  Gullett,  execu- 
trix estate  of  A.  T.  Gullett,  deceased."  *'  Pay  to  Mrs.  A.  T. 
Gullett.  Signed  J.  E.  Ragsdale."  Which  the  court,  over 
the  objection  and  exception  of  the  defendants,  permitted  the 
plaintiff  to  erase  on  the  trial,  upon  her  stating  that  while 
the  note  had  been  indorsed  by  her  to  J.  E.  Ragsdale  and 
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by  him  back  to  her,  that  she  had  received  the  note  as  legatee 
under  the  will  of  her  husband,  the  payee  of  the  note,  as  a 
part  of  the  assets  of  his  estate  bequeathed  to  her;  and  that, 
at  the  time  of  the  commencement  of  this  suit,  she  possessed 
and  owned  the  note. 

The  defendants  oflfered  to  testify  themselves  to  the  facts 
averred  in  their  plea,  but  their  testimony  was  rejected  by 
the  court  upon  the  special  objection  of  the  plaintiff  that, 
under  the  statute,  they  were  net  competent  witnesses  to 
prove  those  facts,  as  they  were  parties  to  the  suit,  and  she 
was  suing  them  on  a  note  which  they  had  given  to  her 
deceased  ho&band  and  which  she  had  received  from  his 
estate  as  legatee  uemduc  his  will. 

The  defendants  excepted  to  the  ruling  of  the  court  in 
granting  the  leave  to  erase  and  in  rejecting  the  offered 
testimony  and  urge  that  such  rulings  were  reversible  error. 

We  think  that  the  defendants  were  not  prejudiced  by  the 
court  permitting  the  indorsement  to  be  erased,  fbr  Utie 
reason  that  where  a  person  who  owns  a  bill  of  exchange- or 
promissory  note,  indorses  it  to  another,  whether  for  value 
or  for  the  purpose  of  collection,  and  comes  again  in  posses- 
sion thereof,  he  must  be  regarded,  unless  the  contrary 
appears  in  evidence,  as  the  bona  fide  holder  and  owner 
thereof,  and  entitled  to  recover  thereon.  Dugan,  Ex'r,  v. 
United  States,  3  Wheaton,  173,  Law  Ed.  U.  S.  Reports,  B. 
4,  362. 

And  the  court  also  properly  refused  to  permit  the 
defendants  to  testify  in  the  case  to  transactions  between 
themselves  and  the  deceased  payee  of  the  note,  out  of  which 
resulted  the  note  being  given  by  them  to  him  for  the 
reason  that  they  were  disqualitied  under  the  statute  which 
was  enacted  to  protect  those  who  succeed  to  his  rights 
under  the  note,  whether  as  executrix,  heir,  surviving 
partner  or  purchasers.  Foster  v.  Hart,  29  111.  App.  260,  and 
Whitmer  v.  Kucker,  71  111.  410. 

The  testimony  introduced  by  the  defendants  showed  that 
in  the  mutual  account  between  the  parties  to  the  note, 
much  of  the  amount  charged  to  the  defendants  by  the 
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deceased  payee  of  the  note,  was  for  losses  on  grain  bought 
and  sold  on  the  Board  of  Trade  in  Chicago,  and  that  the 
buying  and  selling  of  grain  there  was  governed  by  certain 
written  rules  which  they  did  not  introduce,  but  which  the 
appellee,  over  their  objection  and  exception  did,  and  it  is 
insisted  that  the  court  committed  reversible  error  in  admit- 
ting them  in  evidence;  but  we  think  not,  for  the  reason  that 
while,  under  the  issues  tried,  it  was  immaterial  what  the 
custom  or  rules  of  trading  on  the  Board  of  Trade  were 
(Pardridge  v.  Cutler,  168  111.  504),  yet  inasmuch  as  the 
defendants  showed  that  a  part  of  the  account  for  which  the 
note  was  given  was  for  losses  made  by  them  on  purchases 
and  sales  of  grain  made  on  the  Board  of  Trade  in  Chicago, 
it  was  not  prejudicial  error  for  the  court  to  afterward 
})ermit  the  plaintiff  to  show  the  rules  governing  such  pur- 
chases and  sales  of  grain  there. 

We  have  carefully  read  the  various  instructions  given, 
modified  and  refused,  of  w^hich  the  appellants  complain,  and 
we  fail  to  find  wherein  the  rulings  of  the  trial  court  on 
any  one  of  them  .was  prejudicial  to  appellants,  and  a  care- 
ful consideration  of  the  evidence  convinces  us  that  it  sup- 
ports the  verdict,  and  our  conclusion  is  that  the  judgment 
should  and  will  be  affirmed. 
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1.  Insurance— jDea/fc  by  Suicide,  Sane  or  Insane.'-A  provision  in  a 
contract  of  insurance  that  in  case  the  insured  shall  commit  suicide, 
whether  sane  or  insane,  the  policy  shall  be  null  and  void,  is  not  against 
public  policy,  but  is  valid,  and  is  a  sufficient  defense  to  an  action  on  the 
policy,  where  the  insured  has  committed  suicide,  sane  or  insane. 

Assumpsit,  on  a  policy  of  life  insurance.  Appeal  from  the  City 
Court  of  Canton;  the  Hon.  P.  W.  Gallagher,  Judge  presiding.  Hear<l 
in  this  court  at  the  May  term,  1902.  Reversed  and  remanded.  Opinion 
filed  November  1,  1902. 

Brown,  Wheeler,  Brown  &  Hay,  attorneys  for  appel- 
lant 
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Fred  H.  Snydeb  and  Gkant  &  Grant,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Wright  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  on  a  policy  of  insurance,  made  by 
the  appellant  on  the  life  of  Franklin  S.Churchill,  for  the  sum 
of  $1,000.  The  policy  was  issued,  as  appears  from  the  decla- 
ration as  expressed  therein,  "  in  consideration  of  the  state- 
ments and  agreements  made  in  the  application  for  this 
policy,  which  is  hereby  made  a  part  of  this  contract,  and 
in  further  consideration  of  the  payment,"  etc.  The  appli- 
cation, as  appears  also  from  the  declaration,  contains  the 
following : 

"  It  is  also  agreed  that  if  within  two  years  from  the  date 
hereof  I  shall  pass  south  of  the  Tropic  of  Cancer,  without 
a  written  permit  therefor  signed  by  the  president  or  secre- 
tary of  the  company,  or  shalL  within  the  said  two  years, 
either  undertake  an  aerial  voyage  or  die  in  consequence  of 
a  duel,  or,  whether  sane  or  insane,  die  by  my  own  hand, 
then,  and  in  every  such  case,  any  policy  issued  on  this 
application  shall  be  null  and  void." 

To  the  declaration  the  defendant  filed  four  special  pleas, 
numbered  respectively  2,  3,  4  and  5.  These,  in  substance, 
aver  that  the  policy  in  each  case  was  issued  in  consideration 
of  the  statements  and  agreements  made  in  application  for 
the  policy,  which  application  was  made  a  part  of  the  con- 
tract; that  said  application  was  made  and  dated  August  22, 
1900,  and  by  the  application  the  assured  did  declare  and 
agree,  that  if  he  should,  within  two  years  from  the  date  of 
said  application,  whether  sane  or  insane,  die  by  his  own 
hand,  then  and  in  that  case  any  policy  issued  on  said  appli- 
cation should  be  null  and  void;  that  the  said  assured  did, 
within  two  years  next  after  the  date  of  said  application,  to 
wit,  on  the  8th  of  September,  1901,  die  by  his  own  hand. 
By  one  of  the  pleas  it  is  averred  that  the  death  was  not  the 
result  of  accident  and  by  another  that  he  died  by  his  own 
hand,  sane  or  insane.  To  these  pleas  the  plaintiff  filed  two 
replications.     By  the  first  it  is  averred  that  at  the  time  in 
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the  second,  third,  fourth  and  fifth  pleas  mentioned,  the  said 
Franklin  S.  Churchill  was  so  affected  with  insanity  as  to  be 
unconscious  of  the  said  act  alleged  in  the  second,  third, 
fourth  and  fifth  pleas,  to  wit,  the  alleged  taking  of  his 
own  life,  or  the  physical  effect  of  such  act;  by  the  second 
replication  it  is  averred  that  at  said  time  in  said  second, 
third,  fourth  and  fifth  pleas  alleged,  to' wit,  on  September 
8,  1901,  the  said  Franklin  S.  Churchill  was  driven  to  the 
commission  of  said  act  of  self-destruction  as  in  and  by  said 
second,  third,  fourth  and  fifth  pleas  alleged,  by  an  insane 
impulse  which  he,  the  said  Franklin  S.  Churchill,  had  not 
the  power  to  resist.  To  these  replications,  and  each  of 
them,  the  defendant  interposed  a  demurrer,  which  was  by 
the  court  overruled,  and  the  defendant  stood  by  its  demur- 
rer. The  principal  errors  assigned,  draw  in  question  this 
action  of  the  court. 

We  held  in  Supreme  Court  of  Honor  v.  Schwartz.  96 
III.  App.  587,  as  a  question  of  fact,  that  the  assured  had 
died  by  his  own  hand,  and  reversed  the  judgment  for  that 
reason.  In  the  argument  in  that  case,  however,  it  was 
assumed,  without  discussion,  that  under  the  conditions  of 
the  contract,  if  the  assured  committed  suicide,  whether 
sane  or  insane,  there  could  be  no  recovery;  and  the  point 
raised  in  the  present  case  was  not  made,  and  was  not,  there- 
fore, decided,  nor  discussed  by  the  court.  In  the  opinion  ' 
of  the  Supreme  Court  by  which  the  judgment  was  affirmed, 
194  III.  344,  it  was  said  :  "  It  is  not  claimed  the  plaintiff 
could  recover  if  Weinberger  died  by  his  own  hand,  nor 
that  the  fact  found  (suicide)  would  not  absolutely  preclude 
a  recovery  as  a  matter  of  law."  So  far  as  we  know  our 
Supreme  Court  has  not  decided  this  question;  at  any  rate 
no  authority  of  that  kind  has  been  cited  to  us,  and  we  are 
unable  to  find  any.  In  Grand  Lodge  I.  O.  M.  A.  v.  Weit- 
ing,  168  111.  408,  there  was  a  clause  in  the  contract  of 
insurance  to  the  effect  that,  if  the  assured  should  commit 
suicide,  then  only  the  amount  paid  by  him  into  the  bene- 
ficiary fund  should  be  paid  at  his  death;  and  the  court  held 
in  that  case  that  if  at  the  time  of  the  suicidal  act  the 
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assured  was  so  affected  with  insanity  as  to  be  unconscious 
of  the  act,  or  of  the  physical  effect  thereof,  or  was  driven 
to  its  commission  by  an  insane  impulse  which  he  had  not 
the  power  to  resist,  the  act  of  self-destruction  is  regarded 
as  though  it  were  the  result  of  accident,  or  some  irresist- 
ible external  force,  and  the  proviso  of  a  policy  including 
suicide  or  self-destruction  will  not  attach,  but  the  insurer 
will  be  held  liable.  The  case  at  bar,  however,  presents  a 
different  question  than  the  one  in  the  case  just  cited, 
altliough  it  is  contended  by  counsel  for  appellee,  that  if  the 
degree  of  insanity  was  such  as  is  equal  to  that  described 
by  the  court  in  the  case  we  have  alluded  to,  its  principle 
will  apply  to  every  case  of  suicide,  even  where  the  clause 
is  further  limited  by  the  phrase,  "  whether  sane  or  insane," 
and  the  contract  in  the  case  presented  is  so  limited. 

In  the  case  of  Supreme  Tent,  etc.,  v.  Hammers,  81  111. 
App.  560,  in  the  Appellate  Court  of  the  Second  District,  it 
was  held  that  a  contract  like  the  one  here  in  question  was 
not  against  public  policy,  and  that  it  was  valid,  and  that 
it  was  a  sufficient  defense  if  the  assured  had  committed 
suicide,  sane  or  insane,  and  to  the  same  effect  is  the  decis- 
ion of  the  like  court  in  the  Fourth  District,  in  Supreme 
Lodge,  etc.,  v.  Clarke,  88  111.  App.  600.  The  latter  case 
was,  however,  reversed  in  189  III.  639,  not  upon  its  merits, 
but  because  the  court  had  not  entered  a  proper  judgment. 
In  the  case  of  Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U.  S. 
284,  the  contract  of  insurance  contained  a  condition  of 
avoidance  if  the  insured  should  die  by  suicide,  sane  or 
insane;  the  company  agreed  to  pay  the  surrender  value 
only,  of  the  policy,  at  the  time  of  his  death;  the  defendant 
pleaded  that  the  insured  died  by  suicide,  to  which  the 
plaintiff  replied  that  Bigelow,  at  the  time  he  inflicted  the 
pistol  wound  upon  his  person  by  his  own  hand,  was  of 
unsound  mind,  and  wholly  unconscious  of  the  act.  The 
defendant  demurred  to  this  replication,  which  was  sustained 
by  the  trial  court,  and  the  plaintiff  took  the  case  to  the 
Supreme  Court  for  review.  It  was  there  said,  citing  Life 
Ins.  Co.  V.Terry,  15  Wall.  580,  that  the  question  in  that  court 
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was  settled,  that  the  words  "avoiding  a  policy,"  "shall  die 
by  his  own  hand,"  "  shall  commit  suicide,"  referred  to  an 
act  of  criminal  self-destruction,  and  did  not  apply  to  an 
insane  person  who  took  his  own  life.  But  in  the  case 
there  presented,  the  insurers  had  gone  further,  and  sought 
to  avoid  altogether  this  class  of  risks;  and  if  they  had 
succeeded  in  this,  it  was  the  duty  of  the  court  to  give  effect 
to  the  contract,  as  neither  the  policy  of  the  law  nor  sound 
morals  forbid  them  to  make  it.  Felonious  suicide  was  not 
alone  in  the  contemplation  of  the  parties,  for  if  it  had  been, 
there  was  no  necessity  of  adding  anything  to  the  general 
words.  These  had  been  construed  by  many  courts  of  high 
authority  to  exclude  self-destruction  by  an  insane  man. 
As  the  time  between  sanity  and  insanity  is  often  shadowy, 
and  difficult  to  define,  that  company  thought  proper  to 
take  the  subject  from  the  domain  of  controversy,  and  by 
stipulation,  exclude  all  liability  by  •  reason  of  the  death  of 
the  party  by  his  own  act,  whether  at  the  time  he  was  a  re- 
sponsible moral  agent  or  not.  Nothing  can  be  clearer  than 
that  the  words,  "  sane  or  insane,"  were  introduced  for  the 
purpose  of  excepting  from  the  operation  of  the  policy  any 
intended  self-destruction,  whether  the  insured  was  of  sound 
mind  or  in  a  state  of  insanity.  No  one  could  be  misled  by 
them;  nor  could  an  expansion  of  the  language  more  clearly 
express  the  intention  of  the  parties. 

The  reasoning  of  the  cases  to  which  we  have  referred 
commends  itself.  We  can  imagine  no  more  reason  for  de- 
priving an  insurance  company  of  the  right  to  limit  its 
liability  by  contract  against  self-destruction  resulting  from 
insanity,  than  from  other  causes,  the  risks  of  which  may  be 
expressly  excepted  from  the  contract.  There  is,  as  has 
been  seen,  nothing  in  the  nature  of  the  contract  aflfeoting 
public  policy  or  morality.  It  contravenes  no  rule  of  com- 
mon or  statute  law;  and  we  are  at  a  loss  to  state  a  valid 
reason  why  the  liberties  of  both  the  insurer  and  insured, 
to  make  such  contract  as  seems  best  to  them,  should  be  in- 
vaded by  the  courts,  by  placing  a  construction  upon  the 
words  of  the  contract  that  clearly  was  not  intended  by  the 
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parties  at  the  time  it  was  made,  or  by  reading  words  into 
the  contract  that  are  plainly  not  there,  nor  intended  by 
the  parties  to  be  put  in  it,  but  on  the  contrary,  a  clear  in- 
tention to  exclude  them.  It  is  axiomatic  that  a  court  will 
not  make  a  better  contract  for  a  person  than  he  has  made 
for  himself.  It  follows,  therefore,  that  in  our  opinion,  the 
trial  court  erred  in  overruling  the  demurrer  to  the  replica- 
tions to  the  pleas  of  the  defendant.  The  judgment  of  the 
City  Court  will  be  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrer  to  the  replications. 


The  Northwestern  Mutual  Life  Ins.  Co.  t.  George  8. 
Churehill^  a  Minor^  by  Ora G. Churchill^  Uis  Guardian. 

Brown,  Wheeler,  Brown  &  Hay,  attorneys  for  appellant. 

Fred  H.  Snyder  and  Grant  &  Grant,  attorneys  for 
appellee. 

Opinion  per  Curiam. 

This  suit  is  like  Northwestern  Life  Insurance  Compan\' 
V.  Ora  C.  Churchill,  in  which  we  have  filed  an  opinion  st«t- 
intr  our  reasons  for  reversing  the  judgment;  to  which  we 
refer  as  containing  our  reasons  for  the  same  judgment 
entered  in  this  case. 

The  judgment  of  the  City  Court  is  reversed  and  the 
cause  remanded  to  that  court  with  directions  to  sustain  the 
demurrer  to  the  replication  to  the  pleas  of  the  defendant. 


Edward  W.  Marvel  v.  James  McKinzey. 

1.  Statute— Pu»*po<e  of  Chapter  96,  Par,  27,  R,  flf.-— The  purpose  of 
Chapter  95,  Par.  27,  R.  S.,  ib  to  secure  to  the  mortgagor  whose  property 
has  been  sold  under  a  chattel  mortgage,  full  information  of  the  amount 
each  article  brought  and  the  items  of  expense  attending  such  sale,  and 
where  the  mortgagor  has  received  all  the  information  concerning  the 
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sale  in  question  that  he  was  entitled  to  under  the  requirements  of  the 
statute,  he  can  not  complain. 

Debt,  to  recover  a  statutory  penalty.  Appeal  from  the  Circuit  Court 
of  DeWitt  County;  the  Hon.  William  G.  Cochban,  Judge  presiding. 
Heard  in  this  court  at  the  May  term,  1902.  Reversed.  Opinion  filed 
November  24,  1902. 

Lemon  &  Lemon,  attorneys  for  appellant. 
Edward  J.  Sweeney,  attorney  for  appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the  court. 

The  appellee,  James  McKinzey,  sued  the  appellant, 
Edward  W.  Marvel,  in  the  Circuit  Court  of  DeWitt  County, 
in  an  action  of  debt  to  recover  one-third  the  value  of  certain 
personal  property  which  it  was  alleged  that  the  appellant 
had  sold  under  the  power  of  sale  contained  in  a  chattel 
mortgage  which  the  appellee  had  given  to  the  appellant  to 
secure  appellee's  note  to  appellant  for  $1,000. 

The  declaration  charged  that  the  appellant  did  not  make 
out  a  statement  showing  the  items  of  said  personal  prop- 
erty sold,  the  names  of  each  purchaser  thereof  and  the 
amount  for  which  each  article  sold,  and  did  not  make  out 
an  itemized  statement  of  the  necessary  reasonable  expenses 
incurred  in  taking,  keeping  and  selling  said  property;  and 
that  the  appellant  did  not,  within  ten  (10)  days  after  said 
sale,  deliver  such  itemized  statement  to  the  appellee  in  per- 
son or  by  mail,  by  means  whereof,  and  by  virtue  of  the 
provisions  of  Chapter  95  of  the  Kevised  Statutes  of  the 
State  of  Illinois  relating  to  chattel  mortgages,  the  appel- . 
lant  became  liable  to  pay  the  appellee  on  account  of  such 
failure,  said  one-third  of  the  value  of  said  property,  which 
value  is  alleged  to  be  $1,800. 

The  appellant  pleaded  nil  dehit^  upon  which  issue  was 
joined,  and  a  trial  had  before  the  court  without  a  jury  by 
consent  of  parties,  which  resulted  in  a  finding  and  judg- 
ment in  favor  of  the  appellee  for  $474.  The  appellant 
excepted  to  the  finding  and  judgment  and  moved  for  a  new 
trial,  which  was  denied,  and  he  excepted;  he  then  moved  in 
arrest  of  judgment,  which  was  overruled,  and  he  excepted. 
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To  effect  a  reversal  of  the  judgment,  appellant  brings  the 
case  to  this  court  by  appeal,  and  urges  that  the  finding  and 
judgment  are  not  supported  by  the  evidence  and  the  law 
applicable  thereto;  that  the  averments  in  the  declaration 
are  not  sufficient  to  support  the  judgment;  and  that  the 
court  ruled  improperly  on  the  propositions  of  law  which 
were  submitted. 

It  appears  that  the  appellant  held  a  chattel  mortgage 
upon  a  lot  of  personal  property  which  had  been  given  to 
him  by  the  appellee  to  secure  the  payment  of  a  $1,000  note 
of  the  appellee  to  the  appellant,  and  that  he  also  held  by 
assignment  two  other  chattel  mortgages,  and  the  notes  they 
secured,  which  the  appellee  had  also  given  upon  the  same 
property  to  others,  and  which  were  prior  liens  upon  the 
property  to  the  one  he  gave  to  the  appellant.  The  appel- 
lant sold  the  property  under  the  power  of  sale  contained  in 
the  mortgage  securing  the  $1,000  note,  and  the  appellee 
attended  the  sale,  assisted  in  conducting  it,  bought  some  of 
the  property  sold,  saw  the  list  of  items  sold,  made  by  the 
clerk  of  the  sale,  had  an  opportunity  to  examine  for  him- 
self the  clerk's  list  showing  what  each  article  sold  brought, 
to  whom  sold,  and  that  the  sale  amounted  to  $1,529.40. 

Five  days  after  the  day  the  property  was  sold,  appellant's 
agent,  who  conducted  the  sale  for  the  appellant,  gave  the 
appellee  a  written  statement  showing'the  amount  the  prop- 
erty sold  for,  and  of  each  item  of  the  expenses  attending 
the  sale  and  care  of  property,  etc.,  and  how  the  balance 
of  the  proceeds  was  applied  upon  the  indebtedness  secured 
by  the  mortgages,  which  were  liens  upon  the  property; 
which  statement  the  appellee  received  without  any  objec- 
tion whatever  that  it  failed  to  contain  any  information 
which  he  desired  or  was  entitled  to. 

The  appellee  seeks  in  this  action  to  recover  from  the 
.  appellant  under  the  following  provision  of  chapter  95,  para- 
graph 27,  Starr  &  Curtis'  111.  Statutes  (1896),  p.  2774, 
Sec.  2 : 

"  That  all  sales  of  personal  property  under  the  power  of 
sale  contained  in  any  chattel  mortgage,  shall  be  made  in 
the  county  where  the  mortgagor  resides,  or  where  the  prop- 
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erty  is  situated  when  mortgaged;  if  there  ar«  more  than 
one  mortgagor,  then  in  the  county  where  the  mortgagor  in 
possession  of  the  property  resides  at  the  time  of  taking  pos- 
session by  the  mortgagee;  and  in  every  case  where  the 
mortgagor  can  be  found,  or  his  or  her  postoffice  address  can 
be  ascertained,  notice  of  the  time  and  place  of  said  sale 
shall  be  given  to  one  or  more  of  the  mortgagors  three  days 
prior  to  said  sale,  and  by  posting  a  copy  of  said  notice  at 
the  place  where  said  goods  secured  by  said  mortgage  are 
located,  at  least  three  days  prior  to  said  sale;  and  upon  the 
making  of  said  sale  the  mortgagee  shall  make  out  a  state- 
ment showing  the  items  of  personal  property  sold,  the  names 
of  each  purchaser  and  the  amount  for  which  each  article 
sold,  and  also  an  itemized  statement  of  the  necessary  rea- 
sonable expenses  incurred  in  taking,  keeping  and  selling 
said  property,  and  shall  deliver  the  same  to  the  mortgagor, 
or  some  one  of  them,  in  person  or  by  mail,  and  if  he  fails  so 
to  do  within  ten  days  after  said  sale,  the  owner  of  said  prop- 
erty may  sue  for  and  recover  one-third  of  the  value  of  the 
property  so  sold  from  the  mortgagee  or  person  making  said 
sale  as  assignee  or  said  mortgagee  :  Provided^  that  nothing 
in  this  act  shall  apply  to  the  sale  of  furniture  by  regular 
deale)*s  on  the  so-called  installment  plan." 

The  purpose  of  the  statute  is  to  secure  to  the  mortgagor 
whose  property  has  been  sold  under  a  chattel  mortgage, 
full  information  of  the  amount  each  article  brought  and  the 
items  of  expense  attending  such  sale.  Eobley  v.  Cul  well,  69 
111.  App.  272. 

It  is  undisputed  by  the  evidence  that  the  appellee  received 
all  the  information  concerning  the  sale  in  question  that  he 
was  entitled  to  under  the  requirements  of  the  statute;  there- 
fore the  learned  judge  who  tried  this  case  erred  in  finding 
otherwise,  and  his  finding  is  not  supported  by  the  evidence 
and  the  law  applicable  thereto. 

That  being  the  case,  it  is  unnecessary  for  us  to  consider 
the  other  errors  assigned.  For  the  error  indicated,  the 
judgment  will  be  reversed. 

Finding  of  facts>  to  be  incorporated  in  the  record : 
This  court  finds  as  a  part  of  the  judgment  that  the  appel- 
lant did  not  fail  to  furnish  to  the  appellee  the  information 
concerning  the  sale  of  the  personal  property  in  question  as 
charged  in  the  declaration. 
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City  of  Chicago  t.  Clara  Merwin,  a  Minor^  by  Her  Next 

Friend. 

1.  Appellate  Court  Practick— Du^y  to  Set  Aside  Verdicts  Which 
Are  the  Result  of  Passion  and  Pr^udice,— It  is  the  duty  of  the  Appel- 
late Court  to  set  iiside  verdicts  which  clearly  appear  to  be  the  result  of 
passion  or  prejudice. 

Trespass  on  the  Case,  for  personal  Injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term 
1901.  Opinion  filed  December  80,  1902.  Remittitur  filed  and  cause 
affirmed,  January  5, 1903. 

John  E.  Owens  and  Sigmund  Zeisleb,  attorneys  for 
appellant. 

Dkvine  &  O'CoNNELL,  attomeys  for  appellee;  C.  L. 
Mahony,  of  counsel. 

Mr.  PRKsiDiNa  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  to  recover  loss  sustained  by  reason  of 
personal  injury  brought  about,  as  was  contended,  by  the 
negligence  of  the  city. 

It  appeared  upon  the  trial  that  the  plaintiff,  then  a  girl 
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five  years  of  age,  stepped  through  a  defective  sidewalk  and 
sustained  a  fracture  of  the  thigh  bone.  She  was  imme- 
diately taken  to  a  hospital,  where  she  was  attended  to,  her 
limb  being  put  in  a  plaster  cast.  Shortly  thereafter  she 
was  taken  to  her  home,  laid  in  bed,  and  had  a  weight  fixed 
to  her  limb.  She  was  in  bed  nine  weeks.  As  a  result  of 
the  injury,  and  largely,  it  would  seem,  of  unskillful  or  neg- 
ligent treatment  following  upon  the  same,  her  left  leg  is 
shorter  than  the  right  and  she  will  always  be  lame. 

She  obtained  upon  the  trial  a  verdict  and  judgment  for 
$15,000,  from  which  this  appeal  is  prosecuted.  It  is  urged 
by  appellant  that  the  magnitude  of  the  verdict  indicates 
such  passion  and  prejudice  on  the  part  of  the  jury  that  the 
judgment  should  be  set  aside  and  the  cause  remanded  for 
a  new  trial,  and  that  the  court  should  not  aJBSrm  upon  a 
remittitur.  Counsel  for  appellee  indicate  that  they  are 
willing  the  court  should  order  an  aflBrmance  upon  a  remit- 
titur, such  as  the  court  deems  proper  to  be  made.  The 
duty  once  exercised  by  the  Supreme  Court,  of  setting  aside 
verdicts  which  clearly  appear  to  be  the  result  of  passion  or 
prejudice,  has  been  cast  upon  the  Appellate  Court.  This 
duty  we  are  required  to  exercise  in  accordance  with  rules 
and  practice  established  by  a  long  line  of  authorities,  among 
which  are :  Chicago,  B.  &.  Q.  R.  R.  Co.  v.  Avery,  10  111.  App. 
210;  Chicago  &  N.  W.  R.  R.  Co.  v.  Cummings,  20  111.  App. 
333;  North  Chicago  Street  Ry.  Co.  v.  Wiswell,  68  111.  App. 
443;  Chicago,  Anderson  Press  Brick  Co.  v.  Sobkowiak,  34  111. 
App.  312;  Village  of  Evanston  v.  Fitzgerald,  37  111.  App.  86; 
Stearns  v.  Reidy,  33  111.  App.  246;  City  of  Joliet  v.  Mac- 
Craney,  49  111.  App.  381;  Grossman  v.  Cosgrove,  75  111.  App. 
385;  Gibson  y.  Glizozinski,  76  III.  App.  400;  North  Chicago 
Street  Ry.  Co.  v.  Brown,  76  III.  App.  654;  North  Chicago 
St.  Ry.  Co.  V.  Hoflfart,  82  III.  App.  539;  Chicago,  B.  &  Q.  R. 
R.  Co.  V.  Hazzard,  26  III.  373;  Chicago  and  Rock  Island  Ry. 
Co.  V.  McKean,  40  111.  218;  Peoria  Bridge  Association  v. 
Loomis,  20  III.  236;  III.  Cent.  Ry.  Co.  v.  Welch,  52  111.  183; 
Toledo,  AV abash  &  Western  Ry.  Co.  v.  Fredericks,  7 1  111.  294; 
111.  Cent.  Ry.  Co.  v.  Ebert,  74  111.  399;  Northern  Packet  v. 


170  Appellate  Coukts  of  Illinois. 

Vol.  105.]  Spoiek  Denni  Hiasatel  v.  Hoffman. 

Binninger,  70  111.  571;  C.  R.  L  &  Pac.  Ry.  Co.  v.  McKittrick, 
78  111.  619;  Chicago  West'Di vision  Ry.  Co.  v.  Hughes,  87  111. 
94;  Chicago  &  Alton  Ry.  Co.  v.  Murray,  71  111.  601;  City  of 
Chicago  V.  Herz,  87  111.  541;  Loewenthal  v.  Strong,  90  111.  74. 
•The  verdict  in  this  case  was  for  very  much  more  than  the 
evidence  warranted.  We  believe  it  was  the  result  of  a  feel- 
ing that  it  was  necessary  to  punish  the  city  for  its  negli- 
gence in  permitting  the  sidewalk  at  which  the  plaintiff  was 
injured  to  be  in  the  condition  it  was,  and  that  the  jury  did 
not  arrive  at  its  conclusion  from  a  calm  consideration  of 
the  amount  that  should  be  awarded  as  compensation  for  the 
injury  received.  If  the  plaintiff  shall  within  ten  days  remit 
from  the  judgment  the  sum  of  $7,500,  the  judgment  will, 
less  the  remittitur,  be  affirmed  as  of  its  date,  otherwise  the 
judgment  will  be  reversed  and  the  cause  remanded. 
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Spolek  Denni  Hiasatel  v.  Aloisie  Hoffman. 

1.  'pRxcmcE— Objections  Not  Made  in  Motion  for  New  Trial,  Waived. 
— An  objection  to  a  ruling  of  the  trial  court  not  made  in  a  motion  for  a 
new  trial  is  deemed  to  have  been  waived. 

2.'  Words  and  Phrases— LifteZ  Defined.— A  libel  under  our  statute 
comprehends  a  mali<'ious  defamation  expressed  by  printing  or  the  like, 
tending  to  impeach  the  honesty,  integrity,  virtue  or  reputation  of  one 
living,  and  thereby  exposing  him  or  her  to  public  hatred,  contempt,  ridi- 
cule or  financial  injury. 

8.  Exemplary  Damages— /n  Li6eZ.— Proof  that  defendant  acted 
without  malice,  and  merely  repeated  or  reported  what  he  heard  from 
others,  mi.;;htbe  competent  as  mitigating  damages,  but  not  as  barring 
the  right  of  tlie  plaintiff  to  recover  exemplary  damages.  Where  the 
falseness  of  the  libel  is  proved,  as  a  general  rule,  it  is  sufficient  to  war- 
rant the  jury  in  giving  exemplary  damaa:es. 

4.  ShKVDKR— Repetition  of  Offense  May  he  Shotrti  in  Aggravation 
of  Damages.—  In  an  action  of  slander,  the  plaintiff  may  prove  a  reiwti- 
tion  of  the  slander  even  after  the  commencement  of  the  suit  in  aggra- 
vation of  damages. 

Trespass  oii  the  Case,  for  libel.  Appeal  from  the  Superior  Coiirt 
of  Cook  County;  the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  December  30,  1902. 
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Statement. — Appellant  is  a  corporation  publishing  a 
newspaper  printed  in  the  Bohemian  language  in  Chicago. 
In  May,  1899,  appellee  was  living  separate  and  apart  from 
her  husband,  having  applied  for  a  divorce.  The  27th  of 
that  month  an  article  appeared  in  appellant's  paper  which, 
after  giving  what  purports  to  be  a  story  of  the  courtship 
and  marriage  experiences  of  appellee,  couched  in  language 
which  is  not  particularly  complimentary  to  her,  and  might 
be  deemed  in  some  respects  defamatory,  continues  as  fol- 
lows :  "  From  that  time  on  it  appears  his  wife  (meaning 
appellee)  slighted  him,  and  sought  elsewhere  a  substitute, 
although  she  had  a  little  girl  now  six  years  old.  She  fre- 
quently absented  herself  from  her  home.  *  *  *  They 
no  more  than  moved  to  their  new  residence  when  Mrs. 
Hoffman  began  to  throw  up  to  him  that  she  did  not  need 
him  any  more.  She  herself  would  go  out  nights  after  nine 
o'clock.  *  *  *  A  peculiar  circumstance,  however,  served 
him  (the  husband)  well.  On  the  30th  of  September,  last 
year,  he  was  alone  at  home  with  his  little  child,  lying  on 
his  bed.  He  was  dreaming.  In  that  interval  he  saw  his 
wife,  who  did  not  know  of  his  presence  at  home,  begin  to 
make  love  with  their  neighboring  saloon-keeper.  Angelic. 
He  quickly  jumped  up,  but  the  seducer  ran  away.  On  that 
day  he  left  the  house  and  returned  on  the  3d  of  October, 
when  she  drove  him  out,  saying  that  she  had  no  more  use 
for  him."  The  remainder  of  the  article  is  not  now  espe- 
cially material,  and  need  not  be  quoted. 

It  is  charged  in  the  declaration  that  by  the  statement 
that  appellee  slighted  her  husband  '^  and  sought  elsewhere 
a  substitute  "  it  was  meant  and  intended  to  charge  appellee 
with  the  crime  of  adultery  and  with  having  sexual  inter- 
course with  a  man  or  men  other  than  her  lawful  husband; 
and  that  the  statement  that  appellee's  husband  saw  his  wife 
••  begin  to  make  love  with  their  neighboring  saloon-keeper 
Angelic,"  and  that  when  the  husband  jumped  up  "the 
seducer  ran  away,"  was  made  "  meaning  and  intending 
thereby  to  charge  the  plaintiff  with  having  had  unlawful 
sexual  intercourse  with  said  Angelic,  and    meaning  and 
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intending  to  charge  thereby  that  this  plaintiff  and  the  said 
Angelic  were  interrupted  in  the  commission  of  the  offense  - 
of  adultery.  » 

Special  pleas  were  filed  by  appellant  in  which  the  issues 
sought  to  be  raised  were,  as  stated  by  appellant^s  counsel, 
^'  first,  that  the  language  of  the  publication  was  not  intended 
to  and  did  not  convey  to  the  readers  of  the  article  the 
meaning  alleged  and  attributed  to  it  in  the  declaration; 
second,  that  the  publication  was  a  fair  bona  fide  comment 
in  a  newspaper  upon  the  conduct  of  the  plaintiff  in  her 
public  capacity;  third,  that  the  facts  set  out  in  the  article 
were  true." 

The  jury  found  a  verdict  in  favor  of  appellee,  awarding 
damages  in  the  sum  of  $1,800.  Judgment  was  entered 
accordingly. 

Fanning  &  Herducka,  attorneys  for  appellant. 

Malley  &  Sims,  attorneys  for  appellee;  V.  A.  Geringkk, 
of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  a^^tion  on  the  case  for  libel.  At  the  close  of 
all  the  evidence,  appellant  requested  the  trial  court  to 
instruct  the  jury  to  find  a  verdict  of  not  guilty.  It  is  urged 
that  the  article  complained  of  does  not,  either  in  terms  or 
by  fair  inference,  charge  appellee  with  committing  adultery, 
and  that  therefore  the  trial  court  erred  in  refusing  to  so 
instruct.  It  appears,  however,  as  suggested  by  appellee's 
attorneys,  that  this  objection  was  not  made  upon  the  motion 
for  a  new  trial.  It  must  be  deemed,  therefore,  to  have  been 
waived.  111.  Cent.  R.  R.  Co.  v.  Johnson,  191  111.  594,  and 
cases  there  cited.  Moreover,  neither  in  the  motion  for  a 
new  trial  nor  in  the  assignment  of  errors  is  it  suggested 
that  the  verdict  is  contrary  to  the  evidence.  But  whatever 
may  be  said  as  to  the  meaning  to  be  ascribed  to  the  state- 
ment that  appellee  *'  sought  elsewhere  a  substitute  "  for  her 
husband,  the  further  statement  that  her  husband  saw  her 
**  begin  to  make  love"  with  another  man  who  is  called  "the 
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seducer,"  amply  justifies  the  finding  of  the  jury  that  the 
language  meant  and  was  intended  to  charge  appellee  with 
the  intention,  at  least,  to  have  unlawful  intercourse;  and  it 
is  open  to  the  further  imputation  also  that  she  was  inter- 
rupted in  the  commission  of  the  act  with  "the  seducer." 
A  libel  under  our  statute  comprehends  a  malicious  defama- 
tion expressed  by  printing  or  the  like,  tending  to  impeach 
the  honesty,  integrity,  virtue  or  reputation  of  one  living 
and  thereby  exposing  him  or  her  to  public  hatred,  contempt, 
ridicule  or  financial  injury.  (R.  S.,  Chap.  38,  Sec.  177.) 
That  the  publication  complained  of  comes  within  the  stat- 
utory definition,  can  not,  in  our  opinion,  be  reasonably  open 
to  question.  The  statements  are  made  directly  as  of  facts 
vouched  for  by  appellant's  newspaper  upon  its  own  respon- 
sibility. It  appears  also,  from  the  evidence  introduced  by 
appellant,  to  have  been  made  recklessly  upon  the  mere 
statement  of  appellee's  husband,  from  whom  she  was  seek- 
ing and  from  whom  she  afterward  obtained  a  divorce,  with- 
out investigation  as  to  the  truth  of  the  statements. 

Appellant  was  allowed  to  show  that  the  reporter  who 
wrote  the  article  procured  the  alleged  information  from  the 
husband,  who  was,  or  just  before  had  been,  under  arrest  at 
appellee's  instance.  It  is  complained,  however,  that  appel- 
lant was  not  allowed  to  introduce  the  conversation  in  detail. 
Objection  to  such  evidence  was  sustained,  and  we  think 
properly.  The  article  published  purports  to  state  facts 
indorsed  as  such  by  the  paper,  not  mere  charges  made  by 
the  husband.  It  was  proper  to  permit  appellant  to  show 
in  mitigation  of  damages  that  the  statements  made  were 
received  from  the  husband,  but  the  details  of  the  conversa- 
tion were  immaterial  and  entirely  incompetent. 

It  is  objected  that  the  court  erred  in  refusing  two  of 
appellant's  offered  instructions  which  told  the  jury  in  sub- 
stance that  appellant  was  not  liable  unless  it  published  the 
words  complained  of  maliciously;  that  if  the  publisher 
believed  the  words  to  be  true,  though  they  were  untrue,  no 
recovery  could  be  had.  "  Proof  that  defendant  acted  with- 
out malicej  and  merely  repeated  or  reported  what  he  had 
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heard  from  others,  might  be  competent  as  mitigating  the 
damages,  but  not  as  barring  the  right  of  the  plaintiff  to 
recover  exemplary  damages.  I  n  Bergmann  v.  Jonee,  94  N.  Y. 
51,  it  was  said :  '  Where  the  falseness  of  the  libel  is  proved, 
as  a  general  rule,  it  is  suflBcient  to  warrant  the  jury  in  giv- 
ing exemplary  damages.'"  Hintz  v.  Graupner,  138  111. 
158-167.     The  instructions  were  properly  refused. 

It  is  urged  that  it  was  error  to  admit  in  evidence  an  arti-. 
cle  published  in  appellant's  newspaper  about  two  months 
later  than  that  involved  in  this  controversy,  stating  that 
this  suit  had  been  commenced,  that  appellee  alleged  the 
statements  of  the  former  article  to  be  untrue,  and  that  in 
order  to  "  mend  her  biattered  reputation  she  asks  for  a 
plaster  in  the  form  of  $10,000."  We  think  the  evidence 
was  properly  submitted  for  consideration  by  the  jury.  It 
called  special  attention  to  the  former  article,  which  it  is 
said  "  she  alleges  "  is  untrue,  states  that  her  reputation  is 
"  battered,"  and  that  she  is  seeking  a  "  plaster  "  to  mend  it. 
In  an  action  of  slander  the  plaintiff  may  prove  a  repetition 
of  the  slander  even  after  the  commencement  of  the  suit,  in 
agir^avation  of  damages.  Hintz  v.  Graupner,  supra,  p. 
165.  It  is  true  also  as  to  similar  statements  after  suit 
commenced,  that  they  may  tend  to  show  the  intent  of  the 
first  statement.  Hinkle  v.  Davenport,  38  la.  355.  See 
also  Ransom  v.  McCurley,  140  111.  626;  Robbing  v.  Fletcher, 
101  Mass.  115. 

There  is  evidence  tending  to  show  that  before  commenc- 
ing this  suit  appellee  called  on  appellant  and  asked  for  a 
retraction.  No  attention  was  paid  to  her  request.  The 
jury  were  justified,  we  are  compelled  to  conclude,  in  find- 
ing that  the  publication  was  malicious.  And  this  even 
though  there  was  no  actual  malice  toward  appellee,  and  as 
is  said  in  Ransom  v.  McCurley,  supra^  "  there  was  no  motive 
otjier  than  that  willful  disregard  of  the  rights  of  others 
and  the  welfare  of  society,  which  is  even  more  dangerous 
and  reprehensible  than  actual  malice." 

The  amount  awarded  by  the  jury  is  not  so  extravagant 
under  the  evidence  as  to  justify  the  interference  of  this 
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court,  even  if  a  smaller  sum  would  have  been  more  satis- 
factory. It  is  a  matter  wholly  within  the  province  of  the 
jury,  and  we  find  no  evidence  that  the  conclusion  was  influ- 
enced by  passion  or  prejudice. 

Finding  no  material  error  in  the  record  the  judgment 
will  have  to  be  affirmed. 


Chicago  House  Wrecking  Go.  v.  A.  Bnrand. 

1.  Instructions— 7%at  Because  Plaintiff  Mentioned  Purpose  for 
Which  He  Bought  Materials  Defendant  Warranted  Them  for  Such  Pur- 
pose,—An  instruction  to  the  jury  that  even  though  they  found  that  the 
goods  purchased  were  the  identical  goods  selected,  and  were  in  every 
respect  equal  to  the  samples  from  which  they  had  been  purchased,  stiU 
if  they  were  not  fit  for  the  purpose  for  which  defendant  said  at  the  time 
he  ordered  them  he  intended  to  use  them,  that  in  such  case  the  plainiiff 
had  a  right  to  refuse  to  accept  them,  is  not  proper,  for  the  reason  that  it 
assumes  to  tell  the  jury  that  because  plaintiff  may  have  mentioned  that 
the  material  he  was  purchasing  was  for  a  house,  the  jury  must  under- 
stand that  the  defendant  warranted  the  material  for  such  purpose. 

Assnmpsit.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Farlin  Q.  Ball,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1901.  Reversed  and  remanded.  Opin- 
ion filed  December  80,  1902. 

O'DoNNELL  &  Brady,  attorneys  for  appellant. 

Alden,  Latham  &  Young,  attorneys  for  appellee. 

Mr.  Justice  Bubke  delivered  the  opinion  of  the  court. 

The  declaration  in  this  case  consists  of  the  common 
counts  and  also  of  a  special  count,  averring  a  special  con- 
tract by  the  terras  of  which  the  plaintiflf  bought  of  the 
defendant  a  large  quantity  of  lumber,  hardware  and  other 
building  material,  the  freight  prepaid  to  Black  well,  Okla- 
homa Territory;  that  the  plaintiff  paid  the  sum  of  $7()5  in 
advance,  but  that  the  defendant  never  shipped  the  material. 
The  case  was  tried  before  the  court  and  a  jury  and  resulted 
in  a  verdict  and  judgment  for  $926.25  in  favor  of  appellee. 
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The  appellee,  A.  Durand,  was  a  resident  of  Blackwell, 
Oklahoma  Territory.  He  first  learned  of  appellant  com- 
pany by  seeing  an  advertisement  in  some  farm  newspaper; 
he  wrote  to  the  company  stating  that  he  intended  to  build 
a  house,  and  asked  for  a  catalogue,  which  was  sent  to  him. 
Appellant  was  engaged  in  the  business  of  purchasing  entire 
stocks  of  material  from  sheriffs',  receivers',  manufacturers' 
and  trustees'  sales;  and  in  February,  1899,  the  company 
wrote  to  Durand  requesting  him  to  send  a  full  list  of  the 
materials  he  would  need  in  the  construction  of  his  house, 
promising  to  quote  him  its  lowest  prices.  Durand  took 
the  catalogue  received  -  from  appellant  to  his  contractors 
and  had  them  make  a  list  of  materials  he  would  need 
in  erecting  the  cottage.  Durand  then  sent  the  list  to 
the  Chicago  House  Wrecking  Company,  and  requested 
it  to  put  a  price  on  the  different  articles.  Appellant 
returned  to  him  a  copy  of  this  list,  with  the  prices  marked 
opposite  the  articles,  on  or  about  February  22,  1899. 
Durand  came  to  Chicago  on  the  12th  or  13th  day 
of  March,  1899,  and  went  to  appellant's  place  of  busi- 
ness at  Thirty-fifth  and  Iron  streets,  where  he  was  intro- 
duced to  Mr.  Newmann,  a  salesman  in  the  employ  of 
appellant.  Durand  had  with  him  the  said  list  of  materials 
and  prices  and  after  looking  through  appellant's  yards  and 
the  different  stores  of  materials  he  came  back  to  X ewmann 
and  said,  "  You  have  nothing  here  in  lumber  that  I  want. 
Your  lumber  is  old  stuff.  I  want  nothing  but  new  stuff  in 
the  building."  Mr.  Newmann  replied,  "  Mr.  Durand,  we 
get  all  our  stuff  from  the  lumber  yard  over  across  the  rail- 
road— the  Thomson  lumber  yard."  Durand  and  Newmann 
went  over  to  the  Thonason  lumber  yard  to  see  the  material 
and  Newmann  pointed  out  piles  of  new  lumber  material 
necessary  for  the  erection  of  the  house  except  doors  and 
windows,  which  he  said  they  did  not  keep  on  hand,  but 
which  they  had  manufactured  at  a  sash  and  door  factory. 
Durand  was  not  satisfied  with  the  flooring,  ceiling,  lap- 
siding  and  shingles  which  Newmann  at  first  pointed  out. 
Newmann  then  showed  him  a  better  grade  and  also  raised 
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the  prices  on  the  list  which  Durand  had  in  his  hand.  The 
windows  and  doors  were  also  to  be  new  and  Newraann 
said  that  they  would  be  manufactured  at  the  sash  and  door 
factory  and  he  quoted  Durand  prices  from  the  catalogue 
which  the  latter  had  with  him.  The  next  day,  Tuesday, 
March  14th,.  Durand,  for  the  material  they  had  talked 
about  the  day  before,  agreed  to  pay  the  price  of  $765,  which 
Durand  then  paid  to  the  Chicago  House  Wrecking  Com- 
pany. 

Through  various  delays,  the  causes  of  which  are  not 
very  clearly  shown,  it  was  not  until  the  fore  part  of  May 
that  two  cars  containing  a  lot  of  building  material  assigned 
to  Durand  were  pulled  onto  a  switch-track  at  Blackwell, 
Oklahoma  Territory.  Durand  was  notified  and  went  to 
the  station  with  teams  to  haul  the  material  away  but  found 
that  $192  for  freight  was  due  on  the  shipment  and  that 
he  could  not  take  it  away  unless  the  same  was  paid.  The 
material  as  loaded  on  the  two  cars  was  in  plain  view. 
Durand  describes  it  as  follows :  "  The  lumber  was  all 
mixed  up.  The  scantling  was  full  of  nails  and  burnt  ends 
of  boards  and  dirt.  Some  doors  had  had  glass  in  but  the 
glass  was  broken  out.  The  lime  barrels  were  all  busted 
and  scattered  over  the  cars,  and  so  were  the  nails.  The 
locks  were  all  mixed  up."  Durand  declined  to  pay  the 
freight.  On  May  1,  1899,  he  received  from  appellant  the 
following  telegram:  *'The  freight  is  paid."  On  May  3, 
1899,  Durand  received  telegram  from  appellant :  "  We  will 
pay  freight."  However,  appellant  did  not  pay  the  freight 
until  some  time  in  July,  and  so  Durand  could  not  have 
gotten  the  material  even  if  he  had  been  willing  to  ac- 
cept it.  In  July,  1899,  the  cars  were  unloaded  by  the 
railroad  company.  Several  witnesses  on  behalf  of  Durand 
testified  that  the  material  was  defective,  of  a  very  low 
grade,  and  unfit  for  use  in  building  a  house.  They  sub- 
stantially agreed  with  the  statements  of  Durand.  The 
defense  does  not  deny  that  the  material  shipped  was  of  the 
kind,  grade  and  condition  described  by  plaintiff's  witnesses, 
nor  does  it  deny  that  the  freight  had   not  been  paid  as 
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provided  in  the  contract  of  purchase  and  that  the  same 
was  not  paid  until  about  three  months  after  the  material 
was  shipped.  But  appellant  introduced  much  evidence  to 
show  that  the  material  shipped  consisted  of  the  identical 
articles  selected  by  Durand.  Durand  denies  that  any 
material  was  ever  pointed  out  to  him  as  being  his,  or  even 
that  any  particular  piles  were  pointed  out  as  being  the  ones 
from  which  his  material  would  be  selected. 

The  conflict  of  evidence  in  this  case  is  so  great  that  the 
instructions  of  law  must  be  found  to  be  correct,  otherwise 
the  judgment  can  not  stand.  The  following  instruction  of 
law  marked  "  Fifth,"  was  read  to  the  jury  : 

"  Fifth.  The  court  instructs  the  jury  that  where  chattels 
are  to  be  made  or  supplied  to  the  order  of  the  purchaser, 
there  is  an  implied  warranty  that  they  are  fit  for  the  espe- 
cial purpose  intended  by  the  buyer,  if  that  purpose  be  com- 
municated to  the  vendor  when  the  order  is  given;  and  in 
this  case,  if  you  believe  from  the  evidence  that  the  plaintiff 
ordered  certain  goods  and  chattels  from  the  defendant  with 
which  to  build  a  house,  and  that  the  plaintiff  told  the 
defendant  at  the  time  he  ordered  said  goods  the  purpose 
for  which  he  intended  to  use  the  same,  and  that  at  the  time 
said  order  was  given  the  said  goods  and  chattels  had  not 
been  made  or  separated  from  the  bulk  or  set  apart  to  the 
plaintiff,  and  if  you  further  find  from  the  evidence  that 
the  goods  and  chattels  which  the  defendant  shipped  to  the 
plaintiff  were  not  fit  for  the  purposes  intended  by  the  plaint- 
iff, then  the  court  instructs  you  that  the  plaintiff  had  a 
right  to  refuse  to  accept  said  goods  and  chattels." 

Counsel  for  appellee  in  stating  appellee's  theory  of  the 
case  say  that  no  specific  chattels  were  agreed  upon  or  sold 
to  api^ellee,  but  that  the  material  he  was  to  get  was  to  cor- 
respond in  kind,  description  and  fitness  to  the  samples  that 
had  been  shown  to  him;  and  yet  counsel  insists,  notwith- 
standing this,  that  because  appellee  made  the  statement 
that  this  material  was  to  be  used  in  the  erection  of  a  cottage 
that  therefore  the  material  to  comply  with  the  contract 
must  be  fit  for  the  erection  of  a  cottage.  We  can  not  sub- 
scribe to  such  a  proposition  without  qualifications.  It  may 
\vell  be  said  that  appellee  was  not  a  competent  person  to 
select  a  sample  for  building  materials  which  should  be  fit 
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for  the  erection  of  a  house.  Under  plaintiff's  evidence  and 
counsel's  theory  of  the  case  appellee  ought  not  to  recover 
unless  the  evidence  shows  that  he  did  not  receive  the  mate- 
rials which  corresponded  in  kind,  description,  and  fitness 
to  the  samples  that  had  been  shown  him.  From  plaintiff's 
evidence  it  appears  that  he  had  no  idea  that  an  express 
warranty  had  been  given  him;  and  in  fact  the  skilled  plead- 
ers who  drew  the  declaration  in  this  case  had  no  thought 
of  declaring  upon  an  express  warranty  for  they  have  failed 
so  to  do.  This  judgment  of  $926.25  can  not  be  sustained 
if  recovered  under  any  one  of  the  common  counts.  If  recov- 
ered for  money  had  and  received,  there  is  no  evidence  on 
which  to  base  so  large  an  amount. 

So  that  if  the  judgment  can  be  sustained  it  must  be 
under  the  special  count.  But  this  count  is  only  to  recover 
the  purchase  price  of  a  large  quantity  of  building  material 
for  which  appellee  bargained  and  paid  in  advance  but  which 
appellant  failed  to  deliver;  and  also  damages  for  breach  of 
the  contract.  It  certainly  can  not  be  said  that  there  is 
anything  in  this  count  which,  under  any  state  of  the  evi- 
dence, would  justify  a  verdict  and  judgment  in  any  amount 
because  of  a  failure  in  express  warranty,  for  the  count  is 
not  framed  upon  a  theory  which  will  allow  a  recovery 
under  an  express  warranty. 

Now,  in  view  of  the  state  of  the  pleadings  what  relevancy 
to  the  case  had  the  fifth  instruction  ?  By  reading  the  fifth 
instruction  to  the  jury  the  court  said  to  them  that  even 
though  they  found  that  the  goods  purchased  were  the 
identical  goods  selected  and  were  in  every  respect  equal  to 
the  samples  from  which  they  had  been  purchased,  still  if 
they  were  not  fit  for  the  purpose  for  which  defendant  said 
at  the  time  he  ordered  them  he  intended  to  use  them,  that 
in  such  case  the  plaintiff  had  a  right  to  refuse  to  accept 
them.  The  instruction  is  not  proper  under  the  evidence  of 
the  case,  and  is  erroneous  for  the  further  reason,  that  it 
assumes  to  tell  the  jury,  that,  because  appellee  may  have 
mentioned  that  the  material  he  was  purchasing  was  for  a 
house,  the  jury  must  understand  that  the  appellant  war- 
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ranted  the  material  for  such  purpose.  This  instruction 
should  not  have  been  given.  Besides  the  objections  to  it 
already  stated  it  tfended  to  divert  the  minds  of  the  jury 
from  the  issues  made  by  the  pleadings  and  by  the  evidence. 
As  the  judgment  must  be  reversed  and  the  case  retried,  we 
refrain  from  expressing  an  opinion  on  the  evidence  or  any 
part  thereof.  Judgment  of  the  Superior  Court  is  reversed 
and  the  cause  remanded. 


Josef  Kozacek  v.  Ottilie  Kozacek. 

1.  Equity  FRkcmcK—Chancellor  May  Submit  Questiona  of  Fact  to 
a  Jury,— ll  is  within  the  discretion  of  the  chancellor  to  submit  to  a 
jury  questions  of  fact,  but  such  submission  does  not  deprive  the  parties 
of  the  judgment  of  the  chanceUor;  he  may  accept  or  reject  the  advice 
of  the  jury. 

DiTorce.— Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Arthur  H.  Chetlain,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court,  at  the  October  term,  1901.  Affirmed.  Opinion  filed  Decem- 
ber 30,  1902. 

KoHouT  &  Jandus,  attorneys  for  appellant. 

Frederick  S.  McClory,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  adjudging  appellee 
entitled  to  separate  maintenance.  Appellant  filed  a  bill 
for  divorce  from  appellee,  his  wife,  upon  the  alleged 
ground  of  desertion.  Thereupon  the  wife  filed  an  answer 
denying  the  charges  in  the  bill,  and  filed  also  her  cross-bill 
alleging  cruelty,  and  that  when  pregnant  she  had  been 
driven  in  the  night  by  appellant  from  his  home,  and  had 
since  been  living  separate  and  apart  from  her  husband  with- 
out her  fault,  compelled  as  best  she  could  to  earn  a  living 
for  herself  and  her  children. 

Issues  were  formulated  and  submitted  to  a  jury,  which 
found  appellee  not  guilty  of  desertion   as  charged  in  the 
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original  bill,  and  found  also  that  at  the  time  of  filing  her 
cross- bill,  appellee  was  living  separate  and  apart  from  her 
said  husband  without  her  fault  as  in  said  cross-bill  charged. 
The  decree  was  entered  accordingly. 

We  are  urged  to  set  aside  this  decree  on  the  alleged 
ground  that  it  is  based  upon  a  verdict  contrary  to  the  evi- 
dence; that  the  great  weight  of  evidence  proves  appellee 
guilty  of  desertion.  No  errors  are  pointed  out  in  the 
admission  or  rejection  of  evidence,  and  while  the  testimony 
is  conflicting,  there  is  evidence  fully  warranting  the  con- 
clusion which  the  jury  reached.  No  ground  exists,  so  far  as 
we  can  discover,  for^  interference  by  this  court  with  the 
finding  of  facts,  approved  as  it  was  by  the  court  which  saw 
the  witnesses  and  heard  the  testimony.  Upon  the  issues 
raised  by  the  cross-bill,  the  jury  expressly  found  that 
appellee  was  living  separate  and  apart  from  her  husband 
without  her  fault. 

It  is  said  that  as  the  statute  makes  no  provision  for  a 
jury  trial  in  suits  for  separate  maintenance  it  was  error  to 
submit  to  them  the  issues  upon  the  cross-bill.  It  was  within 
the  discretion  of  the  chancellor  to  submit  to  a  jury  ques- 
tions of  fact.  Such  submission  does  not  deprive  the  par- 
ties of  the  judgment  of  the  chancellor.  He  may  accept  or 
reject  the  advice  of  the  jury.  In  this  case  he  accepted  it 
and  we  find  no  reason  in  the  evidence  to  question  the  pro- 
priety of  his  action.  It  was  charged  in  the  cross-bill  that 
appellant  had  been  convicted  in  the  Criminal  Court  of  hav- 
ing unlawfully  and  without  good  cause  abandoned  and 
neglected  and  refused  to  maintain  and  provide  for  his  wife 
and  child,  and  the  conviction  is  admitted  in  appellant's 
answer.  Two  courts  and  juries  appear,  therefore,  to  have 
passed  upon  issues  here  involved,  in  both  cases  adversely  to 
appellant.  These  matters  may  properly  be  deemed  settled 
so  far  as  this  court  is  concerned. 

It  does  not  appear  that  the  decree  formally  disposes  of 
the  original  bill,  but  it  finds  that  the  allegations  in  said 
bill  are  not  true,  and  denies  appellant  the  relief  which  he 
by  said  bill  sought.   This  sufticiently  disposes  of  it,  although 
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the  wording  of  the  decree  might  have  been  more  explicit. 
It  is,  however,  final,  so  far  as  the  original  bill  is  concerned. 

The  decree  provides  for  payment  by  appellant  of  $5 
a  week  to  appellee  until  the  further  order  of  the  court. 
This  was  within  the  power  of  the  chancellor,  and  for  auglit 
that  appears  it  is  a  proper  exercise  of  his  discretion  to  still 
retain  control  of  the  cause. 

.The  decree  of  the  Superior  Court  will  be  affirmed. 


William  8.  Bush  y.  Garah  M.  Floods  formerly  Garah 

M.  Bush. 

1.  Words  and  Phrases— -4 Zimony.  Defined. — Alimony  is  an  aUow- 
ance  to  a  wife  by  order  of  court  on  account  of  her,  without  her'  fault, 
living  separate  and  apart  from  her  husband. 

2.  Alimony— Order  to  Pay  for  Support  of  Child  is  Not,— An  order 
to  pay  for  the  support  of  children  is  not  an  award  of  alimony. 

3.  Bankruptcy— Order  upon  a  Father  to  Support  His  Child  of 
Tender  Years.— An  order  upon  a  father  to  support  his  female  child  of 
tender  years  can  not  be  discharged  under  bankruptcy  proceedings. 

4.  Same— Order  to  Reimburse  a  Stranger  for  Past  Support  of  Child 
is  Discharged  by.— The  obligation  of  a  man  to  recompense  his  former 
wife  for  expenditures  made  after  she  had  remarried,  for  the  benefit  of 
their  child,  is  like  that  of  his  obligation  to  recompense  any  other  per- 
son, who  had  contributed  to  the  support  of  his  minor  child.  It  is  but 
a  civil  debt  and  is  discharged  by  the  father^s  discharge  in  bankruptcy 
proceedings. 

Contempt  of  Conrt.- Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1901.  Heversed. 
Opinion  filed  December  30,  1902. 

Charles  A.  Butler,  attorney  for  appellant. 

John  J.  Coburn  and  George  A.  Meach,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 
From  the  intelligent  and  orderly  brief  of  appellee  we 
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gather  that  May  14,  1900,  appellee  filed  a  petition  showing 
that  some  years  previous  she  had  been  divorced  from  appel- 
lant; that  by  arrangement  between  the  parties  a  decree  was 
therein  entered  giving  to  her  a  fixed  sum,  namely,  three 
hundred  dollars  as  alimony,  and  fifty  dollars  for  her  solic- 
itors. 

In  said  petition  she  set  forth  that  the  alimony  and  solic- 
itor's fees  so  agreed  upon  had  never  been  paid  to  her;  that 
since  the  divorce  she  has  supported  her  minor  child  with- 
out aid  from  appellant  and  she  asked  that  he  be  ordered  to 
pay  her  five  dollars  a  week  for  her  past  support  of  the 
child,  and  also  five  dollars  per  week  for  the  future. 

In  said  petition  she  sets  forth  that  since  her  divorce  she 
bad  married  again  and  that  her  then  husband  received  an 
income  not  exceeding  ten  dollars  per  week.  To  this  peti- 
tion appellant  replied  admitting  the  agreement  to  pay 
three  hundred  dollars  alimony  and  fifty  dollars  attorney's 
fees,  and  asserting  that  he  had  paid  the  same,  and  denied 
that  appellee  had.  since  the  divorce,  the  care  and  custody 
of  their  child,  iand  asserted  that  the  child  resided  with  and 
was  clothed  and  educated  by  him  for  a  long  time  after  the 
divorce. 

On  the  11th  day  of  July,  1900,  a  decree  was  entered  in 
pursuance  of  said  petition,  among  other  things,  as  follows : 

"  It  is  ordered,  adjudged  and  decreed,  that  the  said 
defendant,  William  S.  Rush,  pay  to  the  complainant,  Garah 
M.  Flood,  formerly  Garah  M.  Rush,  on  account  of  the  past 
support  of  their  child  for  two  3^ears'  board  at  convent,  the 
sura  of  three  hundred  dollars;  on  account  of  board  while  at 
home  and  beins:  supported  by  complainant,  the  sum  of  one 
hundred  and  fifty  dollars;  for  clothes  for  three  years  and 
more,  and  extras  at  convent,  etc.,  the  sum  of  two  hundred 
and  fifty  dollars,  amounting  in  all  to  the  sum  of  seven  hun- 
dred dollars. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
defendant  pay  to  the  said  complainant  the  sum  of  four  dol- 
lars per  week  for  the  present  and  future  support  of  said 
child  until  the  further  order  of  this  court,  the  first  pay- 
raent  thereon  to  be  made  on  Monday,  July  16,  A.  D.  1900, 
and  the  subsequent  payments  lo  be  made  on  each  Monday 
thereafter." 
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Thereafter,  on  the  23d  day  of  July,  1901,  appellee  filed 
an  affidavit  and  applicatton  setting  forth  that  appellant  had 
not  paid  her  the  sum  of  $700  for  the  support  of  their  ohild, 
Garah  M.  Kush,  nor  any  portion  of  the  same;  that  he  has 
ample  means  with  which  to  pay  such  sum  and  therefore  she 
prayed  that  a  rule  might  be  entered  against  him  to  show 
cause  why  he  should  not  be  attached  for  contempt  of  court 
for  his  neglect  and  refusal  to  pay  the  amount  of  said  decree, 
to  which  rule  appellant  answered,  setting  forth  many 
details  of  his  financial  condition,  insisting  that  he  had  no 
means,  was  entirely  unable  to  pay  any  portion  of  said 
decree,  was  indebted  to  his  employers  and  others  for 
expenses  necessarily  by  him  incurred  in  support  of  himself 
and  his  family,  he  having  married  since  the  divorce  from 
appellee,  and  setting  forth  also  that  August  18,  1900,  he 
filed  a  petition  in  bankruptcy  in  the  United  States  Court, 
scheduling,  among  other  things,  the  indebtedness  to  appel- 
lee of  $700  by  virtue  of  said  decree,  and  that  on  October 
22,  1900,  he  was  discharged  by  the  bankrupt  court  from  all 
his  debts  scheduled. 

The  court,  after  hearing  evidence,  found  that  no  suiBcient 
cause  had  been  shown  by  the  respondent  why  the  decree 
of  the  court  ordering  him  to  pay  $700  to  appellee  should 
not  be  complied  with  by  appellant,  or  at  least  in  part,  and 
finding  appellant  able,  and  that  he  had  means  wherewith  to 
pay  a  part  of  the  said  decree,  and  that  he  willfully  refuses 
to  obey  the  order  embodied  in  the  decree  of  the  court,  and 
that  from  the  evidence  oflFered  it  appears  that  he  is  able  to 
pay  at  least  $50  of  the  amount  of  said  decree.  Whereupon 
the  order  proceeds : 

"  It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  respondent,  William  S.  Rush,  be,  and  is 
hereby,  declared  guilty  of  contempt  of  this  court  for  his 
willful  refusal  to  comply  with  the  decree  of  this  court 
entered  of  record  July  11,  1900." 

'*  It  is  further  ordered,  adjudged  and  decreed  that  the 
said  respondent,  William  S.  Rush,  pay  unto  the  said  com- 
plainant, instanter,  the  sum  of  fifty  dollars  for  and  on 
account  of  the  said  decree  of  July  il,  1900;  and  the  said 
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respondent,  William  S.  Rush,  having  defaulted  in  the  pjiy 
ment  of  the  said  fifty  dollars  to  said  complainant,  so  ordered 
to  be  paid  by  him.  it  is  further  ordered  that  the  said  respond- 
ent, William  S.  Rush,  be  committed  to  the  county  jail  of 
Cook  county,  Illinois,  there  to  remain  until  he  pays  the 
said  sum  of  fifty  dollars  to  the  said  complainant,  or  until 
released  by  due  process  of  law,  but  not  to  exceed  the  period 
of  six  months;  and  that  a  mittimus  issue  forthwith,  directed 
to  the  sheriflF  of  Cook  county,  Illinois." 

To  which  order  the  respondent  excepted,  and  from  which 
order  this  appeal  is  prosecuted  by  appellant. 

Appellee  calls  our  attention  to  a  number  of  decisions  hold- 
ing that  a  decree  for  alimony  is  not  an  indebtedness  from 
which  a  party  may  be  discharged  in  bankruptcy.  The  courts 
thus  holding  proceed  upon  the  theory  that  alimony  rests 
not  so  much  upon  a  contract  entered  into  by  the  husband 
as  upon  a  duty  resting  upon  him  as  a  result  of  the  marital 
relation. 

Alimony  is  an  allowance  to  a  wife  by  order  of  court  on 
account  of  her,  without  her  fault,  living  separate  and  apart 
from  him.     Bouvier's  Law  Dictionary. 

An  order  to  pay  for  the  support  of  children  is  not  an 
award  of  alimony.  Bishop  on  Marriage,  Divorce  and  Sep- 
aration, Vol.  1,  section  1386,  Vol.  2,  section  1213;  Foote  v. 
Foote,  22  III.  425;  Bergen  v.  Bergen,  22  111.  189;  Stillman 
V.  Stillman,  7  III.  App.  529. 

The  duty  upon  a  father  to  support  his  minor  female 
child  of  tender  years  is  certainly  equal  to  the  moral  obli- 
gation of  a  husband  to  support  his  wife.  Such  child  must 
be  supported  by  some  one  who  is  capable  of'  maintaining 
it,  while  a  wife  may  be  able  to  support  herself;  it  would 
seem,  therefore,  that  the  principle  upon  which  courts 
have  proceeded  in  holding  that  alimony  can  not  be  dis- 
charged under  bankruptcy  proceedings  applies  equally  to 
an  order  upon  a  father  to  support  his  child  of  tender  years, 
although  from  the  report  of  Dunbar  v.  Dunbar,  Supreme 
Judicial  Court  of  Massachusetts,  62  N.  E.  Rep.  248,  there 
seems  to  have  been  a  holding  by  a  7iui  priua  court  that 
an  order  relating  to  the  support  of  a  son  was  discharged  by 
bankruptcy  proceedings. 
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In  the  present  case  there  is  no  contention  over  that  por- 
tion of  the  decree  of  July  11,  1900,  ordering  appellant  to 
pay  to  the  complainant  the  sum  of  $4  per  week  for  the 
present  and  future  support  of  said  child.  So  far  as  appears 
that  has  been  paid;  indeed,  appellant  adduces  the  paj^ment 
of  said  $4  per  week  as  one  reason  why  his  financial  condi- 
tion does  not  permit  of  his  paying  any  portion  of  the  decree 
awarding  to  appellee  $700  in  payment  of  expense  gone  to 
by  appellee,  for,  at  the  time  of  said  decree,  the  past  sup- 
port of  their  child. 

At  the  time  appellee  expended  the  $700  for  the  support 
of  her  and  appellant's  child  she  was  not  his  wife,  but  mar- 
ried to  another  man.  In  law  she  was  thus  a  stranger  to 
appellant  and  his  obligation  to  recompense  her  for  expendi- 
tures she  had  made  in  behalf  of  their  child  was  like  that  of 
his  obligation  to  recompense  any  other  person,  who  had 
contributed  to  the  support  of  his  minor  child.  Nor  does  it 
appear  in  this  proceeding  that  at  the  time  appellee  expended 
such  $700  he  was  unwilling  to  provide  for  their  child  at 
his  own  home  or  some  other  suitable  place.  The  obligation 
of  appellant  to  pay  to  appellee  the  $700  expended  by  her 
was  but  a  civil  debt  and  the  decree  ordering  him  to  pay  the 
same  did  not  make  it  otherwise.  Indeed,  had  the  $700 
been  advanced  by  a  bank  we  think  it  would  hardly  have 
been  contended  that  appellant  was  under  an  obligation  to 
pay  the  bank,  which  could  be  enforced  by  imprisonment, 
nor  has  it  been  shown  to  us  why  such  mere  civil  debt  to 
one  in  law  a  stranger  to  the  debtor  may  not  be  discharged 
in  bankruptcy. 

There  is  in  this  state  no  such  thing  as  imprisonment  for 
debt,  while,  if  one  is  possessed  of  property  not  exempt  from 
execution  which  he  ought  and  unjustly  refused  to  surren- 
der in  satisfaction  of  a  judgment  against  him,  after  execu- 
tion upon  such  judgment  has,  upon  personal  demand,  been, 
returned  no  property  found  and  unsatisfied,  such  refusal  to 
surrender  property  is  regarded  as  a  fraud,  and  proceedings 
may  be  had  under  which  he  may,  for  a  limited  time,  be 
imprisoned  at  the  expense  of  such  judgment  creditor;  but 
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before  be  can  be  so  imprisoned,  such  debtor  is  entitled  to  a 
hearing  and  a  trial  by  jury  as  to  all  the  facts  alleged,  and 
especially  as  to  the  fraud  with  which  he  is  charged.  In  the 
present  case,  appellant,  without  having  an  opportunity  for 
a  trial  by  jury,  has  been  ordered  to  be  imprisoned  for  his 
failure  to  pay  a  merely  civil  debt. 

In  saying  what  we  have,  we  do  not  wish  to  be  under- 
stood as  expressing  any  opinion  as  to  the  validity  of  the 
order  requiring  him  to  pay  $700  to  appellee  for  the  past 
support  of  their  child. 

The  order  of  the  Superior  Court  is  reversed. 


George  Barrie  &  Son  t.  Mrs.  Albert  C.  Frost. 

1.  Statutes— 5f6c.  10,  Ch,  98,  R,  S.—Sec.  10,  Cli.  98,  R.  S.,  provides 
that  fraud  or  circumvention  used  in  obtaining  the  making  or  executing 
of  even  a  negotiable  instrument,  may  be  pleaded  in  bar  to  any  action 
brought  on  such  instrument  so  obtained,  whether  such  action  be  brought 
by  the  party  committing  such  fraud  or  circumvention  or  by  any  assignee 
of  such  instrument. 

2.  Fr AUD— /s  Never  Presumed,  —Fraud  is  never  presumed ;  the  burden 
of  establishing  fraud  is  upon  him  who  asserts  it. 

Assampsit,  upon  a  contract  of  subscription.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
Affirmed.    Opinion  filed  December  80,  1902. 

Daniel  S.  Wentwoeth,  attorney  for  appellants. 

Charles  Alling  and  James  F.  Hutchison,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  of  assumpsit,  based  upon  the  following 
writings : 

"To  Messrs.  George  Barrie  &  Son,  Geo.  A.  Kilborn,  Gen* 
Agt: 

I  hereby  subscribe  for,  and  you  agree  to  deliver,  one  com- 
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plete  copy  of  Historical  Memoirs,  Second  Series,  in  twelve 
volumes',  Japan  Vellum  Edition,  as  issued,  for  which  I  agree 
to  pay,  on  delivery,  $10  per  volume.  Only  one  thousand 
copies  on  Japan  Vellum  guaranteed.  To  .correspond  with 
sample.  Mrs.  Albebt  C.  Frost. 

Dated  Oct.  20, 1900." 

Upon  the  reverse  side  of  said  contract  appears  the  fol- 
lowing : 

"Please  to  state  any  special  conditions,  if  any,  on  this 
contract,  so  there  may  be  no  misunderstanding.  "  Contract 
can  not  be  canceled.     State  when  to  be  delivered." 

And  immediately  below  this,  in  the  handwriting  of  Mrs. 
Frost,  appears  the  following  : 

"  I  wish  this  work  delivered,  when  it  is  completed,  at  the 
same  price  as  ray  first  work — $120,  less  five  per  cent  for 
cash.  To  be  marked  as  my  first  twelve;  to  be  marked 
thus:     Albert  C.  Frost." 

Upon  the  trial  it  appeared  by  the  testimony  of  appellee, 
that,  having  made  with  appellants  a  written  contract  for  a 
complete  copy  of  Historical  Memoirs,  in  twelve  volumes,  at 
$12  per  volume,  such  subscription  and  contract  by  her 
having  been  made  through  the  agency  of  a  Mrs.  George, 
a  canvasser  employed  by  appellants,  thereafter,  the  same 
canvasser,  still  in  the  employment  of  appellants,  called 
upon  her  three  or  four  days  after  she  had  made  the 
said  contract,  and  informed  her  that  a  lady  on  the  Lake 
Shore  Drive  had  just  given  her  an  order  for  two  sets  of  the 
same  book  with  her  monogram,  and  asked  appellee  if  she 
would  not  like  to  have  her  monogram,  to  which  appellee 
replied,  '*  I  certainly  would  like  to  have  my  monogram;" 
to  which  agent  of  appellants  replied,  "  You  will  have  to 
sign  for  another  set  and  I  will  cancel  the  first  set;  another 
set  in  place  of  the  first  set."     Whereupon  appellee  signed. 

Appellee  further  testified : 

"  I  thought  it  would  be  the  same  as  my  first  with  the 
monogram.  I  wrote  and  signed  what  she  dictated;  I  only 
intenaed  to  order  the  first  set.  I  had  a  caller  at  the  time 
and  I  thought  she  was  thoroughly  honest,  and  I  just  signed 
what  she  told  me  to.  She  made  me  sign  for  the  second 
edition." 
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Appellants  do  not  appear  to  have,  before  bringing  suit, 
tendered  a  delivery  of  the  books,  although  it  does  appear 
by  evidence,  to  the  introduction  of  which  appellants  objected, 
that  appellee  refused  to  take  more  than  one  set  of  books, 
and  thus  a  formal  tender  of  the  same  was  waived,  and  it 
was  not  necessary  that  appellants  should  do  more  than  offer 
to  deliver  the  second  set.  There  was  no  denial  of  the  truth 
of  the  testimony  of  appellee. 

The  jury  returned  a  verdict  for  the  defendant  upon 
which  there  was  judgment.  Appellants  contend  that  the 
court  improperly  allowed  appellee  to  introduce  efvidence 
varying  the  terms  of  a  written  contract.  We  do  not  regard 
the  evidence  introduced  b}^  appellee  as  offered  for  the  pur- 
pose of  varying  the  terms  of  a  written  contract,  but  rather 
offered  as  tending  to  show  that  appellee  was  induced  by  the 
fraud  and  deception  of  appellants'  agent  to  sign  a  paper 
without  understanding  its  terms. 

In  Linington  v.  Strong,  107  111.  295,  the  court  approved 
of  the  following  instructions : 

"The  law  requires  every  person  to  exercise  reasonable 
prudence  in  business  affairs,  and  before  relieving  a  party 
from  the  obligation  of  a  contract  upon  the  ground  of  fraud 
it  must  appear  that  he  exercised  reasonable  care  and  pru- 
dence to  learn  the  nature  of  the  contract  before  executing 
it.  If  the  defendant  could  read  and  had  an  opportunity  to 
read  the  contract  before  signing,  it  was  his  duty  to  do  so, 
unless  induced  not  so  to  do  by  willfully  false  statements  of 
the  plaintiffs,  or  one  of  them,  as  to  its  being  a  copy  of  the 
original,  and  if  the  defendant  had  full  opportunity  to  read 
the  contract  before  sio^nino:  and  was  not  induced  to  sign  it 
by  false  statements  made  by  plaintiffs,  or  either  of  them,  the 
defendant  would  not  be  permitted  to  deny  knowledge  of 
the  contents  thereof." 

The  statutes  of  this  state,  section  10  of  chapter  98, 
especially  provide  that  fraud  or  circumvention  used  in 
obtaining  the  making  or  executing  of  even  a  negotiable  in- 
strument may  be  pleaded  in  bar  to  any  action  brought  on 
such  instrument  so  obtained,  whether  such  action  be  brought 
by  the  party  committing  such  fraud  or  circumvention  or  any 
assignee  of  such  instrument.     In  the  present  case  appellee 
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could  read  and  had  apparently  a  reasonable  opportunity  to 
read  the  unnegotiable  instrument  she  signed,  and  unless  she 
were  by  the  fraudulent  representations  or  conduct  of  appel- 
lants' agent  induced  not  to  read  the  instrument  she  signed, 
she  is  bound  thereby. 

There  was  evidence  upon  the  trial  of  this  cause  tending 
to  show  that  the  arrangement  under  which  she  signed  the 
instrument  in  question  was  that  the  order  she  had  previ- 
ously given  for  a  set  of  Memoirs  was  to  be  canceled  and 
set  aside;  indeed,  the  material  consideration  and  inducement 
moving  her  to  sign  the  instrument  upon  which  suit  was 
brought,  was  the  agreement  of  appellants  through  their 
agent  to  set  aside  the  first  order  and  give  her  in  place 
thereof  the  same  work  having  thereon  her  monogram.  It 
is  uncontradicted  that  the  contract  upon  which  this  suit 
was  brought  was  made  upon  the  consideration  that  the 
former  contract  for  the  same  books  should  be  canceled. 
Appellants  urge  that  their  agent  had  no  authority  to  cancel 
the  first  contract;  that  it  is  still  existing  and  appellee 
bound  to  take  and  pay  for  duplicate  sets  of  ten  volumes  of 
these  "  Memoirs,"  each  costing  $120.  If  the  first  contract 
or  order  be  uncanceled,  then  the  consideration  and  the 
inducement  for  the  signing  by  appellee  of  the  second  order 
has  failed,  or  rather  the  second  signing  was  without  con- 
sideration. The  obligation  of  appellee  to  pay  for  one  set  of 
the  "  Memoirs  "  is  not  disputed.  She  denies  only  any  obli- 
gation to  pay  for  two  sets.  Appellants  did  not  attempt  to 
contradict  the  testimony  of  appellee  given  upon  the  trial. 
If  what  she  said  was  untrue,  if  she  were  not  by  the  repre- 
sentations of  their  agent  induced  not  to  read  the  contract 
she  signed,  or  if  the  consideration  for  such  signing  was  not 
the  cancellation  of  the  order  she  had  previously  given,  they 
could  have  called  their  agent,  Mrs.  George,  to  contradict 
her.     This  they  failed  to  do. 

The  jury  had  before  them  the  testimony  as  to  what 
occurred  and  the  circumstances  under  which  the  writing 
upon  which  suit  was  brought  was  signed.  Appellants  call 
attention  to  the  statement  in   the  instrument  signed  by 
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appellee,  ''  Contract  can  not  be  canceled."  If  by  this  is 
meant  that  the  contract  could  not  be  canceled  at  the  will 
of  one  party  thereto,  it  was  but  stating  a  familiar  principle 
of  law.  If  by  it  was  meant  that  it  could  not  be  canceled 
by  the  consent  of  both  parties  thereto  such  a  contract  would 
have  a  significance  which  could  not  be  given  to  it  by  the 
agrrjement  of  the  parties.  Appellants  might  perhaps  have 
had  inserted  in  the  contract  thai  it  could  not  be  canceled 
except  by  the  written  consent  of  their  firm;  this  they  did 
not  do. 

Fraud  is  never  presumed;  upon  him  who  asserts  fraud 
is  the  burden  of  establishing  the  same.  We  are  not  pre- 
pared to  say  that  if  appellants'  agent  had  appeared  and 
contradicted  the  testimony  given  by  appellee,  it  would  not 
have  been  the  duty  of  the  jury  to  have  found  for  appellants. 
As  it  is,  we  think  the  jury  were  warranted  in  coming  to  the 
conclusion  it  did,  and  that  the  court  neither  in  giving  nor  in 
refusing  instructions,  or  otherwise,  committed  anj^  error 
for  which  this  judgment  ought  to  be  reversed.  It  is  there- 
fore affirmed. 


City  of  Chicago  v.  John  B,  Vesey. 

1.  EvroENCE— 0/  Conditions  of  Defective  Sidewalk  Subsequent  to 
Injury. — Evidence  of  the  condition  of  a  sidewalk  at  a  time  subsequent 
to  the  injury  complained  of,  is  inadmissible. 

2.  SKU^—TTuit  Another  Berson  Has  Subsequently  Been  Injured  by  a 
Defective  Sideu^alk.— Evidence  of  an  accident  happening  subsequent  to 
the  injury  to  the  plaintiff  is  inadmissible;  it  does  not  tend  to  show  that 
prior  to  the  accident  to  tlie  plaintiff  the  city  had  notice*  that  the  side- 
walk was  in  a  defective  condition. 

3.  Sams^ Photographs,  When  Admissible,-- Fhoiogv&phs  may  be 
received  in  evidence  under  certain  circumstances  to  assist  the  jury  in 
understanding  the  case,  provided  they  are  verified  by  proof  as  being 
true  representations  of  the  subject.  Whether  an  offered  photograph 
has  been  shown  to  be  so  correct  a  representation  as  that  it  should  be 
admitted  is  addressed  to  the  discretion  of  the  trial  court. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Farun  Q.  Ball,  Judge  presiding. 
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Heard  in  the  Branch  Appellate  Court  at  the  October  term ,  1 901 .  Reversed 
and  remanded.  Opinion  filed  December  16,  1902.  Rehearing  denied 
January  6, 1903. 

Appellee  obtained  a  verdict  and  judgment  for  $6,000  in 
an  action  against  the  City  of  Chicago  for  injuries  received 
by  him  while  walking  south  on  the  east  side  of  Stony 
Island  avenue  in  the  evening  of  February  2,  1S97.  In 
crossing  Seventy-first  street,  Mr.  Vesey  stumbled  over  a 
rail  of  the  Illinois  Central  Railroad  and  was  injured. 
Stony  Island  avenue  crosses  Seventy-first  street.  At  the 
point  of  crossing  this  avenue  is  200  feet  wide,  and  runs 
north  and  south;  Seventy-first  street  extends  east  and  west. 
The  Illinois  Central  Railroad,  with  double  tracks,  occupies 
Seventy-first  street  at  this  crossing.  On  the  west  side  of 
the  avenue  there  was  a  good  walk  made  of  brick,  across 
Seventy-first  street  from  the  north  to  the  south  edge  of 
Seventy-first  street,  except  between  the  north  and  south 
rails  of  the  Illinois  Central  tracks,  between  which  there  was 
a  good  plank  sidewalk,  practically  level  with  the  rails  of 
the  track. 

On  the  east  side  of  Stony  Island  avenue,  north  of  Sev- 
enty-first street,  was  a  twelve-foot  plank  sidewalk  to  the 
north  side  of  Seventy-first  street,  and  from  this  walk  two 
or  three  planks  had  been  laid  on  the  ground  extending  into 
Seventy-first  street,  toward  the  rails  of  the  Illinois  Central 
tracks.  At  the  time  of  the  accident  the  north  ends  of  these 
planks,  that  is,  the  ends  next  to  the  sidewalk,  were  two  or 
three  inches  below  the  plank  sidewalk,  and  could  barely  be 
seen.  The  rest  of  the  planks,  that  is,  the  portion  extending 
south,  where  teams,  going  along  Seventy-first  street,  close 
to  the  Illinois  Central  tracks,  crossed  the  planks,  were  cov- 
ered with  sand  and  dirt,  and  lower  than  at  the  ends  next  to 
the  plank  sidewalk.  The  north  ends  of  the  ties  of  the  Illi- 
nois Central  were  not  covered  and  projected  up  above  the 
ground  several  inches,  and  the  rail  on  these  ties,  being 
about  four  inches  high,  made  an  obstruction  to  a  person 
passing  along  on  Stony  Island  avenue,  across  Seventy-first 
street,  several  inches   high.     Between  the  railroad  tracks 
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were  cinder  paths.  The  nearest  light  at  the  time  of  the 
accident  was  the  electric  light,  200  feet  across  the  street, 
«f  the  Illinois  Central  platform.  There  was  no  other  light, 
except  a  street  light  a  block  or  more  away.  Mr.  Vesey, 
stumbling  over  the  north  rail  of  the  Illinois  Central  track, 
plunged  forward  and  fell,  striking  his  knee  on  the  edge  of 
the  other  rail. 

Andrkw  J.  Ryan,  city  attorney,  Geokge  Gorman,  assist- 
ant city  attorney,  attorneys  for  appellant;  James  J.  Kell\, 
of  counsel. 

Castlb,  Williams  &  Smith,  attorneys  for  appellee;  Bex 
M.  Smith,  of  counsel. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

Upon  the  trial  a  witness,  called  by  appellee,  after  testify- 
ing to  the  condition  of  the  sidewalk  at  the  time  of  the  acci- 
dent, was  permitted  by  the  court,  over  the  objections  of 
the  defendant,  to  testify  that  about  the  middle  of  the 
month  of  March,  after  the  accident  to  the  plaintiff,  in  Fel)- 
ruary,  he,  this  witness,  at  the  same  place  stumbled  and  fell. 
He  was  then  asked  as  to  the  condition  of  the  walk  at  the 
time  that  he  fell,  and,  over  objection  of  the  defendant,  was 
permitted  to  testify  that  it  was  in  about  the  same  condi- 
tion that  it  was  six  or  eight  weeks  prior  to  that,  and  also 
that  there  was  not  any  change  that  he  could  see.  Upon 
cross-examination  the  witness  stated  .that  he  was  going 
across  and  fell;  that  his  toe  caught  under  the  north  rail  of 
the  north  line  and  threw  him  on  his  face;  that  this  accident 
happened  to  him  about  dusk  in  the  evening. 

This  court  has  at  this  term,  in  the  case  of  City  of  Chi- 
cago V.  Early,  held  that  the  condition  of  the  sidewalk  at  a 
time  subsequent  to  the  injury  complained  of  in  that  cause 
was  properly  excluded.  In  so  doing,  we  followed  the  action 
of  the  Supreme  Court  in  Howe  v.  Medaris,  183  111.  288-295, 
and  of  the  Appellate  Court  in  Alabaster  Co.  v.  Lonergan, 
90  III.  App.  353. 

Vol.  CV  IS 
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In  the  11th  Am.  and  Eng.  Ency.  of  Law,  483,  it  is  said : 

"  By  the  weight  of  authority,  evidence  that  another  per- 
son had  previously  met  with  an  accident  as  a  result  of  the 
same  defect  is  admissible,  to  show  the  length  of  time  tho 
way  had  been  out  of  repair,  as  bearing  upon  the  question 
of  notice;  and  reasonable  presumptions  and  inferences  may 
be  indulged  in  this  as  in  other  cases." 

Evidence  of  an  accident  happening  subsequent  to  the 
injury  to  the  plaintiff  did  not  tend  to  show  that  prior  to 
the  accident  to  the  plaintiif,  the  city  had  notice  that  the 
sidewalk  was  in  a  defective  condition. 

Neither  evidence — as  to  a  subsequent  accident  nor  as  to 
the  condition  of  the  walk  at  a  time  six  weeks  subsequent  to 
the  accident  to  the  plaintiff,  should  have  been  admitted. 

A  photograph  of  the  place  of  the  accident,  taken  by  the 
daughter  of  the  plaintiff,  an  amateur  photographer,  more 
than  two  years  after  the  happening  of  the  injury  was,  over 
the  objection  of  the  defendant,  admitted  in  evidence. 

The  photographer  testified :  "  I  had  never  been  across 
that  place  before  the  night  of  the  injury." 

''  Q.  From  what  point  is  that  picture  taken  ?  A.  It  is 
taken  from  the  walk. 

Q.  And  the  picture  represents  the  north  rail  of  the 
north  track?  A.  Yes;  and  it  was  taken  low  down  to  the 
ground. 

Q.  Now,  show  on  there  where  you  took  that  picture. 
A.  I  was  standing  on  the  edge  where  the  ground  goes  over 
the  board. 

Q.  Did  you  go  down  to  that  place  after  the  accident 
occurred — after  the  injury?  A.  I  went  down  to  the  place 
the  next  morning  on  my  way  to  the  university. 

Q.  Did  you  look  at  the  place  then  and  notice  it  carefully  ? 
A.     Yes,  sir;  I  did. 

Q.  Was  it  in  the  same  condition  the  next  morning  as  it 
was  when  the  picture  was  taken?  A.  Yes,  sir;  it  was 
just  exactly  the  same,  as  near  as  it  could  be. 

A  motion  to  strike  this  answer  out  was  denied. 

Q.     Was  it  the  same  or  not?    A.    As  near  as  possible. 

The  Court:    What  do  you  mean  by  'as  near  as  possible?' 

A.     As  near  as  I  could  remember  it  was  exactly  the  same. 

The  Court:  The  objection  to  the  photograph  is  over- 
ruled." 
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In  Cleveland,  C,  C.  &  St.  L.  Ey.  Co.  v.  Monaghan,  140 
111.  474,  the  court  say: 

"There  are  authorities  which  hold  that  photographs  may 
be  received  in  evidence  under  certain  circumstances  to  assist 
the  jury  in  understanding  the  case,  provided  they  are  veri- 
fied by  proof  as  being  true  representations  of  the  subject." 

In  that  case  the  court  refused  to  interfere  with  the  action 
of  the  trial  court  in  excluding  an  offered  photograph.  As 
is  said  by  the  Supreme  Court  of  Connecticut  in  Cunningham 
V.  Fair  Haven  Railway  Company,  in  respect  to  an  offered 
photograph: 

"It  is  common  knowledge  that  as  to  such  matters,  either 
through  want  of  skill  on  the  part  of  the  artist,  or  inade- 
quate instruments  or  materials,  or  through  intentional  and 
skillful  manipulation,  a  photograph  may  be,  not  only  inac- 
curate, but  dangerously  misleading." 

From  an  examination  of  the  photograph  appended  to  the 
record  in  this  case,  it  would  seem  that  the  rail  of  the  track 
of  the  Illinois  Central  Eailroad  Company  at  Seventy-first 
street  forms,  or  is  upon,  an  embankment  about  three  feet 
in  height.  This  is  contrary  to  the  testimony  of  all  the  wit- 
nesses who  described  the  place  of  the  accident.  Although 
the  question  as  to  whether  an  offered  photograph  has  been 
shown  to  be  so  correct  a  representation  as  that  it  should  be 
admitted  is  addressed  to  the  discretion  of  a  trial  court, 
nevertheless,  while  the  admission  of  this  photograph  does 
not  constitute  reversible  error,  we  feel  that,  taken  as  it  was, 
by  an  amateur,  more  than  two  years  after  the  accident,  and 
at  variance  with  testimony  given  by  each  party,  it  is  such 
that  it  ought  not,  under  the  circumstances,  to  have  been 
admitted. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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L.  B.  Ermeling  t.  Gibson  Canning  Co.  et  al. 

Same  v.  Wesley  8.  Guy  et  al. 

Same,  doing  business  as  L.  B.  Ermeling  &  Co.  t.  Isaac 
Horner  et  al. 

1.  Factors— ifaw  Lien  upon  Goods  in  Their  Possession.— A  factor 
has  a  lien  for  his  disbursements,  commissions  and  advances  on  the  goods 
in  his  possession.  He  can  not  acquire  a  lien  upon  goods  or  other  pro- 
ceeds by  making  advanct»  after  the  possession  of  the  goods  has  passed 
Co  a  purchaser. 

2.  PRAcrncE— -A««flfncc  of  Chose  in  Action  Must  Sue  in  Name  of 
Assignor,— A  factor  who  sells  in  his  own  name  the  goods  intrusted  to 
him  for  sale  and  advances  the  price  to  the  owner,  loses  his  lien  and 
becomes  merely  an  assignee  of  a  choee  in  action,  and,  his  principal  being 
known,  he  must  bring  suit  in  his  principaPs  name  for  the  purchase 
price. 

3.  Sxm— Waiver  of  Tort  by  Bringing  Action  in  Attadiment—One 
who  brings  an  action  of  attachment  against  a  party  accused  of  a  fraud 
in  purchasing  goods,  affirms  the  sale  to  him  and  can  not  proceed  against 
him  for  the  tort. 

Attachment,  Assnmpslt,  and  Bill  of  Interpleader.— Three  cases 
consolidated.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Edward  F.  Dunne,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Coui-t  at  the  October  term,  1901.  Affirmed.  Opinion  filed  December 
10, 1902.    Rehearing  denied  January  6,  1908. 

John  S.  McClure  and  A.  M.  Lasley,  attorneys  for 
appellant. 

Hamline,  Scott  &  Lord,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

A  communication  dated  Milwaukee,  Wisconsin,  October 
23d,  signed  "  W.  S.  Guy,"  was  upon  that  day  telegraphed  to 
the  Gibson  Canning  Company  at  Gibson  City,  Iowa,  upon 
the  strength  of  which  and  communications  previously  had 
between  the  Canning  Company  and  some  person  signing 
himself  *'W.  S.  GujV' the  Gibson  Canning  Company  on 
the  26th  of  October,  1900,  sh'ipped  to  Wesley  S.  Guy,  at 
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Milwaukee,  one  car  of  canned  corn,  consisting  of  700  cases, 
and  invoiced  the  corn  at  sixty-five  cents  per  dozen,  less 
freight.  When  this  car  of  corn  arrived  at  Milwaukee, 
some  person  representing  himself  as  the  consignee,  or  act- 
ing for  him,  had  the  corn  shipped  by  boat  to  C.  Lamb,  in 
Chicago,  where  it  arrived  November  1,  1900. 

L.  R.  Ermeling,  appellant,  at  that  time  was,  and  for 
some  time  prior  thereto  had  been,  in  the  commission  busi- 
ness in  the  city  of  Chicago,  and  had  for  two  or  three  years 
before  this,  been  acquainted  with  a  man  by  the  name  of 
C.  Lamb,  and  another  man  by  the  name  of  Bunn,  and  had 
prior  to  this  time  done  business  for  them,  Lamb  and  Bunn. 

Upon  the  arrival  of  the  corn  in  Chicago,  Lamb  and 
Bunn  went  to  Mr.  Ermeling's  place  of  business  and  asked 
him  to  handle  the  corn;  and  there  entered  into  a  contract 
with  him,  agreeing  to  pay  him  ten  per  cent  commission  to 
handle  the  corn  for  them,  which  Mr.  Ermeling  agreed  to 
do.  Mr.  Lamb  indorsed  the  bill  of  lading  and  Mr.  Erme- 
ling sent  to  the  dock  for,  and  had  brought  to  his  place  of 
business,  twenty-five  cases,  from  which  he  took  samples  and 
went  out  to  sell  the  corn — Lamb  and  Bunn  limiting  him  to 
sixty-five  cents,  minimum  selling  price.  Among  other 
places,  Ermeling  went  to  that  of  Horner  &  Company,  appel- 
lees. From  them  he  received  an  offer  of  fifty-eight  and  one- 
half  cents  and  reported  this  to  Lamb  and  Bunn,  who  told 
him  to  sell  it  to  Horner  &  Company  at  that  price;  where- 
upon he  communicated  his  acceptance  of  their  oflfer  to 
Horner  &  Company  and  delivered  them  the  corn. 

Ermeling  made  the  sale  to  Horner  &  Company  in  his 
own  name,  paid  the  freight  on  the  goods  to  the  Goodrich 
Transportation  Company  and  paid  for  delivering  the  goods 
to  Horner  &  Company.  The  sale  was  a  cash  sale,  but 
under  the  custom  of  the  street,  ten  days  are  allowed  for 
payment  upon  such  sales.  Ermeling  testifies  that  he  made 
the  sale  to  Horner  &  Company  the  first  of  November;  that 
after  he  had  made  the  sale.  Lamb  and  Bunn  told  him  they 
would  like  to  have  the  money;  thaf.  he  told  them  that  the 
goods  were  sold  for  cash  in  ten  days,  but  that  he  would 
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advance  them  the  money,  and  that  on  the  first  of  Novem- 
ber, he  gave  them  $100;  that  the  goods  were  delivered  to 
Horner  &  Company  the  2d  and  3d  of  November;  that  he  saw 
Lamb  again  on  the  5th  of  November  and  on  that  day  gave 
to  Lamb  and  Bunn  the  balance  of  the  purchase  price,  de- 
ducting his  disbursements  and  commissions.  About  the 
middle  of  November,  the  president  of  the  Gibson  Canning 
Company  came  to  Chicago  and  saw  Ermeling,  who  told 
him  that  he  had  paid  Lamb  and  Bunn  for  the  corn.  Lamb 
and  Bunn  have  disappeared,  and  so  far  as  is  known,  at  the 
time  the  goods  were  ordered  from  the  Gibson  Canning 
Company,  there  was  residing  in  Milwaukee  no  such  man 
as  Wesley  S.  Guy.  Some  time  previous  there  had  been 
there  a  responsible  merchant,  bearing  that  name;  he  was 
not  living  at  the  time  the  goods  were  ordered  of  the 
Canning  Company.  In  October  or  November,  1900,  there 
was  in  Milwaukee  a  man  at  a  vacant  store,  number  428 
Market  street,  who  went  by  the  name  of  W.  S.  Guy. 
This  man,  having  the  freight  bill  for  the  corn  shipped  by 
the  Canning  Company  to  W.  S.  Guy,  gave  it  to  a  teamster, 
who  therewith  got  the  goods,  and  as  ordered  by  Guy,  took 
them  to  the  dock  of  the  Goodrich  Transportation  Com- 
pany in  Milwaukee;  from  thence  they  were  by  Guy  con- 
signed to  "  C.  Lamb,  Chicago."  It  seems  probable  that 
Lamb  went  to  Milwaukee  and  communicated  with  the 
Canning  Company,  using  the  name  of  W.  S.  Guy.  Erme- 
ling testifies  that  he  paid  Lamb  and  Bunn  with  cash  and 
checks  drawn  to  the  order  of  currency.  November  20th, 
the  Gibson  Canning  Company  brought  suit  in  attachment 
against  Wesley  S.  Guy  and  against  Ermeling  and  Horner 
&  Company,  as  garnishees,  filing  interrogatories  for  them 
to  answer.  On  the  17th  of  December,  Ermeling  filed 
answers  to  the  interrogatories  propounded  to  him,  each 
being  answered  in  the  negative.  Horner  &  Company 
did  not  file  answers  to  the  interrogatories  propounded 
to  them  until  the  12th  day  of  June,  1901.  No  replication 
was  filed  by  the  Gibson  Canning  Company  to  the  answers 
of  Ermeling  until  the  12th  day  of  June,  1901.     Upon  the 
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12th  day  of  June,  1901,  the  Gibson  Canning  Company  filed 
its  replication  to  the  answers  of  Horner  &  Company. 
November  21,  1900,  Ermeling  began  in  the  Superior 
Court  an  action  in  assumpsit  against  Horner  &  Com- 
pany. December  12,  1900,  Horner  &  Company  filed  in 
the  Circuit  Court  a  bill  of  interpleader  against  W.  S.  Guy, 
L.  R.  Ermeling  and  the  Gibson  Canning  Company,  askini^ 
that  said  defendants  be  required  to  interplead,  and  for 
an  injunction  against  the  Gibson  Canning  Company  and 
Ermeling  from  prosecuting  their  respective  suits  against 
them,  the  complainants. 

December  16th,  Ermeling  appeared  in  court  and  stipu- 
lated to  stay  his  suit  against  Horner  &  Company  until  the. 
disposition  of  the  interpleader  cause. 

February  15,  1901,  Ermeling  filed  an  answer  to  the  bill 
of  interpleader,  February  6,  1901,  the  Gibson  Canning  Com- 
pany answered  the  bill  of  interpleader.  June  5, 1901,  Jlorner 
&  Company  filed  their  replication  to  these  answers.  On  the 
5th  of  June,  1901,  counsel  for  all  parties  being  present  in 
the  Circuit  Court  before  Judge  Dunne,  Mr.  Hamline,  of  the 
Gibson  Canning  Company,  stated  that  it  was  ready  to  have 
the  money  owing  by  Horner  &  Company  paid  into  court, 
and  have  an  arrangement  made  by  which  all  the  issues 
could  be  heard  at  one  time. 

Counsel  for  Ermeling  asked :  "Are  you  willing  to  so 
stipulate  ? " 

Mr.  Haraline :  We  are  willing  to  have  an  order  entered, 
a  jury  summoned,  and  this  attachment  case  tried,  and  if  we 
win  the  money  that  Horner  had,  it  shall  be  paid  over  to  us, 
and  if  we  lose  the  money  Horner  had,  it  is  to  be  paid  to 
them. 

Mr.  Lasley :  We  will  submit  it  to  this  court  on  that 
proposition. 

'*  Mr.  Hamline :     Subject  to  the  right  of  ap]^al. 

Mr.  Lasley  :  Or  waive  the  right  to  a  jury  and  submit  it 
to  this  court. 

The  Court:  The  two  common  law  cases  are  consoli- 
dated w^ith  this  case,  and  this  court  enters  a  final  order  that 
will  dispose  of  all  the  equities  and  legal  rights  of  the  parties. 
Is  that  satisfacto;py  to  all  ? 

Mr.  Hamline :    Yes. 
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The  Court :    Do  you  want  the  issues  of  fact  tried  by  a 

Mr.  Hamiine  :    I  don't  know  what  the  practice  is. 

The  Court:  We  will  make  the  order  now;  by  stipula- 
tion of  the  parties,  two  cases  at  common  law  are  consol- 
idated with  this  case,  and  all  three  cases  are  consolidated 
in  this  court;  the  jury  is  waived  on  the  common  law  issues 
and  all  issues  submitted  to  this  court  for  final  determina- 
tion, and  the  court  to  enter  any  such  order  in  law  or  equity 
as  the  interests  of  the  parties  shall  demand,  subject  to  the 
right  of  appeal. 

Mr.  Lasley :  In  this  interpleader  case,  if  the  interpleader 
should  stand,  Mr.  Whitney  says  he  will  claim  no  solicitor's 
fees;  that  he  will  pay  it  in  full." 

Counsel  for  Ermeling,  appellant,  insist  that  the  final 
orders  of  the  Circuit  Court  are  not  binding  upon  him, 
because  the  issues  in  the  attachment  suits  were  not  made 
up  by  the  filing  of  replication  until  the  12t&  day  of  June, 
190l' 

The  Circuit  Court  had  jurisdiction  in  the  matter  of  the 
bill  of  interpleader  filed  by  Horner  &  Company.  This 
jurisdiction  was  submitted  to  by  Ermeling  when  he  filed 
his  answer  to  such  bill.  The  only  purpose  of  the  inter- 
pleader was  to  stop  the  proceedings  in  the  two  suits  brought 
against  Horner  &  Company  and  to  have  all  the  matters 
therein  involved  determined  under  the  bill  of  interpleader. 
Not  only  was  the  jurisdiction  in  the  matter  of  interpleader 
submitted  to  by  Ermeling  and  the  Gibson  Canning  Com- 
])any,  but  it  was  in  open  court  agreed  that  the  Circuit  Court 
might  proceed  to  hear,  determine  and  render  final  judg- 
ment as  to  all  matters  involved  in  the  three  suits.  This  it 
did.  Under  this  agreement,  made  in  open  court,  it  is 
immaterial  whether  the  issues  in  either  of  the  cases  at 
law  had  been  fully  determined  or  not.  It  is  insisted  by 
counsel  for  Ermeling  that  the  Gibson  Canning  Company, 
by  bringing  this  suit  of  attachment  against  W.  S.  Gu}'^  and 
making  Ermeling  and  Horner  parties  defendant  thereto 
as  garnishees,  affirmed  the  sale  to  Guy,  and  thus  the  pos- 
session which  Lamb  and  Bunn  had  to  the  corn  and  the  title 
thereto  claimed  by  them,  and  that  from  this  it  follows 
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tliat  Ermeling,  being  a  factor  em  ployed  by  Lamb  and  Bunn, 
having  received  the  possession  of  the  goods  by  the  transfer 
(»f  the  bill  of  lading  issued  by  the  carrier  in  whose  custody 
they  were,  had  a  lien  on  the  goods  for  bis  disbursements, 
commissions  and  advances.  A  factor  has  a  lien  for  his  dis- 
barsements,  commissions  and  advances  on  the  goods  in  his 
possession.  He  can  not  acquire  a  lien  upon  goods  or  other 
proceeds  by  making  advances  after  the  possession  of  the 
goods  has  passed  to  a  purchaser.  Ewell's  Evans  on  Agency, 
marginal  paging  364;  Robinson  v.  Larrabee,  63  Me.  116; 
Spalding  v.  Adams,  32  Me.  212;  Byers  v.  Danley,  27  Ark.  77. 

Ermeling  testified  that  he  made  the  sale  on  the  first  of 
November;  that  on  the  first  of  November  he  advanced  to 
I^mb  and  Bunn  $100;  that  he  thinks  the  goods  were  taken 
over  to  Horner  &  Company  the  second  and  third;  and  that 
he  gave  them  the  balance  of  the  money  November  fifth. 
At  least  two  days  before  that,  possibly  more,  the  transac- 
tion between  Lamb  and  Bunn,  and  Horner  &  Company, 
so  far  as  the  sale  and  delivery  of  the  goods  is  concerned, 
was  closed.  Horner  &  Company  were,  according  to  the 
testimony  of  Ermeling,  then  the  debtors  of  Lamb  and  Bunn 
for  the  purchase  price  of  goods;  already  fully  delivered, 
by  an  advance  at  that  time  made  by  Ermeling,  he  acquired 
as  to  such  advance  only  the  rights  of  an  assignee  of  a  chose 
in  action,  and  did  not  acquire  a  lien  on  the  purchase  price, 
although  he  did  in  equity  acquire  the  right  which  Lamb 
and  Bunn  then  had  to  have  the  indebtedness  of  Horner  & 
Company  paid  to  him.  Congress  Construction  Company 
V.  Farson  &  Libbey  Co.,  101  III.  App.  279. 

The  question  is  not  whether  Lamb  and  Bunn  might  not 
have  sold  and  conveyed  a  good  title  to  these  goods  to  Erme- 
ling, because  this  was  not  attempted.  While  it  is  true  that 
the  sale  to  Horner  &  Company  was  made  by  Ermeling  in 
his  own  name,  and  had  not  his  principals  been  disclosed,  ho 
might  have  maintained  a  suit  in  his  own  name,  yet,  it  appear- 
ing that  he  was  but  an  agent  acting  for  Lamb  and  Bunn, 
the  indebtedness  of  Horner  &  Company  was  not  to  him  but 
to  Lamb  and  Bunn.    Ermeling's  right  of  action,  as  to  ad- 
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vances,  made  after  he  ceased  to  be  a  factor,  was  only  to 
bring  suit  in  the  name  of  Lamb  and  Bunn  against  Horner 
&  Company.  Ewell's  Evans  on  Agency,  star  paging  382- 
396-4U2. 

It  is  true,  as  is  urged  by  appellant,  that  the  Gibson  Can- 
ning Company,*  having  brought  an  action  of  attachment 
against  Guy,  thereby  affirmed  the  sale  to  him  and  can  not 
proceed  against  him  for  the  tort  of  which  he  seems  to  have 
been  guilty.  The  comments  in  Hunter  v.  Prinsep,  10  East, 
378,  upon  the  rule  as  to  such  matters  are  suggestive. 

We  are  not,  however,  prepared  to  hold  that  such  action 
amounts  to  a  recognition  that  title  to  the  property  passed 
to  Lamb,  Bunn  or  Ermeling,  and  that  it  must  recognize  the 
liens  upon  the  goods  claimed  to  have  been  created  by  their 
action.  As  before  stated,  it  has  not  been  shown  that  Guy 
did  more  than  to  consign  the  goods  to  Lamb. 

If  Ermeling  had  been  able  to  show  that  Lamb,  under  the 
name  of  Guy,  bought  these  goods,  or  that  Guy  authorized 
Lamb  to  sell  them,  it  would  have  appeared  that  he,  Erme- 
ling, was  a  factor  of  the  owner  or  one  authorized  to  sell 
and  thus  might  have  had  a  valid  lien.  The  case  is  not  that 
of  an  asserted  lien  for  something  essential  to  the  preserva- 
tion of  the  property,  as  for  storage,  but  of  a  lien  claimed  to 
have  arisen  out  of  a  sale  by  one  as  to  whom  it  is  conjectured, 
only,  there  may  have  been  given  authority  to  sell  by  the 
party  guilty  of  the  fraud,  this  lien  being  asserted  against 
the  party  defrauded. 

It  is  insisted  by  counsel  for  the  Gibson  Canning  Com- 
pany that  Ermeling  was  a  party  to  the  fraud  carried  on  by 
Guy,  Lamb  and  Bunn,  and  that  he  has  never  paid  Lamb 
and  Bunn  as  he  claims. 

Ermeling,  in  his  answer  to  the  bill  of  interpleader,  says 
that  he  was  at  no  time  the  agent  of  Wesley  S.  Guv  for  the 
sale  of  said  goods  and  merchandise,  or  of  any  other  goods 
and  merchandise,  and  denies  that  the  said  W.  S.  Guy  was 
the  principal  in  the  transaction.  Neither  Lamb  nor  Bunn 
ever  had,  to  the  knowledge  and  consent  of  the  Gibson  Can- 
ning Company,  anything  to  do  with  this  corn.     That  com- 
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pany,  as  it  supposed,  sold  the  corn  to  W.  S.  Guy.  In  some 
manner  Lamb  and  Bunn  obtained  possession  of  the  corn 
shipped  by  the  Canning  Company  to  W.  S.  Guy.  It  is  only 
by  assuming  that  Lamb,  b}'^  personating  W.  S.  Guy,  deceived 
the  canning  company  and  made  with  it  a  contract  in  the 
name  of  W.  S.  Guy,  that  Lamb  and  Bunn  acquired  any  title 
to  the  property  or  right  to  dispose  of  the  same.  There  is 
no  evidence  that  Lamb  and  Bunn,  or  either,  purchased  the 
goods  of  Guy  or  were  authorized  by  Guy  to  sell  the  corn. 
The  position  of  Erraeling,  that  the  Canning  Company,  by 
bringing  this  attachment  against  Guy  and  garnisheeirrg 
Horner  &  Company  and  him,  Ermeling,  is  a  ratification 
of  the  sale  by  them  made  to  Guy,  is,  so  far  as  the  evidence 
goes,  based  upon  the  theory  that  Lamb  or  Bunn,  by  assum- 
ing the  name  of  Guy,  succeeded  in  purchasing  and  obtain- 
ing possession  of  the  corn  from  the  Canning  Company. 

Ermeling,  in  his  testimony,  says  that  in  the  sale  of  said 
corn  he  acted  as  the  agent  of  Lamb  and  Bunn.  It  may  be, 
as  he  states,  that  instead  of  making  checks  payable  to  their 
order,  he  gave  them  checks  payable  to  currency,  because 
they  were  strangers  here  in  the  city,  "  only  came  in  occa- 
sionally." Yet  it  would  seem  that  his  suspicion  as  to  the 
transaction  would  have  been  aroused  by  their  agreement  to 
pay  him  ten  per  cent  commission,  in  a  market  where,  accord- 
ing to  the  evidence,  brokerage  runs  from  two  to  two  and 
one-half  per  cent,  and  where,  when  accounts  are  guaranteed, 
five  per  cent  is  the  limit. 

Ermeling  does  not  testify  that  he  guaranteed  the  account, 
although  he  does  say  he  knew  Horner  &  Company  to  be 
good.     Deducting  ten   per  cent  commission  and  expenses  ' 

for  freight  and  delivery  from  corn   sold  at  fifty-eight  and  \ 

one-half  cents,  makes  the  net  amount  realized  by  Lamb  and  | 

Bunn  less  than  fifty-two  cents,  in  a  market  where,  accord-  i 

ing  to  the  testimony,  corn  was  selling  from  fifty-eight  and 
one-half  to  seventy  cents;  it  would  seem  that  Ermeling's 
suspicions  would  have  been  aroused  by  the  expressed  anxiety 
of  Lamb  and  Bunn  to  get  cash  at  once,  and  willingness  to 
make  a  sale  upon  such  terms. 
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The  Circuiit  Court  found  the  Gibson  Canning  Company 
entitled  to  the  sum  of  $819,  paid  into  court  by  Horner  & 
Company,  being  the  sum  which  they  promised  to  pay 
i'ot  the  corn  delivered  to  them.  Nothing  was  allowed  to 
Ermeling  for  disbursements,  commissions  or  advances 
claimed  by  him  to  have  been  made. 

We  find  no  sufficient  reason  for  reversing  the  decree  of 
the  Circuit  Court,  and  it  is  affirmed. 


City  of  Chicago  v.  Mary  Lamb. 

1.  Evidence— ^8  to  Merely  Possible  Future  Conditions.— In  a  suit 
for  damages  as  a  result  of  an  accident  resultinR:  in  a  hernia,  evidence 
of  the  danger  to  one's  life  from  a  hernia  of  that  kind  is  inadmissible,  as 
being  too  remote  and  conjectural. 

2.  Damages— Mtuit  Be  Based  upon  Actual  Conditions.  —Dam  ages  must 
be  based  upon  actual  conditions,  not  mere  speculation.  It  is  not  enough 
that  the  injuries  received  may  develop  into  more  serious  conditions 
than  those  which  are  visible  at  the  time  of  the  injury,  nor  even  that 
they  are  likely  to  so  develop.  To  entitle  a  plaintiff  to  recover  present 
damages  for  apprehended  future  consequences  there  must  be  such  a 
degree  of  probability  of  their  occurring  as  amounts  to  a  reasonable  cer- 
tainty that  they  will  result  from  the  original  injury. 

8.  Witnesses—  When  Questions  Put  to  Medical  Experts  Need  Not  Be 
Framed  Hypothetically. — Questions  put  to  an  expert  on  direct  exam- 
ination must  be  framed  hypothetically,  unless  there  is  no  conflict  of  evi- 
dence as  to  the  facts,  or  the  witness  is  peraonally  acquainted  with  them. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
Reversed  and  remanded.  Opinion  filed  December  16,  1902.  Rehearing 
denied  January  6,  1903. 

Andrew  J.  Ryan,  city  attorney,  John  E.  Kehoe,  assist- 
ant city  attorney,  for  appellant;  James  J.  Kelly,  of  counsel. 

Brandt  &  Hoffmann,  attorneys  for  appellee. 

Mb.  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  judgment  recovered  by  appellee 
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awarding  damages  for  alleged  injuries  received  from  falling 
on  a  sidewalk.  There  is  evidence  tending  to  show  that  she 
was  walking  with  her  husband  on  the  walk  in  question, 
when  the  husband  stepped  on  a  loose  plank  in  such  a  man- 
ner as  to  throw  one  end  of  it  upward  in  front  of  appellee's 
foot  so  that  she  was  thrown  heavily,  down;  that  she  suf- 
fered a  broken  rib;  that  the  pleura  has  adhered  to  the 
inner  surface  of  the  broken  rib,  permanently  restrictinf? 
the  movement  of  the  lungs  and  so  limiting  her  power  of 
movement;  that  the  fall  caused  a  miscarriage,  and  that  she 
was  permanently  ruptured  in  the  left  groin. 

It  is  contended  in  behalf  of  appellant  that  there  was 
error  in  the  admission  and  exclusion  of  evidence,  and  that 
the  award  of  $3,500  as  damages  is  excessive. 

It  is  not  disputed  that  appellee  fell  as  she  says  she  did. 
It  is  urged,  however,  that  her  evidence  itself  tends  to  show 
that  if  ruptured  at  all  by  the  fall,  the  rupture  was  sliglit 
and  not  dangerous;  but  that  by  the  character  of  his  exam- 
ination of  medical  witnesses  her  attorney  was  permitted  to 
draw  out  statements  incompetent  as  evidence,  and  tending 
to  mislead  the  jury  into  thel^elief  that  the  injury  was  so 
serious  as  to  endanger  appellee's  life. 

There  is  force  in  this  contention.  It  is  not  claimed,  so 
far  as  we  are  able  to  discover,  that  as  a  matter  of  fact 
appellee  has  any  strangulation  of  the  intestine,  or  that  the 
conditions  are  such  that  such  a  result  could  reasonably  be 
expected  in  the  future.  Yet  her  attorney  conducted  the 
examination  of  medical  witnesses  apparently  on  the  theory 
that  the  possibility  of  their  occurrence  was  a  proper  ele- 
ment of  damage.  Over  objection  of  appellant's  attorneys 
the  medical  witnesses  proceeded  to  state  that  strangulation 
of  the  intestine  occurs  "  where  the  bowels  come  down  and 
the  opening  of  the  hernia  closes,  and  it  is  nearly  impossible 
to  get  the  bowel  back.  If  the  bowel  stays  there  any  length 
of  time  it  becomes  gangrenous,  that  means,  in  some  cases, 
dead.  If  a  hernia  can't  be  reduced  and  becomes  gangren- 
ous, then  it  will  kill  the  patient."  The  ifs  in  this  testi- 
mony are  significant,  but  its  application  to  the  facts  in  the 


206  Appellate  Courts  of  Illinois. 

Vol.  105.]  City  of  Chicago  v.  Lamb. 

case  is  by  no  means  apparent.  It  is  true  that  in  reply  to  a 
question  "  whether  this  hernia  is  such  a  hernia  as  may 
become  strangulated,"  the  witness  answered,  an  objection 
to  this  line  of  examination  having  been  overruled,  "  Any 
hernia  is  liable  to  become  strangulated."  The  question 
was  put,  "What,  if  anything,  is  the  danger  to  one's  life 
from  that  hernia — from  a  hernia  of  that  kind  ? "  An  objec- 
tion having  been  overruled  the  witness  answered  :  "  The 
danger  in  hernia  is  strangulation  of  the  intestines." 
The  Court:  "What  is  it  in  this  case?"-  Answer: 
"  Strangulation  of  the  intestines."  The  witness  then  pro- 
ceeded to  describe  in  detail  the  manner  in  which  a  hernia 
might  become  "strangulated,"  by  the  intestines  coming 
through  the  opening  becoming  constricted,  becoming  then 
clogged  with  faeces  until  unable  to  be  moved,  and  that 
then  gangrene  would  set  in;  that  this  would  necessitate  a 
surgical  operation,  and  that  in  such  operation  "  there  is 
risk  of  infection." 

This  evidence  is  clearly  incompetent.  It  substantially 
amounts  to  the  statement  that  if  all  these  things  happened 
in  regular  sequence,  the  possible  result  might  endanger 
appellee's  life.  There  is  nothing  in  the  evidence  to  the 
effect  that  it  was  reasonably  probable  that  any  of  them  ' 
would  happen,  or  that  under  ordinary  conditions  they  were 
even  liable  to  happen.  Doubtless  it  may  be  true  that 
strangulation  of  the  intestines  is  a  possible  danger  in  cases 
of  hernia.  That  it  is  an  actual  danger  in  appellee's  case, 
that  it  is  not  readily  preventable,  that  it  is  a  probable  result 
of  existing  conditions,  the  witnesses  do  not  pretend  to  say. 
The  proper  object  of  examining  them  on  this  point  as 
experts  was  to  have  their  judgment  whether  appellee  was 
in  fact  suffering  from  strangulation  of  the  intestines  or  in 
the  ordinary  course  of  events  reasonably  certain  to  be  as  the 
result  of  the  rupture.  Pearson  v.  Zehr,  31  111.  App.  199-202. 
Their  testimony  was  competent  as  to  appellee's  present 
condition,  its  cause  and  permanence,  not  as  to  merely  pos- 
sible future  conditions.  O'Brien  v.  N.  Y.,  N.  H.  &  H.  Ry. 
Co.,  13  N.  Y.  Sup.  305.     As  is  said  in  C.  &  N.  W.  Ry.  Co. 
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V.  Town  of  Cicero,  154  111.  656,  "The  weit^ht  and  value  of 
the  testimony  of  expert  witnesses  largely  depend  upon  the 
foundations  of  fact  and  reason  upon  which  their  opinions 
stand."  There  is  danger  to  a  lame  man  who  is  not  able  to 
move  rapidly,  if  a  run-away  horse  comes  along  just  as  he 
is  crossing  a  street.  But  in  an  action  to  recover  from  a 
street  railway  company  for  causing  the  lameness,  evidence 
of  such  a  possible  danger  and  its  possibly  fatal  results  would 
not  be  tolerated.  It  is  too  remote,  purely  speculative  and 
without  doubt  incompetent.  Many  things  are  remotely 
possible  which  never  occur,  and  are  never  likely  to  occur. 
Damages  must  be  based  upon  actual  conditions,  not  mere 
speculation. 

Testimony  of  this  character  has  been  frequently  consid- 
ered by  courts  of  review.  In  McReynolds  v.  B.  &  O.  Ry. 
Co.,  106  111.  152-156,  it  is  said  with  reference  to  certain 
testimony:  "  But  injury  from  the  other  sources  of  danger 
above  named  would  be  but  merely  possible.  Such  merely 
possible  damages  do  not  form  a  proper  basis  for  the  assess- 
ment of  the  amount  of  damages;  it  is  only  such  damages 
that  are  reasonably  probable."  See  Jones  v.  Chicago  &  ]  o wa 
R.  R.  Co.,  68  111.  380;  see  also  Conness  v.  I.  I.  &  I.  R.  R. 
Co.,  193  111.  464-473.  Blate  v.  Third  Avenue  R.  Co.,  44 
N.  Y.  Sup.  615,  was,  lijce  that  before  us,  a  case  of  rup- 
ture or  hernia,  in  which  a  medical  witness  was  allowed  to 
state  ''  what  sometimes  happens  as  the  consequence  of  such 
a  condition  of  things."  The  opinion  quotes  from  Strohm 
V.  Railroad  Co.,  96  K  Y.  306,  in  which  it  is  said  :  "  Future 
consequences  which  are  reasonably  to  be  expected  to  follow 
an  injury  may  be  given  in  evidence  for  the  purpose  of 
enhancing  the  damages  to  be  awarded.  But  to  entitle  such 
apprehended  consequences  to  be  considered  by  the  jury, 
they  must  be  such  as  in  the  ordinary  course  of  nature  are 
certain  to  ensue.  Consequences  which  are  contingent, 
speculative,  or  merely  possible,  are  not  proper  to  be  consid- 
ered in  ascertaining  the  damages.  It  is  not  enough  that 
the  injuries  received  may  develop  into  more  serious  condi- 
tions than  those  which  are  visible  at  the  time  of  the  injury, 
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nor  even  that  they  are  likely  to  so  develop.  To  entitle  a 
plaintiff  to  recover  present  damages  for  apprehended  future 
consequences,  there  must  be  such  a  degree  of  probability  of 
their  occurring  as  amounts  to  a  reasonable  certainty  that 
they  will  result  from  the  original  injury."  To  the  same 
effect  are  O'Brien  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  13  N.  Y. 
Sup.  305  (supra);  Elsas  v.  Second  Ave.  R.  Co.,  9  N.  Y.  Sup. 
210;  Atkins  v.  Manhattan  Ry.  Co.,  10  K  Y.  Sup.  432.  ' 

The  testimony  under  consideration  tended  to  give  the 
jury  an  impression  not  justified  by  the  facts  in  evidence, 
that  appellee  was  in  danger  of  losing  her  life  as  a  direct 
consequence  of  a  simple  hernia  or  rupture,  as  to  the  exist- 
ence of  which  there  is  contradictory  evidence.  Appellee 
testified  that  her  second  child  was  born  eleven  months  after 
the  accident  and  that  she  did  not  commence  to  wear  a  truss 
until  three  months  before  that  event,  or  eight  months  after 
the  accident  which  is  alleged  to  have  been  the  cause  of  the 
rupture.  Whatever  the  facts  may  be,  and  what  we  have 
said,  is  not  to  be  construed  as  expressing  any  opinion  in  that 
respect,  as  the  case  must  be  retried,  the  evidence  complained 
of  was,  we  think,  incompetent,  and  erroneously  admitted. 

Objection  is  made  that  questions  to  the  medical  witnesses 
should  have  been  put  hypothetically.  In  C.  &  A.  R.  R. 
Co.  V.  Glenny,  175  111.  238-242,  it  is  said,  quoting  from 
Bradner  on  Evidence,  p.  537:  "  Questions  put  to  an  expert 
on  direct  examination  must  be  framed  hypothetically, 
unless  there  is  no  conflict  of  evidence  as  to  the  facts,  or  the 
witness  is  personally  acquainted  with  them."  Here  appel- 
lee's medical  witnesses  testified  that  they  were  acquainted 
with  the  facts,  and  the  objection  is  not  well  taken. 

The  objection  is  urged  that  the  damages  are  excessive. 
It  is  impossible  to  say  to  what  extent  the  jury  were  affected 
by  the  prejudicial  testimony.  Appellant  is  entitled  to  have 
the  case  retried,  and  the  judgment  must  be  reversed  and 
the  cause  remanded. 
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City  of  Chicago  y.  Henry  Dickman.  ^ 

1.  Crov^— Measure  of  Damage  for  Destruction.— Where  one's  cropa 
are  destroyed  though  the  negligence  of  another,  he  is  entitled  to  recover 
the  value  thereof  at  the^time  of  such  destruction.  In  arriving  at  this 
value,  there  may  be  taken  into  consideration  the  right  to  have  the  crops 
mature  undisturbed,  and  to  gather  and  market  them.  Evidence  as  to 
the  probable  cost,  including  that  of  the  use  of  the  land,  to  bring  the 
crops  to  the  condition  in  which  they  were  at  the  time  of  their  destruc- 
tion, is  admissible  as  tending  to  show' their  then  value;  and  evidence 
also  as  to  what  the  reasonable  probability  is  as  to  the  maturity  of 
such  crops,  and  the  amount  of  the  same  that  would  be  matured,  is 
admissible. 

Trespass  on  the  Case.— Damage  to  growing  crops  caused  by  filling  up 
a  ditch.  Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Jesse  Holdom,  Judge  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1901.  Reversed  and  remanded.  Opinion  filed 
December  16,  1902.    Rehearing  denied  January  6,  1903. 

Charles  M.  Walker,  corporation  counsel,  and  William 
H.  Fitzgerald,  assistant  corporation  counsel,  attorneys  for 
appellant. 

Carl  Stroever,  attorney  for  appellee;  Benjamin  F.  Eich- 
olson,  of  counsel. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  to  recover  damage  alleged  to  have 
been  occasioned  by  the  negligence  of  the  city  of  Chicago 
in  filling  up  a  ditch,  in  consequence  of  which  appellee's 
land  was  flooded,  and  the  crops  growing  thereon  destroyed. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for 
$3,316.  Over  the  objections  of  the  defendant  appellee  was 
permitted  to  show  what  the  market  value  of  such  crops  as 
were  grovnng  upon  his  land  in  the  latter  part  of  June, 
1898, would,  in  a  matured  state,  have  been  in  the  following 
October,  November  and  December.  The  flood  by  which 
appellee's  growing  crops  were  destroyed,  occurred  in  the 
latter  part  of  June.     According  to  his  testimony,  in  the 
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spring  of  1898,  he  seeded  seven  acres  of  Hungarian  grass, 
four  and  a  half  acres  of  cucumbers,  two  acres  of  beets,  one 
acre  of  potatoes,  seven  to  eight  acres  of  cabbage,  and  had 
put  out  about  100,000  cabbage  plants.  He  had  also  planted 
four  acres  of  corn. 

At  the  time  the  flood  came,  the  cabbage  plants  were 
above  the  ground,  and  the  Hungarian  grass  was  up;  so  also 
were  the  cucumbers,  the  corn  and  the  beets.  The  cucum- 
bers and  the  beets  were  from  four  to  six  inches  high,  and 
the  corn  eight  to  ten  inches;  the  potatoes  three  to  four 
inches  above  the  ground. 

Appellee  testified  that  after  the  flood  in  the  latter  part 
of  June,  when  the  water  ran  off  from  the  ground,  every 
plant  was  rotted  to  the  surface  of  the  ground;  that  they 
were  all  lying  down,  and  none  grew  up  again,  except  a 
little  of  the  Hungarian  grass,  "  two  strips  straight  through 
the  field  about  three  feet  wide."  Over  objection,  he  was 
permitted  to  state  that  these  two  strips  of  Hungarian  grass 
"  showed  him  afterward  what  a  nice  crop  of  Hungarian 
grass  he  would  have  had  if  it  had  grown  up."  He  was 
also  permitted  to  testify  that  other  crops  in  that  neighbor- 
hood, not  destroyed  by  the  June  fl<x)d,  matured  in  good 
condition. 

Appellee  testified  that  at  the  time  of  the  flood  all  the 
work  necessary  to  be  done  for  the  maturing  of  his  crops 
had  been  performed  except  a  little  weeding;  otherwise  all 
that  was  necessary  for  their  maturity  was  to  permit  them 
to  grow.  He  was  then  permitted  to  testify  what  such 
weeding  would  have  cost  him,  and  what  the  expense  to  him 
of  gathering  and  marketing  the  crop  would  have  been. 
Also  the  time  it  would  have  taken  to  market  the  crop.  He 
was  permitted,  over  the  objection  of  the  defendant,  to  testify 
what  the  fair  cash  market  value  of  the  matured  crops  would 
have  been  in  the  market  in  October,  November  and  Decem- 
ber of  that  year,  and  that  from  this  market  value  there 
should  be  deducted  $150  for  marketing  the  crop. 

If  appellee's  crops  were  destroyed  by  the  negligence  of 
the  city,  he  was  entitled  to  recover  the  value  thereof  at  the 
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time  of  such  destruction.  In  arriving  at  this  value,  there 
could  be  taken  into  consideration  the  right  he  had  to  have 
the  crops  mature  undisturbed  by  any  act  of  the  city,  and  to 
gather  and  market  them. 

It  is  quite  true,  as  is  urged,  that  there  generally  is  not 
what  is  commonly  known  as  a  market  value  for  growing 
crops.  Nevertheless  it  does  not  follow  that  appellee  was 
entitled  to  receive,  not  the  value  of  his  crops  at  the  time  of 
their  destruction,  but  at  a  subsequent  time,  nor  that  the 
ordinary  rule  for  the  ascertainment  of  the  value  of  articles 
is  to  be  departed  from  in  such  a  case  as  the  present,  any 
more  than  it  follows  that  because  an  article  has  not  what 
is  known  as  a  market  value,  therefore  one  wrongfully 
deprived  of  such  article  can  recover  nothing  therefor. 

The  value  of  articles  depends  upon  the  law  of  supply  and 
demand;  that  is  regulated  by  the  industry,  the  desires  of 
mankind,  and  the  operation  of  the  forces  of  nature. 

We  do  not  understand  that  appellee  denies  that  the  dam- 
age he  is  entitled  to  recover  is  to  be  determined  by  an 
ascertainment  of  the  value  of  his  crops  at  the  time  of  their 
destruction.  That,  he  insists,  is  that  such  value  is  to  be 
determined,  not  by  the  conditions  existing  at  the  time  of 
such  destruction,  but  by  that  which  thereafter  happened;  not 
as  a  result  of  such  destruction,  but  of  causes  over  which 
neither  he  nor  appellant  had  any  control,  or  were  in  anywise 
responsible.  Evidence  as  to  the  reasonable  cost,  including 
that  of  the  use  of  the  land,  to  bring  the  crops  to  the  condi- 
tion in  which  they  were  at  the  time  of  their  destruction,  was 
admissible  as  tending  to  show  their  then  value;  and  evi- 
dence also  as  to  what  the  reasonable  probability  was  as  to 
the  maturity  of  such  crops,  the  amount  of  the  same  that 
would  be  matured,  and  the  probable  market  value  of  the 
same  when  matured,  was  admissible,  because  such  evidence 
would  have  tended  to  show  what  the  value  of  the  crops  was 
when  destroyed. 

As  before  stated,  the  reasonable  probability  as  to  the 
maturity  of  such  crops,  and  the  quantity  of  the  same  when 
matured,  was  admissible.     That   having   been  shown,  and 
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the  trial  having  occurred  some  years  after  the  destruction 
of  the  crop,  it  would  not  have  been  proper  to  have  admitted 
upon  the  trial,  evidence  showing  that  a  week  or  two  after 
the  destruction  of  the  crop,  all  the  crops  in  the  neighbor- 
hood where  these  were  growing,  were  destroyed  by  drou^^ht, 
a  simoon,  a  flood  or  a  tempest,  over  which  neither  appellant, 
appellee  nor  any  other  person  had  any  control. 

So,  too,  the  market  price  in  October,  of  matured  crops 
such  as,  in  an  immature  condition,  were  upon  appellee's  land 
the  latter  part  of  June,  was  not  admissible,  because  such 
market  price  in  October  was  produced  by  a  multitude  of 
causes  over  which  neither  of  the  parties  to  this  litigation 
had  any  control,  or  were^in  any  way  or  wise  responsible  for, 
and  was  a  matter  concerning  which,  in  June,  there  could  be 
opinions,  but  not  certainty. 

Had  appellee,  upon  the  trial,  shown  what  the  value  of  his 
crops  was  at  the  time  of  their  destruction,  such  value  not 
being  determined  by  the  actual  state  of  the  market  in  the 
following  October,  but  by  what,  in  June,  was  reasonably 
probable  as  to  maturity  and  value  that  would  exist  in  the 
following  October,  appellant  would  not  have  been  per- 
mitted to  show  that,  owing  to  a  great  fallirig  oflf  in  the 
demand  for  such  crops,  or  an  abundant  supply  of  such  arti- 
cles, the  market  price  in  October  was  much  less  than,  in 
June,  it  was  reasonably  probable  it  would  be  in  the  follow- 
ing October. 

That  the  rule  for  ascertaining  the  value  of  destroyed 
crops  is  as  we  have  stated,  we  regard  as  abundantly  estab- 
lished in  this  state  by  Green  v.  Williams,  45  111.  206;  Cilley 
V.  Hawkins,  48  111.  308;  City  v.  Huenerbein,  85  111.  594;  K. 
&  S.  R.  R.  Co.  V.  Horan,  17  111.  App.  650;  and  that  it  is  the 
rule  generally  prevailing  we  regard  as  shown  by  Reiger  v. 
Worth  Company,  52  L.  R.  A.  362;  Roberts  v.  Cole,  82  N. 
0.  292;  Sedgwick  on  Damages,  sections  937  and  942. 

The  citation  by  appellee  from  Sutherland  on  Damages, 
Vol.  1,  page  194,  is  not  sustained  by  any  of  the  authorities 
there  referred  to,  except  the  case  of  People's  Ice  Com- 
pany V.  Steamer  "  Excelsior,"  44  Mich.  229.     The  statement 
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there  made  on  page  237;  that  *'  the  owner  of  the  growing 
crops  would  not  be  limited  in  his  recovery  to  the  value 
thereof  at  the  time  of  their  destruction,  nor  to  the  fair  rental 
value  of  the  lands,"  we  do  not  regard  as  even  claimed  by 
appellee  to  be  the  rule;  nor  can  we  assent  to  the  further 
expression  of  opinion  in  that  case,  that  if  suit  were  brought 
and  the  case  tried  at  once,  the  rule  for  ascertaining  the  dam- 
age to  which  the  owner  of  the  crops  was  entitled,  would  be 
variant  from  the  rule  to  be  followed  in  case  the  suit  was 
not  tried  until  ^  very  considerable  time  after  the  destruc- 
tion; nor  do  we  think  it  follows,  as  is  indicated  in  that  case, 
that  to  allow  evidence  of  things  happening  after  the  de- 
struction of  the  crop  to  be  shown  for  the  purpose  of  deter- 
mining its  value,  would  be  less  favorable  to  a  wrong-doer 
than  if  the  evidence  were  confined  to  that  known  and  rea- 
sonably probable  at  the  time  of  the  destruction. 

That  which  we  have  said  concerning  the  testimony  as  to 
the  market  value  of  the  crops  in  October,  is  applicable  to 
testimony  that  in  the  neighborhood  in  which  these  crops 
were,  similar  crops  matured  well  in  the  season  of  1898.  The 
value  of  the  destroyed  crops  is  not  to  be  determined  by  that 
which,  after  such  destruction,  actually  took  place  as  to 
other  crops  growing  in  the  same  neighborhood,  but  by  that 
which  was  reasonably  probable  at  the  time  of  the  destruc- 
tion of  appellee's  crops. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


B.  Glnsburg  v.  Edward  Morrall. 

1.  Practicb— WTiere  Exceptions  Are  Not  Taken  to  Action  of  Trial 
Court.— Decisions  of  the  trial  court  to  which  no  exceptions  are  taken 
can  not  be  assigned  for  error. 

2.  WrmvasBB— Wife  for  Huf^nd.—A  wife  is  not  a  proper  witness 
for  her  husband  in  a  replevin  suit  against  him. 

3.  Res  Adjudicata— i^cpZcvtn.— One  replevin  suit  after  another  can 
not  be  brought  unless  there  be  a  failure  to  secure  service  in  the  orig- 
inal suit  or  other  illegal  proceeding. 
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Replevin.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  thp  October  term,  1901.  Revereed  and  remanded. 
Opinion  filed  December  80,  1902.  ^  Rehearing  denied  January  d,  1903. 

Henry  E.  Nothomb,  attorney  for  appellant;  Adolph 
Marks,  of  counsel. 

Frank  J.  Hogan,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

Edward  J.  Morrall,  appellee,  bought  of  B.  Ginsburg, 
appellant,  a  furniture  dealer,  certain  household  goods, 
lie  paid  some  money  therefor,  and  gave  his  note  for  the 
balance  of  the  purchase  money. 

This  note  was  secured  by  giving  a  chattel  mortgage  of 
said  goods,  signed  in  the  name  of  "  Edward  Morril "  and 
''  Edward  Morill,"  properly  acknowledged  in  the  name  of 
"  Edward  Moril,"  and  filed  for  record  in  the  the  recorder's 
office  of  Cook  county.  The  mortgage  provided  that  upon 
default  in  any  or  either  of  said  payments  that  Morrall 
should  deliver  up  the  goods  to  Ginsburg. 

During  the  period  of  two  years  immediately  after  the 
giving  of  this  mortgage  Morrall  paid  less  than  $30  thereon; 
Ginsburg  states,  that  not  only  did  Morrall  not  pay  as  he 
had  agreed,  but  threatened  the  collector  with  violence,  and 
thereupon  Ginsburg  instituted  a  replevin  suit  before  Jarvis 
Blume,  a  justice  of  the  peace,  and  with  a  writ  issued  therein 
obtained  possession  of  the  goods  on  or  about  the  25th  day 
of  May,  1900.  After  hearing  the  evidence,  judgment  was 
rendered  by  the  court  in  favor  of  Ginsburg,  appellant,  and 
against  appellee,  for  the  right  of  possession  of  the  property 
taken  on  the  writ,  one  cent  damages  and  costs  of  suit. 
Soon  thereafter,  Morrall,  appellee,-  went  many  miles  out 
into  the  countr}'^  to  the  office  of  John  R.  McDonald,  a 
justice  of  the  peace,  and  before  him  began  a  replevin  suit 
to  obtain  possession  of  the  same  goods,  the  right  to  the 
possession  of  which  had  been  determined  in  the  above  men- 
tioned replevin  suit,   and  judgment  was  obtained   before 
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McDonald  for  $90.  Appeal  was  taken  to  the  Superior 
Court  and  there  judgment  rendered  for  the  plaintiff, 
in  the  sum  of  $50,  and  by  appeal  the  case  is  brought  to  this 
court. 

As  this  statement  discloses,  this  is  a  suit  in  replevin,  and 
reversal  of  the  judgment  entered  therein  by  the  Superior 
Court  is  sought  on  three  grounds :  First,  because  the  court 
erred  in  overruling  motion  for  new  trial;  second,  because 
the  court  admitted  and  refused  to  strike  out  improper  evi- 
dence; third,  because  the  court  erred  in  failing  to  instruct 
the  jury  to  find  the  issues  for  the  defendant. 

After  verdict  of  the  jury,  a  motion  for  new  trial  was 
made  and  overruled.  No  exception  to  the  order  overruling 
the  motion  was  preserved.  The  bill  of  exceptions  contains 
all  the  evidence  in  the  case  and  may  be  wholly  insutBcient 
to  warrant  the  finding  of  the  jury.  However,  as  no  excep- 
tion was  taken  to  the  decision  of  the  court  overruling  the 
motion  for  a  new  trial  at  the  time  it  was  announced,  that 
decision  can  not  be  assigned  for  error.  Pottle  v.  Mc- 
Whorter,  13  III.  454;  Trigger  v.  Drainage  District,  193  111. 
231. 

The  testimony  of  plaintiff's  wife  was  wholly  incompe- 
tent. Poppers  V.  Wagner,  33  111.  App.  113;  Wolff  v.  Van 
Housen,  55  111.  App.  295;  Craig  v.  Miller,  133  111.  300. 

However,  no  advantage  can  be  had  of  that  error,  unless 
exception  thereto  was  taken  with  reasonable  promptness. 
She  was  called  to  the  witness  stand  and  before  she  had 
stated  whether  she  sustained  any  relation  to  the  plaintiff 
she  proceeded  to  give  important  testimony,  and  further 
said :  "  I  never  signed  any  papers;  neither  did  my  hus- 
band. That  is  not  my  husband's  writing  on  those  papers. 
I  swear  to  God  he  never  signed  that  chattel  mortgage.  We 
did  get  goods  from  Mr.  Ginsburg,  but  we  paid  for  them 
afterwards.     We  never  signed  any  mortgage." 

Counsel  for  appellant  then  moved  to  strike  out  her  tes- 
timony upon  the  ground  that  she  was  the  wife  of  the  plaint- 
iff and  incompetent  to  testify.  The  motion  was  overruled 
and  to  this  ruling  of  the  court  the  defendant  then  and  there 
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duly  excepted.  Objection  to  Mrs.  Morrall  as  an  incompe- 
tent witness  ought  to  have  been  made  at  the  earliest 
moment  possible,  but  from  her  testimony  it  could  not  have 
been  known  that  she  was  the  plaintiflTs  wife  before  the 
motion  to  strike  out  her  testimony  was  made.  In  fact  the 
attorney  for  appellee  even  suggests  that  the  evidence  does 
not  show  that  she  was  the  wife  of  the  plaintiff.  However, 
in  view  of  her  language,  we  have  no  doubt  that  she  was 
the  wife  of  the  plaintiflf  and  that  the  motion  of  appellant 
to  strike  out  her  testimony  ought  to  have  been  sustained. 
Her  language  was  very  forcible  and  undoubtedly  made  a 
profound  impression  on  the  jury.  The  chattel  mortgage, 
as  the  case  was  tried,  was  a  controlling  element,  and  she 
states,  "  I  swear  to  God  my  husband  never  signed  that 
chattel  mortgage."  If  the  jury  believed  her  words,  we  can 
account  for  their  verdict;  but  attorney  for  appellee  suggests 
that  since  exception  to  the  order  overruling  the  motion  for 
a  new  trial  was  not  preserved,  we  are  prevented  from  con- 
sidering the  prejudicial  error  of  refusing  to  exclude  the 
wife's  testimony  and  he  holds  up  as  a  bar  the  case  of  Pottle 
V.  McWhorter,  supra.  That  case  was  very  similar  to  the 
one  at  bar.  There,  no  exception  was  preserved  to'an  order 
overruling  motion  for  a  new  trial,  but  the  record  shows 
that  portions  of  the  evidence  offered  by  the  defendant  to 
support  the  issues  on  his  part  were  objected  to  by  the 
plaintiflf,  the  objections  overruled  and  exceptions  taken  in 
proper  time  to  the  decisions  of  the  court  admitting  same. 
The  court  there  say :  "  Some  of  the  evidence  admitted 
was  clearly  improper  and  did  not  tend  to  prove  either  of 
the  issues  in  the  case;  and  it  is  impossible  to  account  for 
the  findings  of  the  jury,  except  upon  the  supposition  that 
they  were  influenced  bj^  this  incompetent  testimony."  And 
the  court  concludes  its  opinion  with  the  statement  that  the 
plaintiff's  objection  to  the  testimony  offered  to  prove  such 
a  state  of  facts  was  therefore  improperly  overruled  and 
therefore  they  reversed  the  judgment. 

So,  in  the  case  at   bar,  at  the  earliest  moment  possible, 
and  so  soon  as  the  attorney  for  the  appellant  could  know 
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that  Mrs.  Morrall  was  the  wife  of  plaintiflf,  he  moved  the 
court  to  strike  oat  her  testimony.  His  motion  was  over- 
ruled and  exception  then  and  there  taken.  Her  testimony 
was  clearly  improper  and  doubtless  influenced  the  jury,  at 
least  we  can  not  say  that  it  did  not  influence  the  jury. 
She  corroborated  her  husband  as  to  the  signature  to  the 
chattel  mortgage,  and  without  her  testimony,  the  uncor- 
roborated statement  of  the  plaintiflf  was  denied  by  the  tes- 
timony of  several  witnesses  for  the  defendant.  The  case 
of  Pottle  V.  McWhorter  does  not  seem  to  have  been  reversed 
or  modified,  and  we  shall  therefore  hold  the  refusal  of  the 
court  to  sustain  the  motion  to  strike  out  the  testimony  of 
the  defendant's  wife  was  prejudicial  error  and  sufficient  to 
cause  the  reversal  of  this  judgment.  Upon  another  trial  it 
can  be  shown  whether  or  not  the  second  replevin  suit  was 
properly  brought  in  the  country  as  aforesaid  soon  after  the 
first  judgment  was  entered  in  the  first  replevin  suit. 
Apparently,  both  suits  were  between  the  same  parties  and 
the  same  property  was  the  subject-matter  of  each  replevin 
suit,  and  if  there  are  no  other  circumstances,  disclosed  by 
the  evidence,  to  warrant  the  second  suit,  then  an  instruc- 
tion should  be  given  to  the  jury  to  find  the  issues  for  the 
defendant.  One  replevin  suit  after  another  can  not  be 
brought  unless  there  be  a  failure  to  secure  service  in  the 
original  suit  or  other  illegal  proceeding.  There  must  be 
an  end  of  litigation  before  the  offices  of  every  justice  of  the 
peace  in  the  county  have  been  visited. 
Judgment  reversed  and  cause  remanded. 


Franklin  Osburn  v.  City  of  Chicago: 

1.  CiTiBS  AND  YiLhAOBa— Right  under  Police  Power  to  Require 
RaUroads  to  Elevate  7Vack8.—A  municipality  has  the  right  in  the  legal 
exerciBe  of  its  police  power,  within  reasonable  limits,  to  require  a 
railroad  company  to  elevate  its  tracks  so  as  to  avoid  grade  crossings  over 
public  streets,  and  thus  protect  the  lives  and  property  of  its  citizens. 

2.  Easements— 0/  Public  in  Railroad  Right  of  Way.^A  right  of 
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way  belonging  to  a  railroad  company  is  private  property  as  to  an 
adjoining  owner  and  the  latter  has  no  easement  thereon  of  light,  air 
and  view. 

3.  RAiLROAjya— Liability  of  Owner  of  Property  Devoted  to  Public 
Uaes.— The  liability  of  the  owner  of  property  devoted  to  public  uses  is 
no  gi'eater  than  that  of  the  owner  of  property  held  for  private  uses. 

Trespass  on  the  Case.— Damages  caused  by  the  elevation  of  rail- 
road tracks.  Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Farun  Q.  Ball,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1901.  Affirmed.  Opinion  filled  Decem- 
ber 30,  1902. 

Statement. — Appellant  sued  to  recover  damages  alleged 
to  have  been  caused  by  elevation  of  the  tracks  of  the  Chi- 
cago and  North  Western  Railway  Company  under  an 
ordinance  enacted  by  the  city  council  of  Chicago.  In  his 
declaration  he  alleges  that  he  is  the  owner  of  certain 
blocks  of  land  embraced  within  the  city  limits,  containing 
about  125  acres,  having  a  width  of  about  half  a  mile  from 
east  to  west;  that  prior  to  the  elevation  of  the  tracks,  it 
was  possible  for  persons  and  vehicles  to  pass  over  the  rail- 
road right  of  way  which  runs  diagonally  across  the  prop- 
erty, at  or  near  the  level  of  the  ground;  that  without  his 
knowledge  or  consent,  and  without  compensation  to  him, 
the  city,  by  said  ordinance,  caused  the  tracks  to  be  elevated 
upon  an  embankment  thirteen  feet  high,  eighty  feet  wide 
at  the  bottom  and  forty  at  the  top;  and  that  by  reason  of 
such  elevation  access  and  egress  to  appellant's  premises 
was  closed,  and  light,  air  and  vision  were  obstructed,  thus 
greatly  injuring  the  property  and  damaging  appellant. 

There  is  evidence  tending  to  show  that  the  embankment 
extends  about  half  a  mile  through  the  property  without 
any  viaduct,  subway  or  crossing  within  that  distance,  over 
or  under  the  tracks;  that  the  premises  said  to  be  damaged 
had  been  prior  to  the  elevation  platted  into  blocks,  and 
three  north  and  south  streets  laid  out,  which  were  intended 
to  run  across  said  railroad  tracks  and  right  of  way;  that 
these  proposed  streets  are  now  completely  closed,  and  that 
appellant's  property  has  been  damaged. 

At  the  close  of  the  plaintiff's  evidence,  the  court  in- 
structed the  jury  to  find  for  the  defendant. 
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N.  M.  Jones,  attorney  for  appellant 

Charles  M.  Walker,  corporation  counsel,  and  Thomas 
J.  Sutherland,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Appellant's  counsel  relies  for  the  recovery  sought,  upon 
the  constitutional  provision,  that  private  property  shall  not 
be  taken  or  damaged  for  public  use,  without  just  compen- 
sation. It  is  to  be  borne  in  mind  that  the  damage  which 
it  is  alleged  appellant  has  suffered  is  charged  in  his  decla- 
ration to  have  been  caused  solely  by  the  elevation  of  the 
tracks  of  the  railroad  company  on  its  own  right  of  way. 
There  is  here  no  claim  for  damages  by  reason  of  closing  or 
changing  the  grade  of  existing  streets  or  occupying  them 
with  railroad  tracks.  No  direct  physical  disturbance  is 
alleged  of  any  right  of  property  possessed  by  appellant, 
differing  in  kind  or  degree  from  that  of  the  public  in  gen- 
eral. The  plat  of  appellant's  property  introduced  in  evi- 
dence shows  that  the  streets  laid  out  thereon  do  not  cross 
or  include  any  part  of  the  railroad  right  of  way,  but  stop 
at  its  outer  borders.  No  streets  were  ever  opened  across 
the  tracks  and  none  were  closed  by  the  erection  of  the 
embankment.  Appellant  has  not  been  thereby  deprived 
of  any  right  of  access  or  egress  which  he  ever  possessed. 
Damages  for  the  loss  of  what  appellant  never  possessed 
can  scarcely  be  deemed  recoverable.  It  is  possible  that 
the  difficulties  in  the  way  of  opening  the  streets  referred 
to  across  the  right  of  way  may  be  greater  now  than  before 
the  elevation,  but  this  would  afford  no  cause  of  action. 
The  street  might  never  have  been  opened  had  there  been 
no  elevation.  The  cases  cited  by  appellant,  in  which 
changes  of  the  grade  of  streets,  the  building  of  viaducts, 
the  construction  of  railroads  upon  public  streets,  thereby 
injuring  private  property,  have  been  deemed  a  taking  of 
private  property  for  public  use,  so  as  to  entitle  the  owner 
to  recover  special  damages  therefor,  are  not  in  point. 

That  the  municipality  had  the  right,  in  the  legal  exercise 
of  its  police  power,  within  reasonable  limits,  to  require  the 
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railroad  company  to  elevate  its  tracks  so  as  to  avoid  grade 
crossings  over  public  streets,  and  thus  protect  the  lives  and 
property  of  its  citizens,  is  not  now  open  to  question.  City 
of  Chicago  V.  Jackson,  196  111.  496-502.  It  is  true  that 
rights  of  property  can  not  be  invaded  under  the  guise  of  an 
exercise  of  the  police  power.  But  requiring  the  railroad 
to  elevate  its  tracks  on  its  own  right  of  way,  invaded  no 
right  of  property  for  which  appellant  is  entitled  to  recover 
compensation.  Recovery  can  not  be  had  of  the  railroad 
company  for  damages  caused  by  the  alleged  obstruction  of 
light,  air  and  view  occasioned  by  such  track  elevation.  A 
r  ght  of  way  belonging  to  a  railroad  company  is  private 
property  as  to  an  adjoining  owner  and  the  latter  has  no 
easement  thereon  of  light,  air  and  view.  Kotz  v.  I.  C.  R. 
R.  Co.,  188  111.  578-583;  C.  &  W.  R.  R.  Co.  v.  Cogswell,  44 
111.  App.  388.  There  was  here,  as  we  have  said,  no  direct 
physical  disturbance  of  any  public  or  private  right  which 
the  plaintiff  enjoys  in  connection  with  his  property  which 
entitles  him  to  special  damage  in  excess  of  that  sustained 
by  the  public  generally.  See  City  of  Chicago  v.  Spoor,  190 
111.  340-347,  and  cases  there  cited.  The  railroad  had  the 
right  to  elevate  its  tracks,  independent  of  the  ordinance 
without  liability  for  so  doing.  The  city  incurred  no  liabil- 
ity by  requiring  the  road  to  do  for  the  public  safety,  what 
the  railroad  company  had  a  right  to  do  of  its  own  volition, 
upon  its  own  property,  without  incurring  liability.  The 
liability  of  the  owner  of  property  devoted  to  public  uses  is 
jinder  such  circumstances  no  greater  than  that  of  the  owner 
of  property  held  for  private  purposes.  C.  &  W.  I.  R.  R. 
Co.  V.  Cogswell,  and  Kotz  v.  111.  Cent.  Ry.  Co.,  supra; 
Metropolitan  W.  S.  El.  R.  R.  Co.  v.  Goll,  100  III.  App. 
323-334,  et  seq. 
The  judgment  of  the  Superior  Court  is  affirmed. 
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George  Middendorf  et  al.  y.  August  Schnlze. 

1.  Master  and  Srrvant— Sferrani  Assumes  the  Ordinary  Hazards 
of  the  Employment — A  servant  assumes  the  ordinary  hazards,  of  the 
employment  in  which  he  is  engaged. 

2.  Neguoence— By  Reason  of  Which  Damage  Can  Be  Recovered.— 
The  only  negligence  for  which  an  injured  party  can  recover  damage  is 
that  which  was  the  proximate  cause  of  the  hurt. 

Trespass  on  the  Case*  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Re- 
versed and  remanded.    Opinion  filed  December  30,  1902. 

Thornton  &  Chancellor,  attorneys  for  appellants. 

Charles  S.  Harmon  and  George  E.  Dawson,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion  of 
the  court. 

This  was  an  action  to  recover  damages  for  personal  inju- 
ries said  to  have  been  sustained  by  reason  of  the  negligence 
of  appellants.  The  plaintiflfs  declaration,  after  stating  that 
he  was  in  the  service  of  the  defendants  and  that  it  was 
their  duty  to  do  certain  things,  proceeds : 

"  Yet  defendants,  not  regarding  their  duty  in  that  behalf, 
so  negligently  and  improperly  failed  to  provide  said  elevator 
with  such  guards,  appliances,  checks  and  other  equipments, 
for  securing  the  entire  and  safe  control  of  said  elevator  to 
the  person  using  same  during  such  use,  and  so  carelessly 
and  negligently  failed  to  take  all  proper  and  necessary  pre- 
cautions Tor  securing  the  safety  and  security  of  whomso- 
ever might  at  any  time  be  using  said  elevator,  that  while 
plaintiff,  with  all  due  care,  was  in  the  act  of  unloading  from 
said  elevator  to  the  third  floor  of  said  building,  a  hand 
truck,  loaded  with  egg  cases,  said  elevator  was  then  and 
there,  without  any  sufficient  previous  warning,  set  in  motion 
by  or  through  the  agency  of  some  person  or  persons  to 
the  plaintitf  unknown,  and  while  the  plaintiff  was  unable 
to  prevent  same,  was  lowered  in  such  manner  that  said 
truck  was  thereby  pressed  with  great  force  and  violence 
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against  plaintiff^s  side  and  body,  and  said  elevator  still 
descending,  said  load  of  egg  cases  was  precipitated  upon 
and  over  plaintiff,  by  reason  whereof  ana  of  the  pressure 
of  said  truck  handle  plaintiff  was  grievousW  wounded." 

The  second  count  of  the  plaintiff's  declaration  says  that 
there  was,  prior  to  his  injury,  in  the  city  of  Chicago  the 
following  ordinance : 

"438.  Elevator  Shafts  and  Enclosures. — All  elevator 
shafts  and  elevator  enclosures  of  every  kind  shall  have 
iron  doors  which  shall  be  made  to  open  from  the  inside 
only,  excepting  only  the  door  upon  the  ground  iBioor  of  the 
building,  which  shall  also  have  a  lock  to  permit  opening 
the  same  from  the  outside." 

And  it  was  the  duty  of  the  defendants  to  comply  there- 
with; and  then  proceeds: 

"Yet  the  defendants,  not  regarding  their  duty  in  that 
behalf,  so  negligently  and  improperly  failed  to  provide  the 
elevator  shaft  or  enclosure  of  said  last  mentioned  elevator 
with  iron  doors  so  made,  and  so  failed  to  provide  said  shaft 
or  enclosure  with  any  doors  whatsoever,  that  while  the 
plaintiff  was  in  the  act  of  unloading  from  said  elevator  a 
hand  truck,  said  elevator  was  then  and  there,  without  any 
previous  warning  thereof,  set  in  motion  by  or  through  the 
agency  of  some  person  or  persons  to  the  plaintiff  unknown, 
and  while  plaintiff  was  unable  to  prevent  same,  was  lowered 
in  such  manner  that  said  truck  was  thereby  pressed  with 
great  force  and  violence  against  plaintiff's  side  and  body, 
and  said  elevator  still  descending,  said  load  of  egg  cases  was 
precipitated  upon  and  over  plaintiff,"  etc. 

Plaintiff'  testified  that  he  was  in  the  elevator  and  up  to 
the  third  floor;  that  he  stopped  the  elevator  and  was  going 
to  shove  the  truck  off  "  the  way  we  always  do,  and  some- 
body shook  the  rope  and  I  hollered  and  said,  '  Wait,  there 
is  a  load  on.'  I  had  the  handle  and  was  shoving  it  off,  and 
down  goes  the  elevator,  and  the  handle  caught  me  pretty 
near  up  against  the  wall  so  I  hollered,  and  the  truck  went 
over  on  top  of  me,  egg  cases  and  all.  I  hollered  and  some- 
body stopped  the  elevator." 

According  to  each  count  of  the  declaration,  the  accident 
to  appellee  was  caused  by  the  elevator  being  set  in  motion 
by  or  through  the  agency  of  some  person  or  persons  to  the 
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plaintiff  unknown.  The  evidence  as  to  the  cause  of  the 
accident  sustains  the  charge  in  the  declaration,  save  that 
the  only  testimony  that  any  person  started  the  elevator  is 
that  of  the  plaintiff,  that  somebody  shook  the  rope;  other- 
wise, no  one  testifies  that  anybody  shook  the  rope  or  took 
hold  of  it,  or  did  anything  to  start  the  elevator.  The 
plaintiff's  testimony  that  somebody  shook  the  rope  is  based 
upon  his  seeing  a  movement  of  the  rope  in  the  elevator 
cage;  therefrom  he  infers  that  the  rope  was  shaken;  that 
the  defendants,  or  either  of  them,  or  any  person  in  their 
employ,  or  by  their  direction,  or  to  their  knowledge  or 
notice,  either  started  the  elevator  or  shook  the  rope,  was 
not  shown;  neither  is  it  charged  in  the  declaration.  It  is 
not  charged  in  the  declaration  nor  shown  by  the  evidence 
that,  considering  the  use  to  which  this  freight  elevator  was 
put,  it  was  practical  to  arrange  the  operation  of  the  same 
so  that  the  sole  control  thereof  should  be  in  the  person 
"  using  the  same,  during  such  use,"  or  that  there  was  any 
law  or  ordinance  requiring  that  the  elevator  should  be 
so  equipped;  while  it  does  appear  that  appellee  well  knew 
the  elevator  could  be  moved  bj^  persons  using  the  same, 
that  is,  by  persons  not  in  the  elevator  cage;  therefore,  a 
movement  of  such  elevator  by  some  one  outside  of  it  while 
he  was  in  the  same,  was  a  risk  which  he  assumed.  A  serv- 
ant assumes  the  ordinary  hazards  of  the  employment  in 
which  he  is  engaged.  C,  B.  <fe  Q.  Ry.  Co.  v.  Abend,  7  111. 
App.  130;  Page  v.  Naughton,  63  App.  Div.  377;  Tobin  v. 
Friedman  Mfg.  Co.,  67  111.  App.  149. 

It  does  appear  that  appellants  had  not  complied  with  the 
ordinance  of  the  city  heretofore  mentioned,  but  it  is  not 
shown  that  such  non-compliance  was  the  cause  of  the 
injury. 

The  only  negligence  for  which  an  injured  party  can 
recover  damage  is  that  which  was  the  proximate  cause  of 
the  hurt.  It  was  not  upon  the  trial  made  to  appear  that 
had  the  elevator  shafts  and  enclosure  been  equipped  with 
doors,  such  as  are  required  by  the  ordinance,  the  elevator 
would  have  been  so  constructed  that  it  could  not  be  moved 
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from  the  outside.  The  ordinance  does  not  require  that  ele- 
vators shall  be  so  constructed  that  the  entire  and  sole  con- 
trol of  the  same  shall  be  secured  to  the  person  using  the 
same,  during  the  use  thereof.  The  difficulty  with  the  claim 
made  by  appellee,  under  the  ordinance  introduced  in  evi- 
dence, is  not  that  a  failure  to  comply  with  the  same  was  not 
negligence,  but  that  it  does  not  appear  that  such  negli- 
gence was  thef  proximate  cause  of  the  injury  he  received. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


_  Bank  of  Commerce  v.  George  S.  Miller. 

1106      224| 

\d202&  410|  1.  Banks  and  Banking— Ctw/om  Win  Not  Excuse  a  Collecting  Bank 
from  Exercising  All  Reasonable  Di/igcrtce.— No  general  custom  will 
excuse  a  collecting  bank  from  exercising  all  reasonable  diligence  in 
collecting  a  check,  and  a  special  usage  will  have  no  greater  effect  in 
excusing  the  bank,  than  will  a  general  custom. 

2.  Same— Plarh'cM/ar  Custom  of  Bank  Must  Be  Known  to  Customer 
to  Be  Binding  upon  Him. — A  particular  custom,  in  order  to  be  binding 
on  a  customer  sending  a  draft  for  collection,  under  the  circumstances 
of  this  case,  must  have  been  actually  known  to  him  when  he  sent  it. 

3.  Ratification— Jtfade  Only  upon  Full  Knowledge  of  the  Material 
JTac/s.— Ratification  is  not  made  save  with  full  knowledge  of  all  mate- 
rial facts;  the  ratification  of  the  principal  in  ignorance  of  them  is  no 
defense  to  the  agent. 

4.  Usage— /foil?  it  Must  Be  Established.-— XJssLge  is  a  fact,  and  if  it 
is  a  particular  usage,  it  must  be  known  to  the  parties,  and  if  a  general 
usage,  it  must  be  so  well  established  and  known,  that  it  must  be  con- 
sidered that  parties  reasonably  well  acquainted  with  the  business  either 
knew  it  or  ought  to  have  known  it. 

Trespass  on  tho  Case.— Damages  for  negligence  of  bank  in  collect- 
ing a  draft.    Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Cufford,  Judge  presiding.    Heard  in  the  Branch  Appel- 
*    late  Court  at  the  October  term,  1901.    Affirmed.    Opinion  filed  Decem- 
ber 30, 1903. 

Appellee,  in  1895,  resided  at  Monee,  Illinois,  about  thirty- 
four  miles  from  Chicago,  where  he  conducted  for  some  years 
prior  thereto,  a  general  store  and  grain  elevator  business. 
During  all  this  time  he  had  been  doing  business  with  Tim- 
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berlake  &  Company,  and  their  predecessors,  commission 
merchants,  with  offices  at  501  Eoyal  Insurance  Building,  in 
Chicago,  selling  them  com.  During  this  period  he  was  a 
depositor  with  the  appellant,  Bank  of  Commerce. 

It  was  the  custom  of  the  appellee  from  time  to  time  to 
draw  sight  drafts  upon  Timberlake  &  Compan}%  and  send 
them  with  other  items  to  the  Bank  of  Commerce  for  deposit 
and  collection.  He  had  no  bank  deposit  or  pass-book  and 
it  does  not  appear  that  he  knew  the  rules  and  method 
employed  by  the  bank  for  the  collection  of  the  items  which 
he  forwarded. 

On  Wednesday,  July  3,  1895,  Timberlake  &  Companj^ 
were  indebted  to  appellee  in  the  sum  of  $1,800  and  upwards, 
and  in  the  evening  of  that  day  he  made  out  a  deposit  state- 
ment, including  a  number  of  small  checks  and  a  sight  draft 
for  $1,000  upon  Timberlake  &  Company,  signed  by  him 
and  made  payable  to  the  order  of  the  Bank  of  Commerce. 
July  4,  1896,  was  a  holiday,  and  on  the  morning  of  July 
5th,  he  mailed  the  letter  inclosing  the  items  for  deposit 
with  the  draft.  The  draft  was  received  by  the  bank  at  2:30 
p.  M.  on  Friday,  the  fifth  day  of  July,  1895.  It  was  immedi- 
ately entered  for  collection,  and  a  postal  card  dated  July 
5,  1895,  was  made  out  stating  that  the  bank  had  received 
and  credited  the  $1,000  draft,  but  was  not  mailed  to  appel- 
lee until  the  evening  of  Saturday  the  sixth  and  was  received 
Monday,  July  8th. 

The  bank  presented  the  draft  to  Timberlake  &  Com- 
pany by  messenger,  about  eleven  o'clock  of  Saturday,  July 
6, 1895,  and  their  check  for  $1,000  on  the  National  Bank  of 
the  Republic,  payable  to  the  order  of  the  Bank  of  Com- 
merce, was  received  and  the  draft  was  stamped  "  Bank  of 
Commerce,  paid,"  and  delivered  to  Timberlake  &  Com- 
pany. It  was  about  two  blocks  from  the  Bank  of  Com- 
merce to  the  office  of  Timberlake  &  Company  and  about 
one-half  block  from  the  Bank  of  Commerce  to  the  National 
Bank  of  the  Republic. 

The  Bank  of  Commerce  did  not  present  this  check  for  pay- 
ment or  certification  to  the  National  Bank  of  the  Republic 
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on  Saturday,  and  on  Monday  the  eighth,  presented  it  for  col- 
lection through  the  clearing  house,  and  it  reached  the 
National  Bank  of  the  Republic  between  eleven  and  twelve 
o'clock  on  Monday,  July  8th,  (along  with  other  checks 
which  in  the  aggregate  exceeded  the  entire  amount  to  the 
credit  of  Timberlake  &  Company),  and  payment  was 
refused. 

The  account  of  Timberlake  &  Company  w^as  good  for 
the  amount  of  the  check  on  Saturday,  and  the  check  would 
have  been  certified  and  paid  if  presented  when  the  bank 
opened  on  July  8th,  but  about  eleven  o'clock  the  National 
Bank  of  the  Republic  credited  the  entire  balance  of  the 
Timberlake  &  Company  account  upon  demand  notes 
which  it  held,  and  refused  to  pay  further  checks,  and  at  noon 
on  Monday,  Timberlake  .&  Company  failed,  and  have  since 
remained  insolvent. 

On  the  afternoon  of  Monday,  July  8th,  the  bank  wired 
appellee  "  Timberlake  draft  not  good."  This  telegram  was 
received  late  in  the  afternoon,  and  next  morning  appellee 
came  to  Chicago  on  an  early  train,  was  introduced  to  the 
attorneys  of  the  bank  and  with  their  assistance  started  an 
attachment  suit  against  Timberlake  &  Company  for  the 
entire  amount  of  his  claim,  including  $1,000. 

On  his  return  home  on  the  evening  of  Tuesday,  July  9th, 
after  starting  the  attachment  suit,  he  was  advised  by  letter 
and  telegram  which  he  found  awaiting  him,  that  the 
bank,  appellant,  had  received  a  check  and  that  it  presented 
the  check  at  the  office  of  Timberlake  &  Company  immedi- 
ately after  the  refusal  to  pay  by  the  National  Bank  of  the 
Republic,  and  that  the  cashier  of  Timberlake  &  Company 
stated  that  Timberlake  had  gone  home  sick  and  that  the 
matter  would  be  all  right  in  the  morning,  and  that  it  would 
present  the  check  at  the  bank  again  on  the  morning  of  the 
next  day  (Wednesday). 

July  11,  1895,  the  appellee  sent  to  appellant  the  follow- 
ing letter : 

'*  Monde,  III.,  July  11, 1895. 
Bank  of  Commbboe,  Chicago,  Illinois. 

Gentlemen  :    Letters  and  messages  received.    On  7-6-^95 
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I  received  acknowledgment  that  Tiraberlake  draft  was  paid 
and  placed  to  my  credit.  I  will  hold  you  responsible  for 
said  amount.     I  remain, 

Tours  truly, 

Gbobgb  S.  Miller." 

On  the  13th  day  of  July,  1896,  appellee  received  through 
the  mail  from  appellant  the  said  Timberlake  check,  but 
returned  it  to  appellant,  writing  the  following : 

"  It  is  useless  for  you  to  attempt  to  foist  this  check  of 
W.  M.  Timberlake  &  Co.  upon  me.  I  do  not  own  it  and  I 
will  not  have  it,  and  will  return  it  to  you  every  time  you 
send  it  to  me.    I  remain." 

Appellee  made  demand  upon  appellant  about  July  15, 
1895,  for  payment  of  said  amount  of  $1,000  and  payment 
was  refused. 

Felsenthal  &  Foreman,  attorneys  for  appellant. 

Frank  F.  Keed,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

The  draft  involved  in  this  case  was  received  from  George 
S.  Miller,  appellee,  of  Monee,  Illinois,  by  the  Bank  of  Com- 
merce of  Chicago,  appellant,  through  the  mail  at  2 :30 
o'clock  in  the  afternoon  of  Friday,  July  the  fifth,  1895.  It 
was  made  payable  to  appellant,  signed  by  appellee,  and 
drawn  on  Timberlake  &  Company,  a  commission  firm  of 
Chicago.  The  bank  did  not  present  the  draft  to  the  drawee 
until  the  next  day  at  about  eleven  o'clock  and  then  received 
therefor  an  uncertified  check  drawn  upon  the  National  Bank 
of  the  Kepublic  to  the  order  of  the  bank  and  signed  by  Tim- 
berlake &  Company. 

The  Bank  of  Commerce  took  no  steps  to  collect  or  have 
certified,  the  check  on  Saturday,  but  on  Monday  presented 
it  for  collection  at  the  clearing  house,  and  it  reached  the 
National  Bank  of  the  Kepublic  between  eleven  and  twelve 
o'clock  on  Monday,  July  8th,  where  and  when  payment  was 
refused.  The  account  of  Timberlake  &  Company  was  good 
for  the  amount  of  check  at  National  Bank  of  the  Republic, 
during  Saturday,  and  at  ten  o'clock,  and  for  some  time  there- 
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after,  on  Monday,  July  8th,  but  about  eleven  o'clock  the 
National  Bank  of  the  Republic  appropriated  the  entire  bal- 
ance of  Timberlake  &  Company  to  pay  certain  demand 
notes,  and  one  hour  thereafter  Timberlake  &  Company 
failed,  and  have  since  then  remained  insolvent. 

Appellee  recovered  judgment  in  the  Circuit  Court  for  the 
amount  of  the  draft.  Appellant  bases  its  request  for  a 
reversal  of  this  judgment  upon  five  grounds,  first,  that  it 
was  not  guilty  of  neo^ligence  in  not  presenting  for  payment 
the  draft  on  the  day  of  its  receipt. 

The  declaration  does  not  count  upon  this  fact  as  an  act 
of  negligence,  but  sets  up  as  the  cause  of  loss  only  the  fol- 
lowing : 

•'  The  defendant,  appellant,  wholly  failed  to  present  said 
check  for  payment  or  certification  until  long  after  the  hour 
of  12:30  p.  M.  on  the  said  8th  day  of  July,  A.  D.  1895,  until 
the  hour  of  2  o'clock  p.  m.  on  said  day,  when  the  said  National 
Bank  of  the  Republic  refused  to  honor  and  pay  said  check, 
wherefore  by  reason  of  the  taking  of  the  said  check  by  the 
said  Bank  of  Commerce  instead  of  legal  tender  or  money 
payable  to  said  draft  and  by  reason  of  the  failure  of  the  said 
Bank  of  Commerce  to  present  the  same  to  the  National 
Bank  of  the  Republic  on  the  said  6th  day  of  July,  A.  D. 
1895,  and  prior  to  the  hour  of  12:30  p.  m.  on  the  8th  day  of 
July,  1896,  and  for  no  other  reason,  the  actual  payment  of 
said  draft  failed." 

The  jury  was  waived  and  case  submitted  to  court.  Cer- 
tain propositions  of  law  were  presented  to  the  court  and 
among  others  the  following,  which  the  court  refused  to 
hold: 

(10.)  **  The  court  is  requested  to  hold  ^  the  law  in  this 
case  that  if  it  was  the  custom  of  the  defendant  bank  not  to 
present  for  pa.yment  paper  sent  to  it  for  collection  and 
received  by  it  in  the  afternoon  of  any  day,  until  the  morn- 
ing of  the  next  dav,  it  can  not  be  charged  with  negligence 
for  presenting  suet  paper  so  received,  on  the  next  day  after 
its  receipt." 

It  will  not  be  presumed  that  the  court  found  the  appel- 
lant guilty  of  any  act  of  negligence  not  charged  in  the 
declaration;  and  even  though  in  a  proper  case  the  instruc- 
tion might  be  held  correct,  however  under  the  pleadings 
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and  evidence  in  this  case,  we  do  not  consider  it  reversible 
error  to  have  refused  to  mark  said  instruction  "  Held." 

Negligence  does  not  depend  alone  upon  a  custom, 
whether  proved  or  unproved,  of  the  bank;  and  without  tak- 
ing into  consideration  other  questions,  such  as  the  relation 
of  the  parties,  knowledge  of  the  custom,  etc.,  the  record 
does  not  disclose  that  the  court  made,  and  we  are  satisfied 
that  the  court  did  not  make  his  findings  upon  the  theory 
suggested  by  this  objection;  because  the  court,  in  proposi- 
tions of  law  presented  by  appellant,  numbered  1,  2,  3  and  6, 
held,  very  favorably  for  appellee,  and  as  law,  the  substance 
of  proposition  number  10. 

Second.  The  second  and  third  grounds  of  appellant  will 
be  considered  together  and  they  are :  Appellant  did  not 
act  improperly  in  taking  a  check  for  the  draft  instead  of 
money,  and  appellant  exercised  due  diligence  in  presenting 
the  check  for  payment  through  the  clearing  house.  The 
draft  was  presented  to  Timberlake  &  Company  on  the  fore- 
noon of  Saturday  and  an  uncertified  check  of  Timberlake 
&  Company  taken  therefor,  and  no  attempt  made  to  collect 
or  have  the  same  certified,  except  by  presenting  the  check 
for  collection  through  the  clearing  house  on  Monday. 
Appellant  attempted  to  show  that  it  acted  in  accordance 
with  the  general  custom  of  banks,  but  if  not,  at  least  in 
accordance  with  its  own  particular  custom. 

Appellant  most  signally  failed  in  its  contention  that  in 
failing  to  present  the  check  in  question  for  collection  or 
certification  on  Saturday,  it  acted  in  accordance  with  the 
general  custom  of  banks.  To  sustain  appellant's  contention 
in  this  regard,  A.  H.  Mauerman  and  Miller  testified,  the 
one  that  the  only  knowledge  on  the  subject  he  had  was 
from  hearsay,  and  Miller  testified  that  it  was  the  custom  of 
appellant  to  hold  checks  received  for  collection  by  late 
mail  until  next  day,  but  that  he  was  not  familiar  with  the 
custom  of  outside  banks.  On  the  other  hand,  to  prove  that 
it  was  contrary  to  the  general  custom  of  banks  in  Chicago 
to  accept  a  check  in  payment  for  a  draft  received  from  an 
outside  depositor  and  hold  the  same  without  at  once  collect- 
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ing  or  having  it  certified  until  the  Monday  following,  the 
officers  of  several  of  the  largest  banks  of-  Chicago  testified 
as  follows :  John  A.  Moulton,  vice-president  of  the  Corn 
Exchange  National  Bank  of  Chicago,  in  answer  to  a  ques- 
tion as  to  whether  it  was  the  general  custom  of  the  Chicago 
banks  to  accept  checks  uncertified,  as  was  done  in  this  case, 
stated  that  it  was  not  the  custom,  but  was  the  general 
custom  to  collect  the  money  or  its  equivalent,  and  that  "  if 
we  failed  to  do  it,  if  we  take  anything  but  the  money,  we 
do  it  at  our  own  risk." 

It  may  be,  as  the  counsel  suggests,  that  the  latter  part  of 
this  statement  is  a  conclusion  of  the  banker,  but  if  it  is  a 
conclusion,  it  only  makes  more  certain  his  understanding 
and  statement  of  the  custom  of  the  banks,  including  the 
Corn  Exchange  Bank. 

P.  K.  Gordon,  of  the  First  National  Bank  of  Chicago, 
testified  that  he  was  familiar  with  the  customs  and  usages 
in  1895,  with  reference  to  the  collection  of  drafts  in  the 
city  of  Chicago,  and  that  in  1895  it  was  not  the  general 
custom  on  the  part  of  banks  to  take  uncertified  checks  in 
payment  for  drafts  and  surrender  and  mark  them  paid, 
but  he  states  that  the  First  National  Bank  would,  in  a 
case  of  certain  board  of  trade  houses,  take  the  checks,  have 
them  returned  to  the  bank  to  some  one  empowered  to  look 
them  over,  and  such  officer  would  immediately  upon  look- 
ing them  over  send  out  for  certification  those  the  bank  did 
not  wish  to  take'  chances  on. 

Chas.  C.  Reed  testified  that  in  1895  it  was  the  custom 
among  banks,  naming  the  Illinois  Trust  and  Savings  Bank, 
the  Commercial  Loan  and  Trust  Company  Bank,  the 
Royal  Trust  Company,  the  Merchants  National  Bank,  and 
the  Union  National  Bank,  that  when  drafts  were  to  be  col- 
lected it  was  customary  to  instruct  messengers  to  get  the 
checks  that  they  received  in  payment  of  $500  and  upward, 
certified  before  they  returned  to  the  bank,  and  after  they 
returned  to  the  bank  an  officer  was  authorized  to  look  over 
the  checks  for  the  small  amounts  under  $500  and  determine 
whether  the  bank  would   take  the  risk,  and  if  any   special 
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checks  were  found  upon  which  they  were  not  willing  to 
take  the  risk,  they  were  sent  out  at  once  for  certification. 
These  witnesses,  of  large,  long  and  varied  experience  in  the 
banking  business  in  Chicago,  have  satisfied  us,  as  they  evi- 
dently satisfied  the  careful  and  experienced  judge  who  tried 
the  case,  that  the  appellant,  in  holding  the  check  uncertified, 
did  not  act  in  accordance  with  the  general  custom  of  Chi- 
cago banks  which  prevailed  in  1 895.  But  appellant  insists 
that  even  though  it  failed  to  act  pursuant  to  the  custom  of 
Chicago  banks  in  collecting  the  check  in  question,  still  the 
general  rule  followed  by  bankers  in  collecting  for  drafts 
can  not  be  invoked  in  this  case,  because  it  was  the  usage 
of  appellant  to  present  checks  taken  under  the  circumstances 
in  evidence,  through  the  clearing  house.  Appellant  insists 
that  if  it  was  the  custom  of  the  appellant  bank  not  to  pre- 
sent a  check,  taken  in  payment  of  a  draft,  directly  to  the 
bank  upon  which  it  is  drawn,  but  through  the  clearing 
house,  then  surely  appellee  was  bound  by  such  usage  and 
appellant  ought  not  to  be  charged  with  negligence.  The 
evidence  shows  that  appellee  lived  in  the  country  and  sent, 
for  collection  and  deposit,  items  from  his  country  store 
and  at  no  time  had  a  deposit  book  of  appellant,  and  was 
not  aware  of  the  alleged  particular  custom  of  appellant  in 
collecting  drafts;  yet  attorney  for  appellant  insists  that 
appellee  is  conclusively  presumed  to  have  known  this 
alleged  particular  custom  of  appellant,  and  refers  to  Morse 
on  Banks  and  Banking,  and  BoUes  on  Bank  Collections; 
Mills  V.  The  Bank  of  the  United  States,  11  Wheaton,  431; 
Fowler  v.  Brantley,  14  Peters,  318;  Moors  v.  Goddard,  147 
Mass.  287. 

Without  extending  this  opinion  with  a  review  in  extenso  of 
the  authorities  above  referred  to,  we  are  of  opinion  that  the 
attorney  for  appellant  has  comprehensively,  tersely  and 
accurately  abstracted  these  authorities  to  a  complete  refuta- 
tion of  his  position,  when  he  says  :  "  It  is  true  the  foregoino^ 
cases  and  authorities  hold  that  such  presentation  of  a  check 
through  a  clearing  house  can  not  be  held  to  be  negligence, 
if  the  evidence  shows  that  that  was  the  general  custom  of 
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banks."  And  attorneys  further  maintain  that  this  doc- 
trine by  parity  of  reasoning  also  extends  to  a  case  wherein 
the  evidence  shows  that  such  was  the  custom  of  the  par- 
ticular bank  entrusted  with  the  collection  of  a  draft.  Mr. 
Mauerman  states  that  the  custom  of  the  Bank  of  Com- 
merce in  regard  to  these  collections  was  that  "  We  would 
accept  the  check  as  cash  provided  the  firm  was  good  and 
reliable,"  and  thereupon  the  court  very  pertinently  asks, 
*•  Who  was  to  pass  on  the  solvency  of  the  firm  ?  who  was  to 
determine  that — the  bank?"  And  witness  replied,  "The 
bank  did." 
The  witness  further  stated : 

"Not  always,  but  generally,  where  there  was  a  plain 
draft  we  accepted  the  check.  When  we  received  the  sight 
drafts  for  collection  at  the  Bank  of  Commerce  in  1895,  we 
always  sent  them  for  presentation  by  messenger.  If  the 
messenger  did  not  find  the  firm  in  he  would  leave  a  notice 
to  the  payee  of  the  draft.  When  Timberlake  &  Company 
were  out  and  the  boy  left  a  notice,  then  Timberlake  & 
Company  in  the  afternoon  would  come  around  with  their 
certified  check  and  take  up  the  draft." 

The  notice  left  by  the  messenger  stated  that  the  checks 
must  be  certified,  so  that  it  is  by  no  means  certain  that 
the  appellant  had  a  particular  custom  of  its  own  in 
regard  to  collecting  drafts  irrespective  of  the  amounts 
for  which  they  were  drawn,  and  if  it  did  have  such  par- 
ticular custom,  two  things  are  certain — that  such  alleged 
particular  custom  was  not  in  accordance  with  the  general 
custom  that  obtained  in  1895,  among  bankers,  and  if  such 
particular  custom  existed,  it  was  entirely  unknown  to  the 
ap}>ellee.  Counsel  have  quoted  at  length  much  law  as  to 
whether  the  appellant  was  at  fault  in  surrendering  the 
draft  in  question,  but  as  has  already  been  shown,  no  negli- 
gence in  this  regard  is  charged,  therefore  the  opinion 
quoted  at  length  in  the  trial  before  Lord  Kenyon  has  no 
bearing  upon  this  case.  It  may  be  observed  in  that  case 
that  the  court  stated  that  "  We  dare  not  grant  a  rule,  as  it 
would  be  putting  the  whole  trade  of  London  in  suspense." 
In  that  case  there  was  a  general  universally  recognized 
usage  and  custom. 
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In  Burkhalter  v.  The  Second  National  Bank,  42  N. 
Y.  538,  it  was  held  that  the  plaintiffs  were  bound  to 
demand  payment  on  the  first  day  they  received  the  draft, 
or  the  next  day,  and  that  they  were  bound  to  use  reason- 
ble  diligence  in-  demanding  payment;  but  in  that  case  it 
appears  that  Culver,  Penn  &  Co.,  who  took  up  the  draft 
and  charged  it  to"  the  drawer,  had  no  funds  in  the  bank 
upon  which  they  drew  their  check  in  payment  thereof. 
On  the  day  plaintiffs  received  the  draft,  or  the  next  dsiy^ 
although  the  bank  continued  to  pay  their  checks  on  the 
day  the  draft  was  received,  with  the  expectation  that  they 
wonld  make  their  account  good,  and  laboring  under  this 
impression,  a  second  draft  was  given  in  payment  for  the 
first  draft.  Defense  to  payment  of  this  second  draft  was 
made  on  the  ground  that  it  was  given  under  a  mistake  of 
facts,  for  the  first  one,  from  which  it  had  been  discharged. 
This  case  was  decided  by  a  divided  court  with  a  statement 
that  no  critical  examination  of  other  cases  had  been  made 
and  that  the  decision  would  be  based  on  Turner  v.  Bank,  3 
Keyes,  425. 

In  Smith  v.  Miller,  43  N.  T.  171,  the  very  significant 
language  is  used : 

"  When  a  check  is  taken  instead  of  money,  as  was  done 
by  the  plaintiffs,  a  delay  of  presentment  for  a  day,  or  for 
anv  time  beyond  that  in  which  with  proper  and  reasonable 
diligence  it  can  be  presented,  is  at  the  peril  of  the  party 
thus  retaining  the  check  and  thus  postponing  present- 
ment, as  between  him  and  the  persons  in  interest  whom 
he  represents.  If  a  custom  can  exist  in  law,  and  does 
exist  in  fact,  authorizing  such  delay  at  the  risk  of  the 
absent  principal,  it  must  be  shown;  it  can  not  he  presumed 
to  .exist  without  evidence.  It  was  the  duty  of  the  defend- 
ants to  present  the  check  at  the  bank  at  least  during  the 
day." 

In  the  case  of  Indig.  v.  The  National  City  Bank,  80 
N.  T.  100,  was  a  holding  by  nearly  an  evenly  divided  court, 
with  reference  to  a  question  of  agency,  where  a  note  was 
sent  by  mail  to  a  distant  bank,  and  does  not  aid  in  deciding 
the  case  at  bar.  The  conclusion  to  be  drawn  from  these 
cases  and  the  text  books  cited  by  counsel  is,  that  a  draft 
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may  be  surrendered  and  a  cJieck  taken  therefor,  but  all 
reasonable  diligence  must  be  used  in  presentino^  such  check 
for  collection,  and  if  such  diligence  be  used  and  the  check 
is  not  promptly  paid  or  certified,  then  that  the  draft  may 
be  at  once  reclaimed.  No  general  custom,  if  such  custom 
existed,  would  excuse  the  collecting  bank  from  exercising 
all  reasonable  diligence  in  collecting  such  check,  and  cer- 
tainly a  special  usage  would  have  no  greater  eflFect  in  ex- 
cusing the  bank,  than  would  a  general  custom.  National 
Bank  of  Commerce  v.  The  Am.  Ex.  Bank,  151  Mo.  320; 
Minneapolis  v.  Metropolitan  Bank,  76  Minn.  136;  Af arine 
Bank  v.  Chandler,  27  111.  526;  Webster  v.  Granger,  78  III. 
230.     • 

The -alleged  particular  custom  and  method  of  the  Bank 
of  Commerce  in  relation  to  the  presentation  of  drafts, 
receipt  of  checks  therefor  and  retention  of  same  until  the 
following  day,  contrary  to  the  general  custom,  was  a  par- 
ticular or  special  custom,  and  in  order  to  be  binding  on 
appellee,  under  the  circumstances  of  this  case,  must  have 
been  actually  known  to  him  when  he  sent  the  draft  for 
collection.  27th  Am.  &  Eng.  Ency.  of  Law,  article,  Usages 
and  Customs  and  Notes ;  Strong  v.  King,  35  111.  9;  Na- 
tional Bank  v.  Burkhardt,  100  U.  S.  6^6;  Corrigan  v.  Her- 
rin,  44  111.  App.  363;  Kickerson  v.  Hartford  Ins.  Co.,  149 
N.  Y.  307. 

In  Burnham  v.  Boston  Marine  Ins.  Co.,  139  Mass.  399, 
it  was  said : 

"Usage  is  a  fact;  and  if  it  is  a  particular  usage, 
it  must  be  known  to  the  parties,'  and  if  a  general  usage,  it 
must  be  so  well  established  and  known,  that  it  must  be 
considered  that  parties  reasonably  well  acquainted  with 
the  business,  either  knew  it  or  ought  to  have  known  it. 
A  usage  must  not  be  unreasonable.     1st  Blackstone,  77." 

In  Whitney  v.  Esson,  99  Mass.  308,  96  Am.  Dec.  762,  the 
Supreme  Court  said : 

"  The  decision  of  Russell  v.  Hankey,  6  T.  R.  12,  wus 
based  upon  the  ordinary  usage  in  London.  But  in  Byles 
on  Bills,  (5  Am.  Ed.)  24,  it  is  said  not  to  be  usual  at  this 
day  with  London  bankers,  to  exchange  bills  for  checks, 
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and  it  is  doubtful  if  the  bank  would  now  be  protected  in  so 
doing.  In  this  case  it  is  agreed  by  the  parties  that  it  is 
a  common  practice  for  holders  of  drafts  to  accept  the 
check  of  the  drawee  in  exchange  for  the  draft,  though  it 
is  not  claimed  to  be  a  general  established  usao:e,  and  in 
most  cases  the  standing  of  the  drawers  of  checks  is  such 
that  these  checks  are  taken  as  readily  as  cash.  This  may 
make  a  common  practice  among  men  who  are  dealing  on 
their  own  account,  but  such  practice  falls  short  of  a  us^ige 
applying  to  the  collection  of  drafts  for  absent  parties." 

Appellee,  in  case  at  bar,  was  an  absent  drawer  of  the 
draft  and  unacquainted  with  the  alleged  method  of  doing 
business  in  regard  to  collection  of  drafts  by  appellant.  It 
is  suggested  that  appellee  lost  nothing  because  of  the  con- 
duct of  appellant  in  failing  promptly  to  collect  the  draft  or 
check,  but  we  decline  to  enter  upon  the  sea  of  speculation 
with  reference  thereto.  The  record  is  silent,  and  we  must 
therefore  presume  that  the  drawer  of  the  draft  intended 
its  collection  with  all  reasonable  and  ordinary  speed.  If 
the  bank  has  failed  so  to  do,  the  loss  must  fall  upon  the 
negligent.  Appellant  claims  that  even  if  it  was  guilty  of 
disobedience  of  orders,  express  or  implied,  still  he,  appel- 
lee, ratified  the  bank's  conduct  in  regard  to  the  presenta- 
tion of  the  draft  and  check.  Appellee  did  institute  a  suit 
against  Timberlake  &  Company  as  soon  as  possible,  for  his 
claim,  including  the  amount  of  the  draft,  with  the  assistance 
of  the  bank,  the  president  thereof  signing  the  bond  for 
attachment  proceedings,  but  at  that  time  appellee  did  not 
know  of  the  conduct  of  the  bank  in  reference  to  presenting 
the  draft,  or  that  the  bank  had  accepted  an  uncertified 
check.  So  soon  as  appellee  learned  of  the  conduct  of  the 
bank  with  respect  to  the  draft  and  check,  he  promptly  noti- 
fied the  bank  that  he  would  hold  it  liable  for  the  amount  of 
the  draft,  and  he  thereafter  discontinued  his  said  suit  as  to 
the  amount  of  said  draft.  The  record  does  not  disclose  any 
act  of  negligence  on  the  part  of  appellee  from  which  the  bank 
could  have  suffered.  It  appears  that  the  said  attachment 
suit  was  begun  by  appellee  without  a  knowledge  of  the 
facts  pertaining  to  the  draft  and  check,  which  the  bank 
ought  to  have  communicated  to  him. 
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Eatification  is  not  made  save  with  full  knowledge  of  all 
material  facts,  and  if  the  agent  keeps  back  or  suppresses  any 
such  facts,  the  ratification  of  the  principal  in  ignorance  of 
them  is  no  defense  to  the  agent.  Mechem  on  Agency, 
173,  and  authorities  there  cited. 

Finally,  attorney  for  appellant  pleads  that  if  the  bank 
was  chargeable  with  negligence,  nominal  damages  only 
should  be  assessed.  It  must  be  conceded  that  if  the  bank 
was  negligent,  as  charged  in  the  declaration,  the  evidence 
shows  that  the  full  amount  of  the  draft  could  have  been 
collected  on  Friday  and  Saturday  and  at  the  opening  of  the 
National  Bank  of  the  Republic  on  Monday.  We  therefore 
can  not  say  that  the  amount  of   the  judgment  is  too  large. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Union  Book  Company  v.  Michael  Robinson. 

1.  VnAcrriCE— Objections  Waived  When  Not  Made  in  the  Tinal  Court 
— It  is  too  late  to  taine  in  this  court  an  objection  to  an  informality  which, 
had  attention  been  called  to  it  at  the  time,  would  doubtless  have  been 
at  once  remedied.  By  not  making  the  objection  in  the  trial  court,  it  is 
deemed  to  have  been  waived. 

2,  Same— Courf  is  Presumed  to  Have  Complied  with  Its  Oimi  Rules, 
—In  the  absence  of  any  showing  to  the  contrary  the  presumption  is  that 
the  court,  at  the  time  of  the  trial,  complied  with  its  rules  in  respect  to 
calling  the  short  cause  calendar. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Elbridqk  Hanscy,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed  Decem- 
ber 30,  1902. 

Westover  &  Cabr,  attorneys  for  appellant. 

P.  J.  O'Keeffe,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  originally  brought  before  a  justice  of  the 

peace,  from  whose  judgment  an  appeal  was  taken  by  appel- 
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lant  to  the  Circuit  Court.  Shortly  thereafter,  upon  a  pre- 
liminary call  in  said  court  of  100  cases,  made  to  ascertain 
which  of  that  number  were  ready  for  trial,  no  one  appear- 
ing when  this  case  was  called,  the  court  ordered  it  stricken 
from  the  docket. 

It  is  first  urged  that  the  subsequent  proceedings  were 
erroneous  for  want  of  a  formal  order  of  re-instatement  on 
the  docket.  It  does  not  appear  that  any  formal  motion 
to  re-instate  was  made;  but  seven  days  after  the  cause  had 
been  stricken  off,  appellee's  attorney  served  notice  on  appel- 
lant that  he  would  ask  leave  of  court  to  file  in  the  cause 
the  transcript  of  the  judgment  of  the  justice  of  the  peace. 
When  this  application  was  made,  the  court  stated  that  leave 
was  not  necessary  and  the  transcript  could  be  filed  as  a 
matter  of  course.  This  was  done  accordingly.  We  regard 
these  proceedings  as  re-instating  the  cause.  It  is  probable 
that  on  the  said  preliminary  trial  call  the  intention  of  the 
court  was  not  to  strike  the  cause  from  the  docket  but  from 
the  trial  calendar.  However  that  may  be  it  is  too  late  now 
to  raise  in  this  court  an  objection  to  an  informality  which, 
had  attention  been  called  to  it  at  the  time,  would  doubtless 
have  been  at  once  remedied.  The  objection  must  be  deemed 
to  have  been  waived. 

It  is  urged  that  the  court  erred  in  placing  the  cause  on 
the  short  cause  calendar.  If  this  objection  were  well  taken, 
which  the  abstract  fails  to  show,  it  has  been  waived.  No 
application  to  strike  the  cause  off  appears  ever  to  have  been 
made.  See  Treftz  v.  Stahl,  46  111.  App.  462;  Johnston  v. 
Brown,  51  111.  App.  549;  Jones  v.  King,  86  III.  226-227; 
Oliver  v.  Gerstle,  58  111.  App.  615-616. 

It  is  objected  that  the  cause  was  called  for  trial  on  Thurs- 
day instead  of  Monday,  which  by  rule  18  of  the  Circuit 
Court  "  is  set  apart  and  assigned  as  the  day  for  the  trial  of 
suits  upon  the  short  cause  calendar,  but  any  judge  may 
postpone  the  call  of  the  short  cause  calendar."  As  stated  by 
appellant's  attorney  the  record  is  silent  whether  the  call  of 
Thursday,  May  2, 1901,  when  this  ca«e  was  tried,  was  pur- 
suant to  any  postponement  to  that  date.    In  the  absence  of 
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any  showing  to  the  contrary  the  "  presumption  is  that  the 
court,  at  the  time  of  the  trial,  complied  with  its  rules  in 
respect  to  calling  the  short  cause  calendar."  Dickinson  v. 
Bull,  72  111.  App.  75-77.  As  is  said  in  Armstrong  v.  Criily, 
152  111.  646-648,  there  is  nothing  in  the  statute  or  the  rule 
referred  to  which  prohibits  the  judge  from  continuing  the 
call  of  that  short  cause  calendar  from  day  to  day,  if  neces- 
sary to  dispose  of  the  cases  on  it  for  trial. 

There  is  in  the  record  an  affidavit  of  appellee's  attorney 
that  on  the  day  of  the  trial  he  searched  for  the  files  in  the 
cause  without  finding  them,  or  anything  to  show  who  the 
attorne5^s  for  appellant  were.  It  is  urged  that  it  was  error 
to  proceed  with  the  trial  without  the  files.  The  presump- 
tion is  that  the  court  proceeded  regularly,  in  this  respect 
also,  and  for  aught  that  appears  the  files  were  on  hand  when 
the  case  was  called  for  trial. 

It  may  be  that  appellant  has  a  good  defense.  But,  if  so, 
it  had  every  opportunity  to  present  it,  by  the  use  of  ordi- 
nary diligence.  We  find  no  sufficient  excuse  for  the  failure 
to  present  its  defense  at  the  proper  time,  and  no  abuse  of 
judicial  discretion  in  the  action  of  the  Circuit  Court  over- 
ruling the  motion  to  set  aside  the  judgment  and  grant  a  new 
trial.    The  judgment  must  be  affirmed. 


The  Alston  Mfg.  Co,  y.  Alexander  Sqnalr. 

1.  Corporations—^  Contract  to  Pay  a  Director  Will  Not  Be  Implied 
Against  a  Corporation, — A  contract  to  pay  a  director  or  officer  of  a 
corporation  will  not  be  implied  as  against  the  corporation. 

Assnmpsit,  for  a  salary.    Appeal  from  the  Superior  Court  of  Cook 

County;  the  Hon.  Joseph  E.  Qart,  Judge  presiding.  Heard  in  the 

Branch  Appellate   Court  at   the  October  term,   1901.  Reversed  and 
remanded.    Opinion  filed  December  80,  1902. 

Appellant,  the  Alston  Manufacturing  Company,  a  cor- 
poration, was  engaged  in  the  manufacture  and  sale  of  paints, 
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etc.,  in  the  city  of  Chicago.  In  1893,  appellee  was  secre- 
tary and  treasurer  of  the  corporation  at  a  salary  of  $4,000 
per  annum  and  was  also  a  director  of  the  corporation.  In 
that  year  he  became  by  a  definite  agreement  also  manager 
of  the  corporation  and  so  continued  during  the  years  1893, 
1894  and  1895,  at  a  salary  of  $8,000-  for  the  first  year, 
$8,500  for  the  second  and  $9,000  for  the  third  year.  At 
the  close  of  1895,  he  was  further  engaged  by  Mr.  Alston, 
the  president,  in  the  same  capacity,  at  $8,500  for  the  year 
1896.  During  the  years  1897  and  1898  he  was  also  a 
director,  secretary,  treasurer  and  manager  of  the  corpora- 
tion, continuing  to  hold  such  offices,  discharge  the  duties 
thereof  and  receive  a  salary  of  $8,500  per  annum,  without, 
so  far  as  appears,  an}''  new  arrangements. 

At  the  annual  meeting  of  the  stockholders  held  January 
7,  1899,  appellee  was  not  elected  a  director,  neither  was  he 
elected  secretary  or  treasurer;  John  Alston  being  elected 
president  and  treasurer  and  Hugh  Squair  secretary. 

Nothing  was  said  at  this  meeting  about  discharging 
appellee,  but  on  January  9th,  Mr.  Alston,  finding  appellee 
still  at  work,  notified  appellee  in  writing  that  his  position 
as  manager  had  terminated.  To  which  appellee  rejoined  in 
writing,  as  follows : 

"  Chicago,  January  9,  1899. 
Mr-  John  Alston,  President  Alston  Mfg.  Co.,  City. 

Dear  Sir:  I  am  just  in  receipt  of  your  communica- 
tion that  my  services  as  manager  of  the"  Alston  Mfg.  Co. 
are  no  longer  required  and  are  dispensed  with.  I  must 
inform  you  that  I  decline  to  be  discharged  on  one  minute's 
notice  or  no  notice. 

I  have  entered  upon  my  duties  this  year  as  in  previous 
years,  and  continued  to  fulfill  the  same  faithfully  and  can 
not  now  procure  another  situation  so  far  as  I  know.  I 
hold  myself  ready  to  continue  my  duties  when  wanted  and 
shall  expect  to  collect  my  full  salary.  My  address  is  No. 
6546  South  Park  avenue.    Yours  truly, 

Alexander  Squair." 

No  attention  was  paid  to  this  letter  nor  was  appellee 
ever  asked  to  nor  did  he  perform  any  further  services  for 
appellant.     March  31,  1900,  he  brought  suit  against  appel- 
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lant  for  $8,500  claimed  to  be  due  him  for  salary  as  manager 
for  the  year  1899.  At  the  trial  of  said  cause  without  a 
jury,  the  court  found  appellee  entitled  to  recover  a  salary 
of  $4,500  per  annum  from  January  15,  1899,  to  December 
1,  1899,  or  $3,937.50,  and  entered  judgment  accordingl}', 
from  which  the  defendant  appealed. 

Johnson  &  Morrill,  attorneys  for  appellant;  John  Stuart 
Roberts,  of  counsel. 

William  Elmore  Foster  and  John  C.  Stetson,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  "Waterman  delivered  the  opinion 
of  the  court. 

It  is  urged  by  appellee  that  the  rule  that  directors  of  a 
corporation  are  not  entitled  to  receive  compensation  for 
services  performed  by  them  is  not  applicable  when  the 
service  performed  does  not  pertain  to  the  duties  of  directors, 
but  is  outside  and  beyond  that  appertaining  to  such  office. 

The  question  in  this  case  is  not  whether  appellee,  as  a 
director,  is  entitled  to  recover  from  the  corporation,  com- 
pensation for  services  by  him  performed  for  it,  but  whether 
upon  an  implied  contract  he  can  recover  for  services  which 
he  did  not  perform.  It  is  not  contended  that  appellee  has 
not  been  fully  paid  for  all  the  work  he  did  for  the  com- 
pany. He  has  recovered  a  judgment,  not  for  work  done 
for  it,  but  by  virtue  of  an  implied  contract  he  insists  existed, 
under  the  terms  of  which  he  was  and  remained  ready  to 
work  for  it,  but  by  virtue  of  which  he  was  and  remaine<l 
ready  to  work  for  it  from  the  first  of  January,  1899,  until 
the  first  of  January,  1900.  The  law  is  well  settled  that  a 
contract  to  pay  a  director  or  officer  of  a  corporation  will 
not  be  implied  as  against  the  corporation.  Vol.  17, 1st  Ed. 
Am.  &  Eng.  Ency.  of  Law,  119;  Am.  Central  Ry.  Co.  v. 
Miles,  52  111.  174;  Cheeney  v.  LaFayette,  Bloomington  &  Mo. 
Ry.  Co.,  68  111.  670-574;  Holder  v.  LaFayette,  Blooming- 
ton  &  Mo.  Ry.  Co.,  71  111.  106;  Illinois  Linen  Co.  v.  Hough, 
91  111.  63;  Brown  v.  DeToung,  167  111.  549;  same  v.  same, 
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66  III.  App.  212;  Barry  v.  The  Coffeen  Coal  &  Copper  Co., 
52  111.  App.  183;  Citizens'  National  Bank  v.  Elliott,  55  la. 
104. 

In  Brown  v.  De Young,  167  111.  549,  the  Supreme  Court 
said:  "There  is  no  claim  that  DeYoung  improperly  re- 
ceived any  moneys  except  by  way  of  excessive  salary,  nor 
that  he  received  such  except  with  the  full  knowledge  and 
acquiescence  of  Norden,  president  of  the  corporation;"  and 
thereafter  on  page  553,  the  court  say :  "  It  is  undoubtedly 
the  law  that  a  director  of  a  corporation  is  not  entitled,  as 
against  non-assenting  stockholders,  to  receive  a  salary, 
however  justly  earned,  unless  previously  authorized  by  the 
by-laws  of  the  corporation  or  by  resolution  of  the  board  of 
directors." 

In  the  present  case  it  appears  that  appellee  was,  up  to 
January  7,  1899,  a  director,  the  secretary  and  treasurer  of 
the  corporation.  Up  to  that  time  there  could  have  been 
with  him,  by  the  corporation,  no  implied  contract  for  his 
continuing  in  its  service  up  to  the  first  day  of  January,  1900. 

January  the  seventh,  1899,  by  the  action  of  the  stock- 
holders that  day,  he  had  ceased  to  be  a  director,  treasurer 
or  secretary.  Nothing  was  said  about  his  remaining  in 
the  service  of  the  company  in  any  capacity.  January  9th, 
having  been  seen  by  the  president  of  the  company  at  the 
office  of  the  company  and  engaged  in  its  business,  he  was 
at  once  discharged.  It  does  not  appear  that  the  corpora- 
tion or  any  of  its  officers  or  agents  had  any  notice  until 
January  9th,  that  he  expected  to  remain  in  the  service  of 
the  company  or  was  doing  any  thing  for  it.  While  it  does 
appear,  as  before  stated,  that  so  soon  as  the  company 
was  notified  that  he  was  continuing  or  proposed  to  con- 
tinue in  its  service,  it  immediately,  discharged  him.  Appel- 
lee was  paid  up  to  the  15th  of  January,  1899. 

To  the  making  .of  any  contract,  implied  or  expressed, 
there  must  be  a  meeting  of  two  minds.  An  implied  con. 
tract  with  a  corporation  can  not  be  created  without  knowl- 
edge of  or  notice  to  any  of  its  officers  or  agents.  Appellee 
testified  that  the  fiscal  year  of  the  company  began  Decem- 
vou  ov  le 
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ber  1st.  If  such  be  the  case,  it  does  not  follow  that  for  any 
of  the  year  during  which  he  was  in  its  service,  he  was 
employed,  his  year  beginning  on  the  first  of  December. 

The  bill  of  particulars  attached  to  the  declaration  filed 
by  appellant  contains  this  charge:  "  To  service  for  the  year 
A.  D.  1899,  Manager,  $8,500."  According  to  the  bill  of 
particulars,  he  claimed  an  employment  from  the  1st  of 
January,  1899,  to  the  first  of  January,  1900.  The  afiidavit 
of  claim  filed  by  him  was  also  for  salary  for  the  year  A.  D. 
1899.  He  did  not  make  a  claim  for  salary  from  January 
7, 1899,  to  January  1,  1900,  or  to  January  8,  1900. 

In  the  recent  case  of  Fritze  v.  Equitable  Building  and 
Loan  Society,  186  111.  183,  the  court  on  page  201  say  : 

"  It  is  well  settled  that  the  directors  of  a  corporation  who 
control  the  finances  and  property,  are  not  entitled  to  com- 
pensation for  the  performance  of  their  duties,  unless  such 
salary  is  fixed  by  the  by-laws  or  by  a  resolution  of  the  board 
before  the  services  are  performed.  It  must  appear  that  the 
by-laws  or  resolution  has  been  adopted,  authorizing  and 
fixing  the  allowance,  before  the  services  are  rendered." 

Appellee  claimed  to  recover,  not  for  services  performed, 
but  by  virtue  of  an  implied  contract  he  insists  existed.  It 
not  appearing  that  the  company  had  in  any  way  notice  that 
he  claimed  that  there  was  such  contract  or  was  performing 
any  service  for  it,  before  January  9th,  when  it  immediately 
discharged  him,  he  can  not  recover  in  this  action  for  serv- 
ices he  did  not  perform. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


H,  J.  Fitzgerald  v.  George  P.  Gore. 

1.  pRAcncB — Power  of  Court  Over  Judgment  Rendered  at  Prior 
Term, — After  the  expiration  of  the  term  of  court  at  which  a  judgment 
has  been  rendered,  the  court  that  rendered  the  judgment  has  no  super- 
visory power  over  it,  except  to  amend  it  in  a  mere  matter  of  form, 
upon  notice  to  the  opposite  party. 
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2.  Saub— Court  WiU  be  Presumed  to  Have  Done  its  Duty.— Where 
it  IS  the  duty  of  the  court  to  enter  a  judgment,  and  it  can  be  fairly 
inferred  that  the  court  did  make  such  order,  and  that  through  mistake 
of  the  clerk  it  has  not  been  spread  of  record,  it  should  be  so  held. 

ReplCTln.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Blbridge  Hanecy,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed  Decem- 
ber 80,  1902. 

Alden,  Latham  &  Young,  attorneys  for  appellant. 

Flower,  Vroman  &  Musgrave,  attorneys  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

The  appellant  sued  out  of  the  Circuit  Court  of  Cook 
County  a  writ  of  replevin.  The  sheriff  executed  the  same 
by  replevying  a  portion  of  the  property  therein  described 
and  turning  it  over  to  appellant.  Issues  were  joined  in  the 
pleadings  and  the  case  was  called  for  trial  June  29,  189S, 
when,  the  plaintiff  elected  to  take  a  non-suit.  Thereupon 
an  order  was  entered  in  the  cause  as  follows : 

"  This  cause  being  called  for  trial,  came  the  parties,  by 
their  attorneys,  respectively.  Thereupon  the  plaintiff  elects 
to  take  a  non-suit.  Therefore,  it  is  considered  by  the  court 
that  the  defendant  do  have  and  recover  of  and  from  the 

Elaintiff  his  costs  and  charges  in  this  behalf  expended  and 
ave  execution  therefor. 

"  It  is  ordered  that  a  retomo  hahendo  do  issue  herein  and 
for  the  return  of  the  property  replevied  herein  by  virtue 
of  the  writ  of  replevin  issued  in  said  cause." 

Nothing  further  was  done  in  the  cause  until  June  29, 
1901,  when  upon  motion  of  appellee  to  amend  the  said  order 
of  June  29, 1898,  the  court  entered  the  following  order : 

"  This  cause  having  come  on  to  be  heard  on  the  motion 
of  the  defendant  to  amend  the  record  of  the  order  and 
judgment  rendered  on  the  29th  day  of  June,  1898,  and  due 
notice  of  said  motion  having  been  given  to  the  plaintiff  and 
defendant,  appearing  in  cr»urt  by  their  respective  attorneys, 
and  the  court  having  heard  the  counsel  for  both  the  plaint- 
iff and  defendant  and  fully  advised  in  the  premises, 

The  court  finds  that  on  the  29th  day  of  June,  1898,  the 
judgment  was  rendered  in  this  case,  among  other  things. 
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that  the  defendant  have  and  do  recover  of  the  plaintitf  a 
return  of  the  property  taken  under  the  writ  of  replevin 
issued  in  this  case  and  that  the  clerk  of  this  court  has  omit- 
ted to  set  forth  said  judgment  in  the  record  of  said  order 
and  judgment  of  June  2yth,  1898. 

It  is  therefore  ordered  by  the  court  that  the  record  of 
said  order  and  judgment  of  June  29th,  1898,  be  and  the 
same  is  hereby  amended  so  as  to  read  as  follows : 

H.    J.  FlTZGEEALb  ) 

vs.  V  162,683. 

George  P.  Gore.   ) 

This  cause  being  called  for  trial,  came  the  parties  by  their 
attorneys  respectively,  thereupon  the  plaintitf  elects  to  take 
a  non-suit,  therefore  it  is  considered  by  the  court  that 
defendant  do  have  and  recover  of  and  from  the  plaintiff  a 
return  of  the  property  taken  under  a  writ  of  replevin  herein 
and  also  his  costs  and  charges  in  this  behalf  expended  and 
have  execution  therefor. 

It  is  further  ordered  that  a  retorno  hahendo  do  issue 
herein  for  the  return  of  the  property  replevied"  herein  b\^ 
virtue  of  the  writ  of  replevin  issued  in  said  cause.  And  the 
clerk  of  this  court  is  hereby  ordered  and  directed  forthwith 
to  spread  this  order  of  record  in  said  cause." 

Appellant  excepted  to  this  amendment  and  prosecutes 
this  appeal  from  the  order  of  June  29,  1901,  amending  the 
order  of  June  29,  1898.     The  abstract  recites: 

"  No  evidence  of  any  kind  was  submitted  to  the  court 
unless  it  can  be  said  that  the  memorandum  appearing  upon 
some  wrapper  of  the  files  as  follows :  *  June  29,  1898,  Han. 
Pltf.  elect  to  take  non-suit  P.  C.  &  Jt.  &  Reto.  Habo.,'  can 
be  considered  as  in  evidence." 

The  abstract  further  recites  that  the  amendment  was 
made  entirely  from  what  appeared  on  the  face  of  the 
record.  The  errors  assigned  all  relate  to  the  correctness 
of  the  orders  of  June  29,  1901,  amending  the  order  of  June 
29,  1898.  Plaintiff  (appellant)  contends  that  the  court  was 
without  jurisdiction  to  enter  such  amending  order,  because 
the  term  had  passed  at  which  the  original  order  was  entered 
and  that  the  order  of  amendment  was  one  of  substance. 
We  are  of  the  opinion  that  the  court  committed  no  error 
in  entering  the  order  of  June  29,  1901,  and  thereby  amend- 
ing the  judgment  order  of  June  29,  1898.     In  the  original 
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order  it  is  ordered  that  a  retorno  habendo  do  issue  for  the 
return  of  the  property  replevied.  The  amended  order  is 
that  the  defendant  do  have  and  recover  of  the  plaintiff  a 
return  of  the  property  taken  under  the  writ  of  replevin 
and  further  ordered  that  a  writ  of  retanio  hahendo  issue 
therein.  The  Supreme  Court  has  uniformly,  and  in  a 
number  of  xBases,  held  that  after  the  expiration  of  the  term 
of  court  at  which  a  judgment  has  been  rendered,  the  court 
that  rendered  the  judgment  has  no  supervisory  power  over 
it  at  a  subsequent  term,  except  to  amend  it  in  a  mere  njat- 
ter  of  form,  upon  notice  to  the  opposite  party.  Cook  v. 
Wood,  24  111.  295;  McKindley  v.  Buck,  43  111.  490;  State 
Savings  Institution  v.  Nelson,  49  111.  172;  Lill  v.  Stookey, 
72  111.  495. 

In  Lill  V.  Stookey,  supra^  it  was  held  that  when  a  re- 
plevin suit  is  dismissed  and  a  judgment  rendered  against 
plaintiff  for  costs,  the  court  rendering  the  judgment  can 
not  at  a  subsequent  term  so  amend  the  record  as  to  deter- 
mine that  the  defendant  recover  the  property  in  question 
from  the  plaintiff  and  order  a  writ  for  its  return.  Such  an 
amendment  is  not  formal  or  clerical;  on  the  contrary  it  is 
an  amendment  of  the  most  substantial  character.  In  this 
case  of  Lill  v.  Stookey,  the  court  uses  the  following  lan- 
guage: "  It  is  true  the  court  upon  dismissal  of  the  writ  in 
the  first  instance  had  the  right  to  award  a  writ  of  retorno 
hahendo^  but  because  the  court  failed  to  do  this,  it  by  no 
means  follows  that  several  years  afterward  the  court  can 
sit  in  review  of  its  own  judgment."  But  in  no  case  to 
which  our  attention  has  been  called,  where  it  was  held 
error  to  amend,  does  it  appear  that  there  was  an  order  for 
the  issuance  of  a  writ  of  retorno  hahendo.  Courts  will  not 
willingly  hold  these  words  to  have  no  meaning.  Under 
the  pleadings,  facts  and  law,  it  was  the  duty  of  the  court 
in  this  case  to  have  entered  a  judgment  for  the  return  of 
the  property,  and  if  it  can  fairly  be  inferred  that  the  court 
did  make  such  order,  and  that  through  mistake  of  the 
clerk  it  has  not  been  spread  of  record,  but  from  the  mem- 
oranda it  is  evident  that  the  court  made  the  order,  it 
should  be  so  held.    Denhard  v.  Dunbar,  98  111.  App.  266. 
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In  the  American  Preservers'  Company  v.  Bishop,  83  111. 
App.  493,  an  original  order  and  amendment  thereto  are 
found  in  the  precise  words  of  the  orders  in  the  case  at  bar, 
and  there  it  was  held  that  the  omission  of  a  formal  judg- 
ment from  the  original  order  was  a  mistake  or  misprision 
of  the  clerk,  and  there  citing  authorities  to  sustain  such 
holding.  This  case  was  appealed  to  the  Supreme  Court, 
and  is  reported  in  184  111.  68.  It  is  true  that  the  Supreme 
Court  did  not  have  occasion  in  that  decision  to  state 
whether  the  original  order  was  a  sufficient  memorial  by 
which  to  amend.  It  was  held  in  the  Appellate  Court  that 
the  omission  to  enter  a  judgment,  that  the  defendant  have 
a  return  of  the  property,  was  a  mistake  of  the  clerk.  The 
same  question  arose  in  the  same  case  in  this  court,  and 
is  reported  in  88  111.  App.  443,  where  the  court  states 
that  the  appeal  was  prosecuted  upon  the  alleged  ground 
that  the  court  could  not  properly  enter  said  order,  there 
bsing  no  minute  of  the  judge  or  memorial  paper  upon 
which  to  base  such  amendment,  and  in  that  case  the  con- 
tention of  the  appellant  was  overruled  and  the  judg- 
ment of  the  Circuit  Court  was  affirmed.  Counsel  for 
appellant  insist  that  the  Supreme  Court  in  Rohe  v.  Pease, 
189  111.  207,  in  eflfect  overruled  the  decision  of  the  Appel- 
late Court  in  the  American  Preservers  Company  v.  Bishop, 
83  111.  App.  493,  but  the  only  point  decided  in  that  case 
is  that  in  replevin  a  plea  of  non  cepit  only  puts  in  issue 
the  taking  of  the  property  and  does  not  authorize  a  judg- 
ment  for  retorno  hahendo.  We  shall  adhere  to  the  former 
holdings  on  this  subject  and  affirm  the  judgment. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Michael  J.  Considine  et  al.  v.  Fred  E.  Lee. 

1.  Practice— iSef^nig  Aaide  Defaults  Rests  Largely  in  Legal  Discre- 
tion of  the  Trial  Court. — Setting  aside  defaults  rests  largely  in  the 
discretion  of  the  trial  court,  and  it  is  not  improper  to  refuse  to  set  aside 
the  default  where  the  defaulted  party  has  failed  in  the  exercise  of 
proper  diligence,  even  though  he  has  a  good  defense  on  the  merits. 


Chicago— First  District — A.  D.  1902.      247 

^  Considine  v.  Lee. 

Assumpsit,  upon  a  promissory  note.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  December  80,  1002. 

C.  S.  O'Mbaba,  attorney  for  appellants. 

Alfred  E.  Barr,  attorney  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  suit  upon  a  promissory  note,  in  which  the  trial 
court  entered  judgment  against  appellants  for  want  of  com- 
pliance on  their  part,  with  a  rule  to  plead. 

It  appears  that  the  defendants  had  entered  their  appear- 
ance, but  had  failed  to  plead,  or  demur  to  the  plaintiflF's 
declaration,  when,  July  3,  1901,  being  the  default  day  of 
the  Superior  Court  for  cases  wherein  service  of  summons 
was  had  for  that  term,  their  default  was  entered.  Upon 
motion-  of  appellants  this  default  was  set  aside  July  6th 
thereafter,  and  they  were  given  leave  "  to  plead  by  ten 
o'clock  A.  M.,  July  8,  1901,"  as  appears  from  the  abstract 
filed  herein.  No  pleas  having  been  filed  within  the  time 
specified,  shortly  after  the  expiration  of  the  time  allowed, 
default  was  again  taken  of  record  for  want  of  plea,  and 
judgment  entered.  At  2  o'clock  p.  m.  of  the  same  day  the 
motion  to  set  aside  was  made,  the  denial  of  which  is 
assigned  for  error. 

An  affidavit  that  the  defendants  have  a  good  defense  was 
filed  to  the  effect  that  a  certain  quantity  of  hay,  guaranteed 
to  be  of  good  quality,  for  the  purchase  price  of  which  the 
note  was  given,  was  of  an  inferior  quality,  and  not  merchant- 
able. It  is  urged  that  having  thus  shown  a  meritorious 
defense,  and  being  ready  for  trial,  appellants  were  entitled 
to  have  the  default  set  aside.  The  record  shows  clearly  a 
failure  to  file  pleas  within  the  time  granted,  when  the  orig- 
inal default  was  set  aside.  Twice  in  immediate  succession 
appellants  had  allowed  themselves  to  be  defaulted.  While 
it  is  true,  as  stated  in  Mason  v.  McNamara,  57  III.  274,  that 
the  practice  has  been,  and  we  think  it  may,  and  should  be 
in  proper  cases,  "liberal  in  setting  aside  defaults  at  the 
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term  at  which  they  were  entered,  where  it  appears  that 
justice  will  be  promoted  thereby,"  yet  what  shall  be  done 
in  this  respect  in  particular  cases  must  be  left  largely  to 
the  legal  discretion  of  the  trial  court.  Where  it  appears 
by  affidavit  that  the  party  has  a  defense  to  the  merits, 
"  it  has  been  usual  to  set  aside  the  default  if  a  reasonable 
excuse  is  shown  for  not  having  made  the  defense.  It  has 
also  been  the  practice  to  impose  reasonable  terms  upon  the 
defendant  as  a  condition  to  allowing  the  motion."  Mason 
V.  McNamara,  supra.  In  the  present  case  no  excuse  at  all 
appears  in  this  record  for  not  filing  pleas  in  the  first 
instance.  When  the  default  taken  in  consequence  of  such 
neglect  or  failure  was  set  aside  the  court  exercised  its  dis- 
cretion in  favor  of  the  appellants,  giving  them  an  oppor- 
tunity to  retrieve  themselves  from  the  consequences  of  their 
former  failure.  This  they  failed  to  avail  themselves  of.  It 
was  no  hardship  to  require  them  to  file  their  pleas  within 
the  time  set,  and  no  reason  appeared  why  with  ordinary 
effort  the  rule  could  not  have  been  readily  complied  with. 
It  was  not  complied  with,  and  the  court  had  no  means  of 
knowing,  when  again  entering  default  and  giving  judgment 
for  non-compliance,  that  appellants'  attorney  intended  to 
or  would  file  his  pleas  within  a  short  time  thereafter,  or  at 
all.  No  reason  is  shown  for  their  not  being  filed  in  time. 
Though  the  defaulted  party  has  a  good  defense  on  the  mer- 
its, but  has  failed  in  the  exercise  of  proper  diligence,  it  is 
not  improper  to  refuse  to  set  aside  the  default.  Mendell  v. 
Kimball,  85  111.  682.  In  that  case  it  is  said:  "  The  public 
service,  the  successful  transaction  of  business,  requires  the 
enforcement  of  wholesome,  general  rules,  although  hardship 
may  be  the  result  in  some  cases." 
The  judgment  of  the  Superior  Court  is  affirmed. 


Chicago— First  District— A.  D.  1902.     241) 


Poehlmann  v.  Kertz. 


John  W.  Poehlmann  t.  Barbara'  Kertz. 

1.  Evidence— 0/  Seduction  Admissible  in  Action  for  Breach  of 
Promise  of  Marriage.— Evidence  of  seduction  in  an  action  for  breach  of 
promise  of  marriage  is  admissible,  though  the  seduction  is  not  charged 
in  the  declaration.  It  is  not  necessary  to  plead  that  which  is  merely 
evidence. 

2.  Damages— 7n  Actions  for  Breach  of  Promise  of  Marriage.— The 
jury  in  cases  of  breach  of  promise  of  maii'iage  are  entitled,  when  they 
find  the  contract  of  marriage  made  and  broken,  to  take  into  considera- 
tion all  the  facts  and  circumstances  of  the  'case,  and  particularly  the 
conduct  of  the  defendant  in  his  whole  intercourse  with,  and  treataieut 
of,  the  plaintiff* 

Breach  of  Promise  of  Marriage.— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  December  80,  1902. 

Statement. — This  was  an  action  begun  by  "^Barbara  Kertz, 
appellee,  against  John  W.  Poehlmann  for  breach  of  promise 
of  marriage  contract.  Judgment  was  entered  upon  the 
verdict  of  the  jury  assessing  damages  at  $2,500.  Attorney 
for  appellant  urges  in  his  argument  two  grounds  of  error: 
first,  that  the  court  admitted  evidence  of  seduction  although 
not  speciall}'^  pleaded;  second,  that  an  instruction  on  seduc- 
tion was  improperly  given.  In  discussing  these  alleged 
errors,  all  the  assignments  of  error  made  by  appellant,  so 
far  as  may  be  found  necessary,  will  be  discussed.  Mr. 
Poehlmann  was  a  florist  and  a  widower  with  two  children, 
three  and  four  years  of  age.  In  1894  he  first  met  Barbara 
Kertz,  the  plaintiflf,  at  his  brother's  home.  She  was  there 
employed  as  a  domestic.  After  an  absence  of  some  years 
she  returned  to  work  in  his  brother's  family  in  June,  189S. 
Plaintiflf  (appellee)  testified  as  follows : 

"  In  August,  1898,  I  was  preparing  to  leave  for  a  few 
days,  when  the  defendant  asKed  me  to  be  his  housekeeper. 
The  next  morning  he  asked  me  if  I  would  sooner  get  mar- 
ried to  him.  I  said,  '  I  will  see  about  it.'  Several  weeks 
later  he  said,  *  Have  you  thought  that  matter  over  we  were 
speaking  about  i '  I  said, '  If  you  want  to  marry  me  you  will 
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have  to  marry  a  poor  girl  without  money.'  He  said,  *  I 
am  not  looking  for  money  now.'  Besides,  I  said,  I  am  a 
Catholic  and  you  are  a  Protestant.  He  said  that  made  no 
difference.  After  that  he  said,  '  Do  you  really  object  to 
marrying  me?  Will  you  promise  to  marry  me  ? '  1  said, 
^  I  will  promise  to  marry  you.'  He  then  aslced  me  if  I  did 
not  want  to  go  to  some  summer  resort;  he  said  he  would  give 
me  the  money.  When  I  was  going  home  he  said,  'You 
come  down  to  the  store  to-morrow  and  we  will  go  out  to 
Jackson  Park  and  spend  the  day  before  you  go.'  We  spent 
the  time  in  the  store  until  the  train  left.  At  the  depot  he 
bought  me  flowers  and  fruit,  and  asked  me  to  write.  I  did 
write  him  and  had  two  or  three  letters  from  him.  He  wrote 
he  was  coming  up  to  see  me  on  August  the  fifth.  I  met 
him  at  the  depot.  He  bought  me  flowers  and  gave  me  a 
diamond  ring.  He  said,  *  Here,  I  have  a  ring  for  you  which 
I  ought  to  have  given  you  long  ago.'  1  asked  him  what 
Mrs.  Poehlmann  (his  brother's  wife)  said  about  it  when  he 
told  her  and  he  said  she  felt  badly  about  it,  to  think  she  had 
been  such  a  good  friend  of  mine  and  I  did  not  tell  her  any- 
thing about  it.  He  then  objected  to  my  going  to  work; 
said  if  I  wanted  to  work,  to  go  and  keep  house  for  him. 
He  left  on  the  sixth;  he  said  he  could  not  stay  longer  on 
account  of  business.  On  the  way  to  the  depot  he  said, 
'  You  ought  to  write  first.'  " 

Plaintiff  wrote  to  defendant  on  August  22,  1899.  De- 
fendant never  answered  this  letter.  Plaintiff  further  testi- 
fies : 

"  I  came  to  Chicago  and  went  to  work  on  the  12th  day  of 
September.  The  first  opportunity  I  had,  I  went  to  the  store 
and  found  the  defendant.  He  said,  '  I  suppose  you  came 
down  to  find  out  what  the  matter  is.'  I  said,  '  Yes.'  He 
said,  '  Barbara,  I  have  changed  my  mind.'  I  said,  '  What 
is  the  reason  for  this?'  I  asked  if  my  parents  were  not  in 
the  circumstances  he  expected.  He  said,  '  No,  I  expected 
things  different.'  He  said, '  When  I  came  up  to  visit  you, 
you  did  not  have  some  present  for  me  and  not  a  decent  meal 
on  the  table.'  I  said,  '  You  are  a  different  person  from 
what  I  expected  to  be  dealing  with  entirely,  and  that  gives 
me  to  understand  what  you  are  saying,  what  you  mean.' 
I  turned  and  went  out.  That  same  evening  I  wrote  him  a 
letter  and  asked  him  what  his  real  reason  was,  but  I  never 
heard  from  him  afterward.  Before  I  left  for  home  he  told 
me  that  I  had  better  tell  my  folks  about  getting  married, 


Chicago — First  District — A.  1).  1902.     251 

Poehlmann  v.  Kertz. 

bercause  he  intended  to  come  up,  and  I  told  my  folks.     He 
then  said  he  would  like  to  get  married  in  three  weeks." 

Defendant  wrote  to  plaintiff  July  24, 1899,  and  another 
letter  a  few  days  thereafter,  wherein  he  states  as  follows : 

"  I  do  wish  you  were  here  so  we  could  chat  together  about 
our  future  plans.  Well,  I  don't  expect  to  be  alone  very 
long  any  more,  that's  one  consolation.  It  will  be  more 
pleasant  after  we  are  once  married  and  settled.  Have  you 
told  your  folks  already  ?  If  not  you  had  better  tell  them; 
might  come  up  to  see  you  next  Saturday.  Say,  old  girl, 
you  sent  lots  of  kisses  for  the  babies;  where  do  I  come  in  ? 
1  suppose  I  will  have  to  wait  for  the  genuine  ones,  but  I 
will  have  some  extra  ones  coming,  and  don't  forget  it. 
Tours  forever.     Many  kisses  from  me  and  the  babies." 

Letters  in  the  most  aflfectionate  terms  were  written  by 
defendant  to  plaintiflf  prior  to  the  time  of  defendant's  visit 
to  plaintiflTs  home  on  the  5th  of  August,  1899.  In  May, 
1899,  defendant  said : 

*'  *  Wisconsin  has  taken  out  a  license  for  marriage;  that 
spoils  the  couples  from  going  down  there;  we  will  go  over 
to  Michigan,  and  get  secretly  married.  Then  we  can  go  to 
housekeeping  when  we  feel  like  it.'  I  told  him  it  was  not 
very  nice  to  get  married  secretly,  that  Chicago  was  good 
enough  for  me,  and  he  says,  *  if  it  is  good  enough  for  you, 
it  is  good  enough  for  me.' " 

Defendant  testified  that  his  first  conversation  on  the  sub- 
ject of  marriage  was  in  January,  1899,  and  he  testified : 

"  I  took  a  liking  to  the  girl  and  said  to  her,  I  might  make 
up  my  mind  to  get  married  to  her.  If  I  said  anything  to 
her  in  May,  1899,  about  marrying  her,  it  was  maybe  in  a 
joke.  About  July  the  15th,  1899,  I  told  her  to  come  down 
to  the  store  and  see  me  before  she  went  away.  Told  her 
I  was  going  to  come  up  and  see  her,  and  she  asked  me  what 
my  intentions  were  in  regard  to  getting  married;  I  said,  I 
could  not  make  any  promise  to  her  because  I  wanted  to  get 
acquainted  with  her  folks.  I  did  not  see  anything  wrong 
with  her.  I  went  up  to  Port  Washington  to  see  her.  On 
the  way  from  the  depot  to  her  home  I  gave  her  the  ring. 
She  asked  me  if  I  was  hungry;  I  said  I  was.  She  said  she 
would  get  supper  for  me.  All  we  had  was  beer,  a  piece  of 
sausage  and  some  bread.  She  said  she  would  get  me  some 
pie  or  cold  coffee.    I  said  I  did  not  care  for  either.    After 
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the  old  folks  retired,  and  between  twelve  and  one  o'clock, 
I  asked  her  if  she  had  intercourse  with  any  other  man;  I 
want  to  know  it  before  I  go  any  further.  She  told  me 
that  she  was  engaged  when  she  was  about  sixteen  years 
old  to  a  man  with  whom  she  had  been  going  for  about 
three  years  and  that  she  had  had  intercourse  with  him; 
that  he  went  out  west  and  was  shot." 

Mr.  Weirich,  a  barkeeper,  testified  in  behalf  of  defendant 
that  in  1894  he  had  intercourse  with  the  plaintiff.  Plaintiff 
in  rebuttal  testified  that  she  did  not  at  any  time  have  inter- 
course with  the  witness,  Weirich.  Attorne}'  for  plaintiff 
asked:  "  Did  you  ever  have  sexual  intercourse  with  any 
man?"  Answer:  "Mr.  Poehlmann,  the  defendant."  Ob- 
jection by  defendant. 

The  Court:  "If  you  had  objected  to  the  question,  i 
would  have  sustained  the  objection;  but  having  waited  until 
the  answer  came,  it  was  too  late." 

Plaintiff  further  testified  as  follows: 

"  Defendant  asked  me  if  I  would  grant  him  favors.  He 
said,  'I  will  buy  you  just  as  nice  diamonds  as  any  woman 
wears  in  Chicago.'  I  said,  *I  am  not  looking  for  any  dia- 
monds, I  don't  intend  to  do  any  such  thing.'  lie  said,  'Well, 
what  need  you  be  particular,  for  we  will  get  married  any- 
way.' And  upon  his  saying  that  I  yielded  to  him  about  a 
day  or  two  thereafter,  when  he  again  repeated  that  he 
would  marry  me." 

Oscar  IIebkl,  attorney  for  appellant. 

McClellan  &  Spbnckr,  attorneys  for  appellee. 

Mr.  Justice  Burkk  delivered  the  opinion  of  the  court. 

After  reading  the  evidence  introduced  in  this  case,  no 
doubt  can  be  entertained  that  the  defendant,  appellant,  did 
promise  to  marry  the  plaintiff.  It  is  true  he  makes  denial, 
and  says  that  if  he  made  a  promise  of  marriage  "  it  was 
maybe  in  a  joke."  His  statement  that  he  gave  her  a  dia- 
mond ring  and  talked  with  her  after  the  midnight  hour 
alone  in  a  manner  as  no  man  would,  and  his  written  admis- 
sion of  agreement  to  marry  plaintiff,  together  with  the 
other  evidence  in  this  case,  convinces  us  that  he  had  prom- 
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ised  to  marry  her  and  even  anticipated  some  of  the  marital 
rights. 

An  examination  of  the  evidencje  will,  we  think,  com- 
pletely refute  the  suggestion  of  appellant,  that  the  prom- 
ise of  marriage  by  defendant  was  made  in  consideration 
of  sexual  intercourse;  we  therefore  find  that  the  promise 
of  marriage  in  this  case  was  not  based  upon  any  immoral 
consideration  and  that  the  court  did  not  err  in  refusing  to 
exclude  the  evidence  and  instruct  the  jury  to  find  the  issues 
for  the  defendant. 

There  is  no  averment  of  seduction  in  the  declaration  in 
this  case.  It  is  therefore  contended  by  appellant  that  evi- 
dence of  seduction  can  not  be  received,  since  it  has  not  been 
specially  pleaded  in  this  case,  and  because  the  law  does  not 
imply  that  damages  for  seduction  are  a  natural  result  of  a 
breach  of  promise  of  marriage. 

In  Fidler  v.  McKinley,  21  111.  308,  is  found  a  case  similar 
to  the  one  at  bar.  The  declaration  therein  contained  no 
averment  of  seduction,  and  yet  the  court  allowed  evidence 
of  seduction  and  specifically  instructed  that  the  seduction 
might  be  taken  into  consideration  by  the  jury  in  aggrava- 
tion of  damages.  The  argument  of  counsel  for  appellant, 
that  evidence  of  seduction  was  improper  in  this  case  and  an 
instruction  permitting  the  jury  to  consider  seduction  in 
aggravation  of  damages  should  not  have  been  given,  was 
very  vigorously  stated  in  a  dissenting  opinion  of  Judge 
Breese.  But  the  opinion  of  the  court  in  Fidler  v.  McKin- 
ley remains  the  law  of  this  state  on  these  subjects,  and  is, 
therefore,  decisive  of  these  questions.  In  this  case  the 
court  further  says : 

"  In  the  case  of  Tubbs  v.  Van  Kleek,  12  111.  446,  the  court 
held  that  in  actions  for  breach  of  promise  of  marriage,  a 
seduction,  if  in  consequence  of  a  promise,  may  be  given  in 
evidence  in  aggravation  of  damages.  In  that  case  the 
authorities  were  fully  reviewed,  and  the  decision  made  on 
mature  deliberation,  and  we  are  satisfied  that  the  rule  there 
adopted  is  correct  in  principle  an'd  just  in  its  operation, 
?nd  are  unable  to  see  any  reason  for  its  being  overruled 
or  modified." 
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In  Lowden  v.  Morrison,  36  111.  App.  495,  it  is  held  that 
evidence  of  seduction  in  an  action  for  breach  of  promise 
of  marriage  is  admissible,  though  the  seduction  is  not 
charged  in  the  declaration.  Jt  is  not  necessary  to  plead 
that  which  is  merely  evidence. 

The  weight  of  authorities  in  other  states  is  that  general 
allegations  of  a  promise  to  marry  and  its  breach,  will  per- 
mit evidence  of  seduction.  3d  Am.  &  Eng.  Ency.  PI.  & 
Pr.  688,  and  cases  there  cited  under  article.  Breach  of  Prom- 
ise of  Marriage. 

The  record  bearing  on  the  subject  of  seduction  shows 
that  evidence  relating  thereto  was  brought  out  through  the 
attempt  of  appellant  to  prove  that  plaintiff  was  not  virtu- 
ous. The  counsel  for  appellant  did  not  object  to  the 
question  which  called  out  the  answer  that  plaintiff  had 
intercourse  with  defendant.  In  considering  this  portion  of 
the  case,  we  think  no  injustice  was  done  the  defendant. 
The  verdict  of  the  jury  was  $2,500,  and  is  claimed  by  appel- 
lant to  be  excessive.  In  Thorn  v.  Knapp,  42  N.  Y.  474, 
it  is  said,  that  '4f  the  defendant  comes  into  court  and 
attempts  to  prove  the  plaintiff  guilty  of  misconduct  with 
other  men  of  which  he  knew  she  was  not  guilty,  or  when 
the  misconduct  was  committed  with  himself,  it  aggra- 
vates the  injury  and  aggravates  the  claim  to  damages.-' 
This  proposition  is  based  on  the  principle  that  the  jury 
in  cases  of  breach  of  promise  of  marriage  were  entitled, 
when  they  found  the  contract  of  marriage  made  and  broken, 
to  take  into  consideration  all  the  facts  and  circumstances 
of  the  case,  and  particularly  the  conduct  of  the  defend- 
ant in  his  whole  intercourse  with  and  treatment  of  the 
plaintiff. 

There  is  evidence  in  the  record  tending  to  show  that 
defendant  was  a  man  of  experience  in  the  world;  had  chil- 
dren of  his  own;  promised  the  plaintiff  to  marry  her;  caused 
her  to  make  public  announcement  to  her  family  and  friends 
of  her  engagement,  and  after  the  assurance  of  marriage,  led 
her  to  surrender  her  person  to  his  passion,  and  then,  upon 
the  flimsy  pretext  that  her  parents  were  a  little  poorer  than 
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he  had  supposed,  abandoned  her.  It  is  entirely  probable 
that  from  this  evidence  the  jury  may  have  believed  that 
defendant  had  no  regard  whatever  for  the  person  and  vir- 
tue of  a  woman  who  had  trusted  him  and  whom  he  had 
ruined  and  brought  into  disgrace  among  her  friends  in 
Chicago,  and  at  the  home  of  her  parents  in  Wisconsin.  In 
this  class  of  cases  a  jury  is  particularly  fitted  to  determine 
the  amount  of  the  damages,  and  we  see  no  reason  in  this 
case  to  disturb  their  verdict. 

The  principal  objection  of  appellant  to  the  instructions 
of  law  is  that  they  do  not  accurately  state  the  elements  of 
damage  which  the  jury  might  properly  consider  in  fixing 
the  amount  of  their  verdict. 

In  view  of  the.  position  taken  in  this  opinion  we  shall 
not  extend  it  by  a  further  discussion  of  these  instructions, 
but  say  that  in  them  we  find  no  reversible  error. 

Judgment  of  the  Superior  Court  is  affirmed. 


Peter  Yan  Ylisslngen  v.  William  J.  Manning. 

1.  Rewards— iJute  as  to  Payment  Based  upon  the  Principle  Appli- 
cable to  Contracts.—  The  rule  as  to  the  payment  of  an  offered  reward  is 
hased  upon  the  principles  applicable  to  contracts;  it  being  universally 
held  that  if  one  having  knowledge  of  an  offered  rewapd  does  that  for 
which  the  offer  is  made,  by  such  performance  there  is  a  meeting  of 
minds  and  a  contract  made. 

2.  Same— Ow6  Claiming  a  Beward  for  Doing  a  Certain  Thing  Must 
Have  Knovm  of  Betoard.  —In  the  case  of  an  offered  reward  for  the 
doing  of  a  certain  thing,  the  act  of  one  who,  knowing  of  this,  performs 
the  condition,  creates  a  contract;  the  performance  constitutes  both 
acceptance  and  fulfillment. 

8.  Contracts— A  Mere  Offer  Does  Not  Constitute,— A  mere  offer 
not  assented  to,  does  not  constitute  a  contract. 

4.  Commissions— Person-  Procuring  Customer  in  Besponse  to  an 
Offer  of  a  Broker  to  Divide  His  Commission  Must  Show  Acceptance  by 
Both  upon  CoTiditions  of  OJffer.— Defendant  issued  a  circular  setting 
forth  that  he  had  money  to  loan  and  would  divide  commissions,  evenly 
with  parties  bringing  borrowers.  Plaintiff  brought  a  customer  to  him 
who  negotiated  a  loan.  Held,  in  order  to  recover  the  share  of  commis- 
sions offered  in  the  circular,  plaintiff  must  show  knowledge  by  defend' 
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I  ant  of  his  expectation  to  receive  a  portion  of  the  commission,  or  notice 
I  that  he  had  brought  the  borrower  to  defendant  because  of  the  circular. 
/  and  that  from  the  circumstances,  defendant,  as  a  reasonable  man, 
I  should  have  understood  that  plaintiff  expected  commissions  to'be  equally 
'  divided. 

Assumpsit,  for  commissions.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  George  W,  Patton,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term.  1901.  Opinion 
filed  December  80,  1902.  Remittitur  filed  and  cause  affirmed  January 
2,1903. 

William  W.  Case,  attorney  for  appellant. 
George  S.  Cole,  attorney  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

In  the  spring  of  1895  there  was  issued  and  sent  by 
appellant,  to  lawyers,  real  estate  agents  and  others  in  Chi- 
cago, a  printed  circular  setting  forth  that  appellant  had 
money  to  loan  on  first  mortgage  on  improved  property  and 
would  divide  commissions  evenly  with  parties  bringing 
borrowers.  Appellee,  a  lawyer,  received  one  of  such  cir- 
culars and  testifies  that  in  reply  thereto  he  wrote  to  appel- 
lant that  a  Mr.  Bishopp  wished  to  obtain  a  loan  of  $17,000 
or  $18,000  on  certain  improved  property.  Upon  the  trial, 
being  asked  if  there  was  anything  else  in  the  letter  that  he 
remembered,  it  not  being  produced,  he  stated  that  he 
remembered  he  gave  the  location  of  the  property  and  that 
Mr.  Bishopp  valued  it  at  $35,000;  that  he  believed  that  what 
he  had  stated  was  the  substance  of  the  letter.  Upon  being 
asked  if  there  was  any  reference  to  commissions  in  the 
letter,  over  objection,  he  stated  :  "  I  remember  acknowl- 
edging  receipt  of  his  circulars  offering  to  divide  the  com- 
missions evenly."  This  was  not  a  clear  statement  that  he 
remembered  there  was  anything  in  the  letter  about  com- 
missions. From  other  evidence  it  appears  that  the  date  of 
this  letter  was  April  19th,  and  the  witness  on  cross-exami- 
nation stated  that  in  this  letter  the  circular  issued  by 
appellant  was  referred  to.  To  the  letter  sent  by  appellee 
April  19th  appellant  replied,  enclosing  an  application  for  a 
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loan  to  be  signed  by  Mr.  Bishopp.  Mr.  JBishopp  signed 
the  application  and  appellant  procured  for  hira  the  sum  of 
$16,000,  with  interest  at  six  per  cent  per  annum,  receiving 
from  him  as  a  conxnission  for  procuring  the  loan,  $320. 
It  does  not  appear  that  any  time  prior  to  the  actual  making 
of  the  loan,  appellee  notified  appellant  that  he  would  expect 
one-half  the  commission  paid  upon  such  loan,  in  any  way 
other  than  by  that  which  appellee  testifies  was  in  the  letter 
sent  by  him  upon  the  19th  of  April,  1S95.  Shortly  after 
making  the  loan  appellee  wrote  to  appellant  demanding 
$160,  being  one-half  of  the  commission.  To  this  letter 
appellant  at  once  replied  denying  that  he  owed  appellee 
anything  and  refusing  to  pay. 

Upon  the  trial  there  was  read  in  evidence,  without  objec- 
tion, the  correspondence  which  passed  between  the  parties 
after  the  loan  was  made,  with  respect  to  the  payment  of 
commissions.  Among  this,  a  letter  dated  September  17, 
1895,  written,  to  appellee  by  Mr.  Watson,  who  was  a  clerk 
in  the  office  of  appellant  at  the  time  the  loan  was  applied 
for  and  made,  and  who  had  to  do  with  the  transaction.  In 
this  letter  is  contained  the  following,  which,  though  clearly 
hearsay,  seems   to  have  been  admitted  without  objection : 

**  1  will  say  further  that  when  I  mentioned  your  name  to 
Mr.  Bishop  in  connection  with  the  loan,  that  he  volun- 
teered the  information  that  j^ou  would  not  expect  any  part 
of  the  commission  as  you  had  merely  acted  as  his  repre- 
sentative." 

Appellant  upon  the  trial  was  not  permitted  to  intro<luce 
in  evidence  a  memorandum  made  by  Mr.  Watson  the  25th 
of  April,  1895,  concerning  the  loan.  Mr.  Watson  testified  as 
to  the  making  of  the  memoranda  and  further  that  he  did 
not  make  it  with  reference  to  the  letter  of  appellee  dated 
April  19th  and  that  he  did  not  remember  the  contents  of 
the  letter  of  April  19th. 

As  before  stated,  appellee  had  testified  to  the  contents  of 
such  letter  as  remembered  by  him.  Mr.  Watson  testified 
that  he  wrote  the  reply  of  appellant  to  the  letter  of  appel- 
lee dated  April  19th  and  that  when  he  did  so  he  had  that 
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letter  before  him.  After  he  bad  stated  that  he  did  not 
remember  the  contents  of  the  letter  of  April  19th,  he  was 
asked  whether  or  not  there  was  in  it  any  reference  to  a 
division  of  commissions  and  also  whether  he  remembered 
if  in  it  there  was  any  reference  to  a  division  of  commissions. 
These  questions  the  court  refused  to  permit  him  to  answer. 
We  think  the  questions  proper.  While  he  did  not  remem- 
ber and  could  not  state  the  contents  of  the  letter,  he  may 
have  been  able  to  state  that  certain  things  material  to  this 
controversy  were  not  in  it,  that  is,  he  may  have  been  able 
to  state  that  there  was  in  it  no  reference  to  commissions. 
It  is  very  frequently  the  case  that  a  witness  may  not  be  able 
to  state  the  contents  of  a  paper  which  he  has  written  or 
read  and  yet  may  be  able  to  say  that  certain  things  were 
not  in  the  paper.  We  do  not  think  that  memoranda  made 
by  Watson  was  admissible.  It  was  not  made  as  a  record 
of  something  then  done  by  the  maker  or  seen  or  heard  by 
the  maker,  but  as  a  conclusion  to  which  he  or  some  one 
else  had  come  as  to  a  division  of  commissions.  And  if  the 
position  of  appellant  be  well  taken,  it  was  not  made  in 
respect  to  a  business  or  transaction  with  which  appellee  had 
anything  to  do.  Appellant  testiJfies  that  the  letter  of  April 
19th,  addressed  to  him  by  appellee,  did  not  contain  any- 
thing calling  attention  to  a  circular  oflfering  to  divide  com- 
missions. 

The  court  found  for  the  plaintiff  and  allowed  him  $160  as 
commissions,  with  interest  thereon  to  the  time  of  the  trial. 
The  issue  presented  is  not  altogether  like  that  of  the  offer- 
ing of  a  reward  for  arrest  of  certain  parties  or  the  return 
of  lost  or  stolen  property. 

Appellant  was  in  the  lousiness  of  procuring,  for  a  com- 
mission, loans  for  parties  who  applied  to  him.  No  one 
was  entitled  to  any  portion  of  the  commission  he  earned 
in  such  business,  save  by  virtue  of  a  special  agreement  by 
appellant. 

If  there  were,  prior  to  the  making  of  the  loan,  nothing 
putting  him  upon  notice  that  if  a  loan  was  made  to  Mr. 
Bishopp  as  requested  by  him,  appellee  would  expect  that 
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the  commissions  therefor  would  be  evenly  divided  with  him, 
appellant  is  not  liable  to  appellee  for  one-half  the  commis- 
sions. The  rule  as  to  the  payment  of  offered  reward  is 
based  upon  the  principle  applicable  to  contracts;  it  being 
universally  held  that  if  one  having  knowledge  of  an  offered 
reward  does  that  for  which  the  offer  is  made,  by  such  per- 
formance there  is  a  meeting  of  minds  and  a  contract  made. 
By  many  courts  it  is  said  that  if  one,  without  knowledge 
of  an  offered  reward,  do  that  for  which  the  offer  is  made, 
he  is  entitled  to  the  reward.  Vol.  7,  2d  Ed.  Am.  &  Eng. 
Ency.  of  Law,  137. 

The  question  in  this  case  in  this  regard  is  whether  appel- 
lant had,  prior  to  the  making  of  the  loan,  notice  that  appel- 
lee expected  that  commissions  would  be  equally  divided 
with  him.  We  do  not  wish  to  be  understood  that  such 
notice  must  have  been  in  clear  and  unequivocable  terms. 
It  is  sufficient  if  the  circumstances  surrounding  the  trans- 
action were  such  that  a  reasonable  man  in  the  position  that 
appellee  was,  would  have  inferred  therefrom  that  appellee 
expected  that  commissions  would  be  equally  divided  with 
him.  C.  &  A.  Ey.  Co.  v.  Sebring,  16  111.  App.  181,  6th 
Ed.  Parsons  on  Contracts,  Vol.  1,  page  74. 

In  the  case  of  Babcock  v.  Henry  J.  Raymond  and  others, 
2  Hilton,  61,  there  had  been  issued  by  the  New  Toric  Daily 
Times,  the  following : 

"  Notice  to  correspondents :  Voluntary  correspondence, 
containing  important  news  from  all  quarters  of  the  world, 
is  solicited;  if  used,  it  will  be  liberally  paid  for." 

The  plaintiff,  Babcock,  sent  to  the  Times  a  communication 
containing  political  news  thought  by  the  publishers  of  the 
paper  to  be  of  importance  enough  to  justify  its  publication 
and  it  was  published.  In  a  letter  accompanying  this  news, 
the  plaintiff  asked  the  defendants  if  it  was  not  liked  to 
return,  that  he  might  get  a  market  for  it  elsewhere,  thus 
as  the  court  say,  '^plainly  informed  them  that  it  was 
intended  for  sale,  and  if  they  used  it  he  was  to  be  paid 
what  it  was  reasonably  worth."  Upon  this  state  of  facts 
judgment  was  given  the  plaintiff  for  what  the  evidence 
showed  the  article  to  be  worth. 
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A  mere  offer,  not  assented  to,  does  not  constitute  a  con- 
tract. McKinley  v.  Watkins,  13  111.-  140;  Olney  v.  Home, 
89  111.  556;  Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co., 
56  111.  App.  248. 

In  the  case  of  an  oflfered  reward  for  the  doing  of  a  certain 
thing,  the  act  of  one  who,  knowing  of  this,  performs  the 
condition,  creates  a  contract;  the  performance  constitutes 
both  acceptance  and  fulfillment. 

In  the  case  at  bar,  the  mere  bringing  of  one  who  desired 
to  borrow  would  not  have  been  a  performance  of  the 
condition;  to  this  there  was  necessary  that  the  would-be 
borrower  be  accepted,  make  a  loan  through  appellant  and 
he  become  entitled  to  commissions. 

Following  the  act  of  appellee  it  was  necessary  that  there 
be  action  as  an  assent  upon  the  part  of  appellant.  It 
would  have  been  no  breach  of  the  terms  of  his  proposal  if 
he  had  refused  to  make  any  loan  to  the  would-be  borrow^er 
sent  by  appellee.  It  is  therefore  essential  to  the  validity 
of  appellee's  claim  for  commissions  that  appellant  should, 
before  his  action  and  assent,  have  had  reasonable  notice  of 
the  expectations  of  appellee. 

In  saying  this  we  leave  out  of  consideration  the  effect 
of  bad  faith;  a  subterfuge  upon  the  part  of  one  sending 
such  a  circular,  by  which  he  appears  to  have  made  no  loan 
or  received  no  commissions,  while  in  reality  he  does  both; 
there  being  nothing  of  the  kind  in  this  case. 

Interest  was  not  allowable  upon  the  claim  of  appellee. 
It  is  not  claimed  that  there  was  an  unreasonable  and  vex- 
atious delay  of  payment,  but  that  there  is  money  due  to 
appellee  on  an  instrument  in  writing.  In  other  words, 
upon  the  circular  issued  by  appellant. 

The  circular,  by  itself,  did  not  give  appellee  any  right 
to  receive  commissions.  His  right  to  receive  commission 
thereunder,  depended  not  only  upon  his  procuring  and 
tendering  to  appellant  a  person  who  wished  to  obtain  a 
loan,  but  also  upon  the  conclusion  to  which  appellant 
might  come  as  to  making  a  loan  to  such  applicant,  and,  as 
has  been  said,  upon  appellant's  having,  prior  to  the  making 
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of  the  loan,  such  notice  of  the  expectation  of  appellee  that 
he  would  receive  a  portion  of  the  commission,  or  notice 
that  he  had  brought  the  borrower  to  appellant  because  of 
the  circular;  and  that  from  the  circumstances,  appellant,  as 
a  reasonable  man,  should  have  understood  that  appellee 
expected  commissions  to  be  equally  divided.  A  person ' 
can  not  be  held  to  have  entered  into  a  contract  concerning 
which  he  had  not  reasonable  notice  one  was  contemplated. 

Applying  this  rule  to  the  evidence  in  this  case,  we  are 
of  the  opinion  it  appears  therefrom,  that  appellant  had, 
under  the  circumstances,  reasonable  notice  that  appellee  in 
response  to  his,  appellant's,  circular,  had  sent  his  client  to 
obtain  a  loan  and  expected  that  the  commissions  therefor 
would  be  divided.  Even  if  the  letter  sent  by  appellee  con- 
tained no  reference  to  commission,  appellant  ought,  as  a 
reasonable  man,  to  have  understood  that  appellee,  a  law- 
yer, entering  upon  the  business  of  procuring  a  loan  for  his 
client,  expected  to  be  paid  therefor  and  that  the  client 
was  before  appellant  because  of  his  circular.  We  do  not 
think  that  the  error  pointed  out  affected  the  conclusion 
arrived  at  as  to  the  issue  of  fact,  nor  that  the  judgment 
should  therefore  be  reversed. 

If  appellee  shall  within  ten  days  remit  from  the  judg- 
ment, $40,  the  amount  of  interest  allowed,  the  judgment 
will  be  affirmed  as  of  its  date,  for  $160,  otherwise  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Appellant  will  recover  costs  in  this  court. 


1105      261 
(r2058  273| 


Webster  Mfg.  Co.  v.  Adam  Nisbett, 

1.  Evidence— P^-om'nce  of  Jury  Where  it  is  Conflicting.— Where 
the  evidence  is  oonflioting,  it  is  the  province  of  the  jury  to  decide  on 
which  side  the  greater  weigh^'9f  credible  evidence  is. 

2.  Master  and  Serv A^T^Servant  May  Assume  that  Appliances 
Furnished  are  Sufficient  for^  Their  Purpose.— As  a  general  rule  the 
servant  has  the  right  to  presume  that  the  materials  and  appliances 
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which  are  furnished  to  him  in  the  performance  of  his  duty  are  suffi- 
cient tlierefor;  but  where  the  servant  has  equal  knowledge  with  the 
master,  and  a  full  knowledge  of  all  existing  defects,  and  more  especially 
in  the  performance  of  ordinary  labor  in  which  no  intricate  machinery 
is  involved,  the  rule  is  not  applicable. 

8.  Same— Servant  May  Remain  in  Employ  of  Master  for  a  Recuonr 
able  Time  Awaiting  Remedy  of  Defects, — The  servant  may  remain  in 
the  employ  of  the  master  for  a  reasonable  time  awaiting  the  remedy  of 
defects  in  machinery,  of  which  he  has  notified  his  master. 

4.  Slule— Where  Danger  of  Continuing  Use  of  Tool  is  Imminent — 
Where  the  danger  of  continuing  the  use  of  the  tool  or  appliance  is 
so  imminent  that  an  ordinarily  prudent  and  careful  person  would 
not  continue  to  use  it,  the  servant  continues  the  employment  at  his 
own  risk. 

Trespass  On  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge 
presiding.  Heard  in  this  court  at  the  March  term,  1902.  Affirmed. 
Opinion  filed  December  22,  1902. 

O.  W.  Dynbs,  attorney  for  appellant. 

Francis  T.  Murphy,  attorney  for  appellee;  Edward  C. 
HiGGiNS,  of  counsel. 

Mr.  Justice  Adams  delivered  the.  opinion  of  the  court. 

This  is  an  appeal  from  a  judcrment  in  favor  of  appellee 
and  ao;ainst  appellant  for  the  sum  of  $6,000,  rendered  in  an 
action  on  the  case.  The  appellant  is  engaged  in  the  city 
of  Chicago  in  the  manufacture  of  gas  engines,  etc.,  and 
some  time  prior  to  September  23,  1897,  employed  apj^ellee 
as  a  blacksmith.  In  the  afternoon  of  September  23,  1897, 
appellee  was  engaged  in  forging  a  piece  of  iron  required  to 
be  in  the  shape  of  a  T.  One  Neunsch  wander  was  his  helper 
in  doing  the  work.  The  work  was  done  with  two  tools 
called,  respectively,  a  set  hammer  and  a  backing  hammer. 
The  set  hammer  was  used  by  appellee.  He  placed  it  against 
the  iron  which  he  was  engaged  in  forging  at  such  places 
as  he  wished  blows  to  be  struck,  holding  it  there,  and  his 
helper  then  struck  with  the  backing  hammer  on  the  set 
hammer  so  held  by  appellee.  On  the  afternoon  of  Sep- 
tember 23, 1897,  while  the  work  was  proceeding  as  described, 
the  helper  struck  a  blow  with  the  backing  hammer  on  the 
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set  hammer  held  in  place  by  appellee,  and  a  small  particle 
of  iron  flew  up  and  struck  appellee  in  the  left  eye,  destroy- 
ing the  eye. 

There  are  numerous  counts  in  the  declaration,  but  the 
complaint  stated  in  the  declaration  on  which  the  right  of 
recovery  is  based  is,  in  substance,  that  the  defendant,  appel- 
lant here,  furnished  the  helper  of  the  plaintiff,  appellee 
here,  with  an  old,  insuflicient  and  dangerous  backing  ham- 
mer, with  which  to  perform  the  duties  assigned  to  such 
helper,  of  which  condition  of  the  backing  hammer  the 
defendant  was  notified  and  promised  to  repair  the  said 
hammer  or  furnish  a  suitable  one  in  lieu  thereof,  and  so 
induced  the  plaintiff  to  continue  in  the  performance  of  the 
work  with  the  said  helper,  etc.,  alleging  the  accident. 

The  jury,  in  addition  to  their  general  verdict  finding  the 
defendant  guilty  and  assessing  damages,  found,  in  answer 
to  special  interrogatories,  that  the  piece  of  metal  which 
struck  the  plaintiflf's  eye  came  from  the  backing  hammer. 

The  contentions  of  appellant's  counsel  are  that  the  general 
and  special  verdicts  are  contrary  to  the  evidence;  that  the 
injury  arose  from  a  risk  assumed  by  appellee;  that  a  promise 
to  repair  has  no  application  to  a  simple  tool  like  the  back- 
ing hammer  in  question;  that  the  injury  was  the  result  of 
an  unavoidable  accident;  that  appellee  did  not  exercise 
ordinary  care  for  his  own  safety,  and  that  the  court  erred 
in  ruling  on  evidence,  and  in  instructing  the  jury.  The 
evidence  is  voluminous,  as  it  usually  is  in  the  class  of  cases 
to  which  this  belongs,  and  can  not  be  referred  to  in  detail 
in  an  opinion  of  reasonable  length.  The  evidence  for 
appellee  tends  to  prove  the  following  facts:  That  the 
backing  hammer  used  by  the  helper  was  old,  chipped,  in 
bad  condition,  and  such  that,  in  striking  with  it  on  the  set 
hammer,  particles  were  apt  to  fly  from  it;  that  two  days 
before  the  accident  appellee's  helper,  in  appellee's  presence, 
showed  the  hammer  to  appellant's  foreman,  and  that  the 
foreman  looked  at  it  and  said  he  would  get  it  fixed;  that, 
in  the  forenoon  of  the  day  on  which  the  accident  occurred, 
and  before  it  occurred,  appellee  took  the  backing  hammer 
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to  the  foreman,  asked  him  for  the  privilege  of  dressing  it 
and  niakini^  it  right,  and  that  the  foreman  looked  at  the 
hammer  and  said  it  was  good  enough;  but  appellee  said 
no,  tliat  it  had  been  chipping  oif,  and  might  chip  again, 
and  that  it  was  not  exactly  safe  to  work  with,  and  the 
foreman  then  said  :  "  Well,  go  ahead  and  use  it  now,  and 
I  will  fix  it,  or  get  some  one  to  fix  it  soon.  Don't  stop  ihat 
job;  I  am  in  a  hurry;"  that  the  particle  of  iron  which 
destroyed  a])pellee's  eye  was  a  chip  which  flew  from  the 
backing  hammer  when  the  helper  struck  a  blow  with  it  on 
tlie  set  hammer.  Dr.  Edward  M.  Brown,  who  attended 
appellee  after  the  accident,  testified  that  he  found  in  his 
eye  a  piece  of  steel  about  a  quarter  or  five-sixteenths  of  an 
inch  square  and  about  as  thick  as  a  dime.  Appellee's 
evidence  also  tended  to  prove  that  appellee  could  not  repair 
the  backing  hammer  without  permission  from  the  foreman. 

Ole  Paulsen,  ap{)ellant's  foreman,  testified  that  the  back- 
ing hammer  was  not  shown  to  him,  and  that  he  made  no 
])romise  to  repair  it.  The  testimony  of  other  witnesses  for 
appellant  was  contradictory  of  appellee's  witnesses  on 
material  matters,  but  in  this  conflict  of  the  evidence  it  was 
tlie  province  of  the  jury  to  decide  on  which  side  the  greater 
weight  of  credible  evidence  was;  and  we  are  of  opinion 
that  the  jury  was  warranted  by  the  evidence  in  finding  for 
appellee.  Appellant  put  in  evidence  a  backing  hammer 
and  a  set  hammer,  the  latter  in  apparently  very  bad  condi- 
tion, and  claimed  that  the  particle  which  destroyed  appel- 
lee's eye  flew  from  the  set  hammer  in  evidence;  but  the 
evidence  tends  strongly  to  prove  that  the  set  hammer  in 
evidence  is  not  the  one  used  by  appellee  at  the  time  of  the 
accident. 

The  theory  of  appellant's  counsel,  on  which  the  conten- 
tion is  based  that  appellee  assumed  the  risk  of  injury  from 
flying  particles  of  iron,  when  doing  his  work,  is,  that  such 
])articles  will  fly  under  the  most  favorable  conditions;  but  the 
preponderance  of  the  evidence  is  that  they  are  much  more 
likely  to  fly  from  an  old  tool  which  has  become  chipped 
and  in   bad  condition  from  use.     Some  of  ai)pellant's  wit- 
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iif*sses  admitted  this  on  cross-examination.  We  can  not 
sustain  the  contention  that  appellee  assumed  the  risk  of 
the  use  of  tools  in  bad  condition,  and  the  fact  that  he  went 
U)  the  foreman  and  complained  of  the  condition  of  the 
backing  hammer,  and  was  only  induced  to  continue  using 
it  by  the  foreman's  promise  to  have  it  repaired,  is  against 
appellant's  contention.  The  contention  could  only  be  sus- 
taine<l  on  one  of  two  hypotheses — either  that  all  tools 
furnished  by  appellant  to  its  employes  were  in  bad  condi- 
tion, and  that  appellee  knew  this  when  employed,  or  that 
the  tool  in  question  was  in  bad  condition,  of  which  appel- 
lee had  knowledge,  notwithstanding  which  he  continued 
to  use  it,  without  complaint,  and  without  any  promise  of 
his  employer  to  repair  it.  Appellee,  at  the  time  of  the 
accident,  was,  as  appears  from  the  evidence,  performing 
his  allotted  work  in  the  usual  way,  and  the  objection  that 
he  did  not  exercise  ordinary  care  for  his  personal  safety 
finds  no  support  in  the  evidence. 

Decisions  of  the  courts  of  other  states  are  cited  by 
ap|)ellant's  counsel,  in  support  of  the  proposition  that  a 
promise  to  repair  is  inapplicable,  so  as  to  create  liability, 
to  a  simple  tool  such  as  a  hammer.  No  such  doctrine  has 
been  announced  in  this  state.  On  the  contrary,  the  Supreme 
Court,  in  Illinois  Steel  Co.  v.  Mann,  170  111.  200,  207, 
plainly  intimates,  as  we  think,  that  the  doctrine  contended 
for  is  not  the  law  in  this  state,  sajung : 

"As  a  general  rule  courts  will  consider  that  the  master 
who  employs  a  servant  has  a  better  and  more  comprehen- 
sive knowledge  of  the  machinery  and  materials  to  be  used 
than  the  employe.  The  servant  has  the  right  to  presume 
that  the  materials  and  appliances  which  are  furnished  to 
him  in  the  performance  of  his  duty  are  sufficient  therefor. 
This  rule,  however,  is  not  applicable  to  all  cases,  and  where 
the  servant  has  equal  knowledge  with  the  master  and  a 
full  knowledge  of  all  existing  defects,  and  more  especially 
iathe  performance  of  ordinary  labor  in  which  no  intricate 
raaciiinery  is  involved,  the  rule  is  not  applicable.  In  Maish 
V.  Chickering,  101  N.  Y.  400,  this  exception  is  recognized, 
and  it  is  said  that  the  facts  that  a  laborer  using  ordinary 
tools  and   appliances  notified  the   master  of  a  defect  of 
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which  the  servant  himself  had  full  knowledge,  and  asked 
it  to  be  remedied,  and  the  master  promised  so  to  do,  do 
not  render  the  master  responsible.  The  rule  in  this  state 
is  more  liberal,  however,  and  permits  the  servant  to  remain 
in  the  employ  of  the  master  for  a  reasonable  time  awaiting 
the  remedy  of  such  defects." 

We  do  not  feel  warranted  in  treating  the  question  as  an 
open  one  in  this  state. 

The  rule,  in  case  of  a  promise  to  repair,  is,  that  unless 
the  danger  of  continuing  the  use  of  the  tool  or  appliance 
is  so  imminent  that  an  ordinary  prudent  and  careful  person 
would  not  continue  to  use  it,  the  employe  may  continue  its 
use  for  a  reasonable  time  to  allow  performance  of  the 
promise.  Drop  Forge  &  Foundry  Co.  v.  Van  Dam,  149 
III.  337. 

In  Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  52,  the 
court  state  the  reason  of  the  rule  thus : 

'*  The  reason  upon  which  the  rule  is  said  to  rest  is,  that 
the  promise  of  the  master  to  repair  defects  relieves  the 
servant  from  the  charge  of  negligence  by  continuing  in  the 
service  after  the  discovery  of  the  perils  to  which  he  would 
be  exposed." 

In  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  148  111. 
573,  582,  the  court  go  still  further,  saying : 

"  When  the  master  has  knowledge  of  the  defects  and 
promises  to  repair  the  same,  he  impliedly  requests  the  serv- 
ant to  continue  to  work,  and  that  he,  the  master,  will  take 
upon  himself  the  responsibility  of  any  accident  that  may 
occur  during  that  period." 

The  words  "  that  period,"  in  the  above  quotation,  refer 
to  a  reasonable  time  for  the  performance  of  the  master's 
promise.  The  contention  that  appellee's  injury  was  the 
result  of  a  mere  accident,  can  not  be  sustained. 

Appellant's  instruction  4  was  properly  refused.  Instruc- 
tion 9,  asked  by  appellant,  is  substantially  covered  by 
appellant's  instruction  2,  given.  We  find  no  reversible 
error  in  the  refusal  or  modification  of  any  instruction 
asked  by  appellant.  The  court  gave  numerous  instructions 
for  appellant,  which,  taken  together,  fairly  embody  the 
law  applicable  to  the  facts  in  evidence.     Neither  do  we 
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find  any  reversible  error  in  the  court's  ruling  on  evidence. 
Appellee  lost  his  left  eye  by  an  accident;  he  was  unable  to 
work  for  nearly  a  year,  and  suffered  a  great  deal  of  pain, 
and  we  can  not  say  that  the  damages  awarded  by  the  jury 
were  excessive. 
The  judgment  will  be  affirmed. 


Snpreme  Tent  of  the  Knights  of  the  Maccabees  of  the 
World  y,  Minnie  M.  8tensland  et  al. 

1.  Issv^AVCE— Where  Member  of  Beneficiary  Order  Contracts  that 
He  Win  Be  Bound  by  the.  Laws  of  the  Order  Which  Might  Afterward 
be  Enacted, — Where  a  member  of  a  beneficiary  order  contracts  that  he 
wMl  be  bound  by  the  laws  of  the  order  which  might  afterward  be  enacted, 
not  only  he,  but  also  his  beneficiary,  is  bound  thereby. 

2.  Same— iViwa  Facie  Case  in  Suit  on  a  Benefit  Certificate. —The 
plaintiff  makes  a  prima  facie  case  on  a  benefit  certificate  when  he  has 
put  in  evidence  the  benefit  certificate  and  proofs  of  death,  has  showed 
who  the  beneficiaries  are,  and  proved  that  the  assured  had  died  before 
the  suit  was  begun.  It  is  not  incumbent  upon  plaintiff  to  show  that  the 
deceased  had  complied  with  the  rules  of  the  order.  If  defendant  claims 
that  there  has  been  a  failure  to  comply  with  such  rules,  it  is  bound  to 
prove  the  same  as  a  matter  of  defense. 

3.  Practicb — When  Defendant  Rests  His  Defense  upon  a  Fact 
Which  is  Not  Included  in  the  Allegations  Necessary  to  Sujtport  the 
Plaintiffs  Case,  —When  a  defendant  intends  to  rest  his  defense  upon  a 
fact  \%  hich  is  not  included  in  the  allegations  necessary  to  support  the 
plaintiff^s  case,  he  must  set  it  up  in  precise  terms  in  the  answer. 

4.  EviDKNCE— Burden  of  Proof  on  Defendant  to  Meet  a  Prima  Facie 
Case. — The  burden  of  sustaining  an  affirmative  defense  Xo  2i  prima  facie 
case  made  by  the  plaintiff  does  not  shift  during  the  trial,  but  obligates 
the  defendant  to  prove  such  defense  by  a  preponderance  of  the  evi- 
dence. 

5.  Estoppel — By  Statements  as  to  Cause  of  Death  in  Proofs  of 
Death. — The  statements  as  to  the  cause  of  death,  as  set  forth  in  the 
proof  of  death,  do  not  estop  plaintiff  from  showing,  if  he  can,  that  the 
deceased  did  not  commit  suicide  by  strangulation. 

6.  Jury— Province  to  Decide  upon  Credibility  of  Witnesses.— It  is 
the  province  of  the  jury  and  not  of  the  court,  to  decide  in  the  first 
instance,  upon  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  to  their  respective  statements. 
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Assiinipsit,  oil  a  benefit  certificate.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  BuitKE,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  Decem- 
ber 22,  1902. 

March  20,  1895,  appellant  issued  a  benefit  certificate  to 
Peter  A.  Stensland.  .  At  that  time  the  by-laws  provided 
that  if  the  assured  committed  suicide,  sane  or  insane,  within 
one  year  after  the  date  of  the  certificate,  no  benefit  should 
be  paid.  In  1897  this  by-law  was  changed  by  extending 
the  time  to  five  years,  and  in  case  of  suicide  within  that 
time  appellant  should  be  liable  only  for  the  amount  of  all 
assessments  paid.  April  2,  189S,  the  assured  was  found 
(lead  in  his  home.  The  circumstances  strongly  tended  to 
show  that  he  had  committed  suicide.  The  coroner's  jury 
returned  a  verdict  of  "suicide  by  strangulation."  The 
proofs  of  death,  which  were  signed  by  appellees,  stated 
that  the  cause  of  death  was  suicide  by  strangulation. 
Appellant  refused  to  pay  anything  more  than  the  amount 
of  the  premiums  it  had  received.  Thereupon  suit  was 
brought  upon  the  certificate.  Appellant  interposed  a  plea 
of  the  general  issue,  and  a  special  plea  setting  up  that  the 
deceased  had  committed  suicide,  and  conceding  that  judg- 
ment should  be  entered  against  it  for  the  amount  of  the 
paid  assessments. 

On  the  trial  appellees  showed  the  death  of  assured,  and 
introduced  the  certificate  and  proofs  of  death;  while  appel- 
lant oft'ered  in  evidence  the  by-laws  in  force  during  the 
time  the  deceased  was  a  member.  Then  appellees  put  in 
testimony  tending  to  show  that  the  deceased  did  not  com- 
mit suicide  and  appellant  rebutted  with  evidence  tending 
to  show  that  he  did. 

The  jury  found  specially  that  the  deceased  did  not  come 
to  his  death  by  committing  suicide  with  suicidal  intent,  and 
also  brought  in  a  general  verdict  for  appellees  and  assessed 
their  damages  at  the  sum  of  $2,000.  From  the  judgment 
based  upon  that  general  verdict,  this  appeal  was  perfected. 

H.  II.  C.  Miller  and  W.  S.  Ofpenheim,  attorneys  for 
appellant. 
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Beach  &  Beach,  attorney's  for  appellees. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

P'irst.  The  benefit  certificate  provided  that  the  assured 
should  comply  with  "the  laws  of  the  order  now  in  force  or 
that  may  hereafter  be  adopted."  When  this  certificate  was 
issued  to  the  deceased  a  by-law  of  appellant  declared  that 
if  a  member  committed '  suicide  within  one  year  after  his 
admission  to  the  order,  sane  or  insane,  the  certificate  should 
be  void.  Afterward,  and  before  his  death,  this  by-law  was 
changed  by  striking  out  the  words  "one  year,"  and  by 
inserting  in  lieu  thereof  the  words  "five  years."  The 
assured  died  ivithin  five  years  next  after  he  became  a  mem- 
ber of  this  order.  Where  a  member  of  a  beneficiary  order 
contracts  that  he  will  be  bound  b}'^  the  by-laws  of  the  order 
which  might  afterward  be  enacted,  not  only  he,  but  also 
liis  beneficiary,  is  bound  thereby.  Supreme  Tent,  etc.,  v. 
Hammers,  81  111.  App.  560,  567. 

Second.  The  burden  of  proof  on  the  issue  of  suicide  as 
raised  by  the  special  plea  was  on  appellant.  Such  a  defense 
is  an  affirmative  one.  It  is  substantially  matter  in  confes- 
sion and  avoidance,  and  should  be  pleaded. 

"When  a  defendant  intends  to  rest  his  defense  upon  a 
fact  which  is  not  included  in  the  allegations  necessary  to 
support  the  plaintiff's  case,  he  must  set  it  out  in  precise 
terms  in  the  answer."  Coburn  v.  Traveler's  I.  Co.,  145 
Mass.  226. 

The  appellees  made  a  prima  facie  case  when  they  had 
put  in  evidence  the  benefit  certificate  and  proofs  of  death, 
showed  who  the  beneficiaries  were,  and  proved  that  the 
assured  had  died  before  the  suit  was  begun.  It  was  not 
incumbent  upon  appellees  to  show  that  the  deceased  had 
complied  with  the  rules  of  the  order.  If  appellant  claimed 
there  had  been  a  failure  to  complj'  with  such  rules,  it  was 
bound  to  prove  the  same  as  a  matter  of  defense.  Supreme 
Lodge,  etc.,  v.  Matejowsky,  190  111.  142.  This  burden  of 
proof  being  upon  appellant,  it  did  not  shift  during  the 
trial,  but   obligated   appellant  to  prove  such  defense  by  a 
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preponderance  of  the  evidence,  Egbers  v.  Egbers,  177  111. 
82,  88. 

Third.  The  statements  as  to  the  cause  of  death,  as  set 
forth  in  the  proofs  of  death,  do  not  estop  appellees  from 
showing,  if  they  can,  that  the  deceased  did  not  commit 
suicide  by  strangulation. 

In  Pythias  Knights  S.  L.  v.  Beck,  181  IT.  S.  49,  the 
application  for  membership  provided  that  "  if  death  shall 
result  by  suicide,  whether  sane  or  insane,"  etc.,  then  only  a 
certain  sum  shall  be  paid  on  the  certificate.  The  assured 
was  killed  by  the  discharge  of  a  gun  at  the  time  held  in 
his  hands.  The  coroners  jury  found  that  he  committed 
suicide.  The  proofs  of  death  furnished  by  his  widow  de- 
clared that  his  death  was  caused  by  "  suicide."  The  widow 
sued  to  recover  the  full  amount  of  the  insurance.  The 
answer  alleged  that  the  assured  died  from  "  self-destruction 
and  suicide."  The  verdict  and  judgment  were  for  the 
plaintiff.  As  to  the  question  now  under  consideration,  the 
Supreme  Court  say : 

"  With  respect  to  this  matter  the  (trial)  court  charged 
that  there  was  no  estoppel;  that  the  plaintiff  could  explain 
the  circumstances  under  which  she  signed  the  statement, 
and  that  while  standing  alone  it  would  justify  a  verdict  for 
the  defendant,  yet  if  explained  and  the  jury"^  were  satisfied 
that  the  death  did  not  arise  from  suicide,  she  was  not  con- 
cluded by  this  declaration.  We  see  no  error  in  this  ruling. 
None  of  the  elements  of  estoppel  enter  into  the  declaration. 
The  condition  of  the  defendant  was  not  changed  by  it, 
and  if  under  a  misapprehension  of  the  facts  she  made 
a  statement  which  was  not  in  fact  true,  she  could  explain 
the  circumstances  under  which  she  made  the  statement  and 
introduce  testimony  to  establish  the  truth." 

The  widow  of  deceased  testifies  that  Mr.  Edwards,  the 
record  keeper  of  appellant,  furnished  the  proofs  of  death; 
that  the  handwriting  in  the  blanks  was  his,  and  that  she 
signed  the  proofs  without  reading  them  orhearing  them  read. 

Fourth.  Tested  by  the  principles  herein  set  forth,  nei- 
ther of  the  instructions  oflfered  by  appellant,  and  refused  by 
the  court,  states  the  law  correctly.  The  refusal  to  give 
them  to  the  jury  was  not  error. 
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Fifth.  If  this  case  had  been  sabmitted  to  as  for  trial, 
we  might  not  have  reached  the  same  conclusion  as  did  the 
jury;  but  it  is  ,the  province  of  the  jury,  and  not  of  this 
court,  to  decide,  in  the  first  instance,  upon  the  credibility 
of  the  witnesses  and  the  weight  of  their  respective  state- 
ments. (Lake  Shore  &  M.  S.  Ry.  Co.  v.  Foster,  74  111.  App. 
397.)  An  examination  of  the  record  convinces  us  that  there 
is  evidence  which,  if  believed  by  the  jury,  fairly  tends  to 
support  the  verdict.  The  trial  judge  stands  charged  with 
full  responsibility  to  see  that  a  verdict  manifestly  and 
clearly  against  the  evidence  should  be  set  aside  and  a  new 
trial  granted.  He  had  the  same  opportunity  for  seeing  the 
witnesses,  for  noting  all  those  matters  in  a  trial  not  capa- 
ble of  record,  as  had  the  jury,  and  when  he  sustains  the 
action  of  the  jury  we  must  pay  large  respect  to  his  judg- 
ment. In  this  case  the  trial  judge,  after  argument,  over- 
ruled the  motion  for  a  new  trial,  and  entered  judgment 
upon  the  verdict.  We  can  not  say  that  the  verdict  is  so 
clearly  and  manifestly  against  the  weight  of  the  evidence 
that  we  should,  for  that  reason,  reverse  this  judgment. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Harmon  L.  Parmelee  et  al.  v.  Yincent  C.  Price  et  aL    '  — 

1.  Statute  of  Lusttatiov^^— Equity  Follows  the  Law,— Where  a  bill 
in  equity  states  a  case  within  the  statute  of  limitations  at  law,  the  objec- 
tion may  be  raised  by  demurrer  to  the  bill.  In  suoh  cases  equity  follows 
the  Jaw  by  analogy. 

2.  Same— -4  Statute  of  Bepose, — The  statute  of  limitation  is  a  statute 
of  repose.  It  is  intended  for  the  protection  of  the  alleged  debtor,  against 
demands  brought  forward  after  so  long  a  time  from  the  transaction 
involved,  that  evidence  formerly  within  the  power  of  the  defendant  to 
produce  may  have  been  lost,  destroyed,  or  otherwise  placed  beyond  his 
power  or  control. 

8,  Same— WAcre  a  Person  Liable  to  an  Action  Fraudulently  Conceals 
the  Cause  of  Such  Action  from  the  Knowledge  of  the  Person  Entitled 
Thereto, — If  a  person  liable  to  an  action  fraudulently  conceals  the  cause 
of  such  action  from  the  knowledge  of  the  person  entitled  thereto,  the 
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action  may  be  commenced  at  any  time  within  five  yeara  after  the  per- 
son entitled  to  bring  the  same  disco  vera  that  he  has  such  cause  of  action, 
and  not  afterward. 

4.  Statutes— VT/io  May  File  Bill  under  Section  25  of  the  Corpora- 
tion Act. — Section  25  of  the  corporation  act  provides  a  remedy  in  the 
nature  of  a  creditor's  bill,  and  is  designed  to  aid  creditors  in  the  collec- 
tion of  their  debts.     It  is  not  restricted  to  judgment  creditors. 

5.  Same — Liability  of  Stockholders  under  Section  25  of  the  Corpora- 
tion Act. — Section  25  of  the  corporation  act  clearly  authorizes  the  bring- 
ing of  a  suit  in  equity  against  a  corporation  and  its  stockholders  jointly, 
upon  the  corporation  ceasing  to  do  business,  leaving  debts  unpaid.  It 
clearly  contemplates  liability  of  the  stockholders,  for  the  purpose  of 
bringing  suit  against  them,  immediately  on  the  company  ceasing  to  do 
business,  leaving  debts  unpaid. 

6.  SfLULE— Application  of  Term,  **  After  Exhausting  the  Assets  of  the 
Corpoi'ation^'  in  Sectioned  of  the  Corporation  Act. — The  exhaustion 
of  the  assets  of  the  corporation  is  not  a  condition  precedent  to  the  bring- 
ing of  a  suit  against  the  corporation  and  its  stockholders  jointly,  be- 
cause section  25  expressly  authorizes  such  suit,  and  the  exhaustion  of 
the  assets  of  the  corporation  is  not  made  a  condition  precedent  thereto. 
A  stockholder  is  entitled  to  have  the  corporate  assets,  in  possession  of 
the  corporation,  applied  to  the  payment  of  the  corporation  debts,  Iwfore, 
in  a  suit  against  him  and  the  corporation  jointly,  he  can  be  decreed  to 
pay  anything.  The  meaning  of  the  language  is  that  in  such  a  suit 
it  must  be  ascertained,  in  the  first  instance,  how  far  the  corporate  assets, 
if  any,  will  go  toward  paying  the  claims  of  the  complainant  or  com- 
plainants, which  may  be  done  by  ordering  a  sale  of  such  assets,  when, 
if  the  proceeds  of  the  sale  are  not  sufficient  to  pay  the  claims,  the  defend- 
ant stockholders  may  be  decreed  to  pay  the  deficit. 

7.  Practice—  When  the  Statute  of  Limitation  Begins  to  Run,  Where 
Tico  Remedies  for  the  Same  Relief  Accrue  at  Different  Times.— When  there 
are  two  remedies,  pursuing  either  of  which  a  party  may  have  the  same 
relief,  and  the  rights  to  the  two  remedies  accrue  at  different  times,  the 
statute  begins  to  run  from  the  time  when  the  right  to  pursue  the  earlier 
remedy  accrues. 

Creditor's  BiU. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Arthur  H.  Chetlain,  Judge  presiding.  Heard  in  this  court 
at  the  March  term,  1902.     Affirmed.     Opinion  filed  December  22,  19()'>. 

Statement. — This  is  an  appeal  from  a  decree  sustaining 
a  demurrer  to  a  bill  and  dismissincy  the  bill.  The  bill  is  a 
creditor's  bill,  and  was  filed  by  appellants,  May  25, 1901,  and 
was  amended  December  11,  1901;  the  demurrer  sustained 
by  the  court  is  to  the  amended  bill.  The  defendants  to  the 
bill  are  the  Interior  Building  Company,  a  corporation,  and 
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Vincent  C.  Price  and  Henry  F.  Vehmeyer,  stockholders  in 
said  defendant  company.  Henry  F.  Vehmeyer  demurred, 
generally,  to  the  bill;  Vincent  0.  Price  demurred,  assigning 
as  cause  for  his  demurrer,  first,  that  it  appears  from  the 
bill  that  the  cause  of  a<5tion,  if  any,  accrued  prior  to  May 
23,  1896,  and  is  barred  by  section  15,  chapter  83  of  the  stat- 
ute of  limitations;  second,  laches,  etc.  The  bill  sets  up 
judgments  recovered  in  the  Circuit  and  Superior  Courts  of 
Cook  County,  as  shown  by  the  following  table: 

Name.                   Term.          Court  Date.           Amount. 

Parmalee  &  Stoneman Deo.  1896    Circuit  Jan.     7,  1897.  .$    908  52 

Tlie  Columbia  Hardwood 
Lumber  Company Nov.  1896    Superior  Nov.  11,  1896..  1,075  76 

S.  K.  Martin  Lumber  Com- 
pany  Mar.  1897    Circuit  Apr.  12.  1897. .  1,901  90 

Ty)er  &  Hippach Dec.  1896    Circuit  Jan.     7,1897..      348  83 

Liesh,  Sanders  and  Egbert 

/  Company Feb.  1897    Circuit  Feb.  24,  1897 . .  2,280  02 

The  Martin-Barriss  •Com- 
pany  Feb.  1896    Circuit  Mar.    9,1896.^      464  50 

Penrod  &  Wood. Feb.  1897    Circuit  Feb.  24,  1897. .  1,878  80 

And  avers  that  the  same  remain  in  full  force  and  wholly 
unsatisfied;  also  that  executions  were  issued  on  the  judg- 
ments and  were  delivered  to  the  sheriflf,  and  by  him 
returned,  as  shown  by  the  following  table: 

Date  of  in- 
dorsement 
Date  of      and  delivery       Date  of  Date  of 

Judgment  of.         issue.  to  sheriff.  return.  filing. 

Par  m  alee  ^o  Stone* 

man. May   4,  1901  May  24,  1901  May  24,  1901  May  24, 1901 

The  Columbia 
Hardwood 

Lumber  Co.... May   6,  1901  May  24,  1901  May  24,  1901  May  24,  1901 
8.  K.  Martin  Lum- 
ber Co Apr.  14, 1897  Apr.  15,  1897  July  18, 1897  July  15, 1897 

85  Tyler  &   Hip- 

pach Jan.  9,  1897  Jan.  20,  1897  Apr.  9, 1897  Apr.  80, 1897 

L(»h,  Sanders  and 

Egbert  Co Mar.    1,  1897  Mar.    2, 1897  May  80,  1897  June   1, 1897 

The  Martin  -  Bar- 

riss  Company.. June  6^1901  June  5,1901  June  6,1901  June  7,1901 
Penrod  &  Wood. Mar.    1,  1897  Mar.    2, 1897  May  80, 1897  June  1, 1897 

Also,  that  alias  writs  of  execution  were  sued   out  by 

some  of  the  complainants,  delivered  to  the  sheriflf  and  by 

him  returned,  as  shown  by  the  following  table: 

Vol.  CV18 
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Date  of  in- 
dorsement 
Date  of      and  delivery       Date  of  Date  of 
Judgment  of.           issua          to  sheriff.           return.  filing. 
8.  K.  Martin  Lum- 
ber Co May  10,  1901  May  24,  1901  May  24.  1901  May  24. 1901 

Tyler  &  Hippach.May  13,  1901  May  24,  1901  May  24,  1901  May  24,  1901 
Lesb.  Sanders  and 

Egbert  Ck) May  10,  1901  May  24,  1901  May  24,  1901  May  24,  1901 

Penrod  &  Wood.  .May  10,  1901  May  24,  1901  May  24,  1901  May  24,  1901 

That  the  return  of  each  of  said  executions  issued  on  the 

judgments  of  the  S.  K.  Martin  Lumber  Co.,  Tyler  &  Hip- 

pach,  Lesh,  Sanders  and  Egbert  Co.,  and  Penrod  &  Wood, 

ap))ellants,  was  as  follows: 

"  The  within  named  defendant  not  found  and  no  property 
of  the  within  named  defendant  found  in  my  county  on 
which  to  levy  this  writ.  I  therefore  return  the  same,  no 
property  found  and  no  part  satisfied  this day  of 

1897;" 

and  the  return  of  the  execution  issued  on  the  judgment  of 
the  Columbia  Hardwood  Lumber  Co.  and  on  the  alias  exe- 
cutions issued  on  the  judgments  of  S.  K.  Martin  Lumber 
Co.,  Tyler  &  Hippach,  Lesh,  Sanders  and  Egbert  Co.,  and 
Penrod  &  Wood,  were  as  follows : 

*'  I  have  demanded  of  the  within  named  defendant  Inte- 
rior Building  Companj^  a  corporation,  by  its  president,  Vin- 
cent C.  Price,  the  24th  day  of  May,  1901,  money  or  property 
to  satisfy  this  writ,  and  it  having  failed  to  satisfy  the 
same  or  any  part  thereof,  and  not  being  able  to  find  any 
property  of  tne  within  named  defendant  in  my  county  on 
which  to  levy  this  writ,  I  therefore  return  the  same,  no 
property  found  and  no  part  satisfied,  this  24th  day  of  May, 
1901. 

Ernest  J.  Mao  best adt.  Sheriff, 
By  Samuel  E.  Erickson,  Deputy;" 

and  the  return  of  the  execution  issued  on  the  judgment  of 
the  Martin-Barriss  Co.  was  as  follows : 

"  I  have  demanded  of  the  within  named  defendant,  Inte- 
rior Building  Company,  a  corporation,  by  its  president,  Vin- 
cent C.  Price,  the  6th  day  of  June,  1901,  money  or  property 
to  satisfy  this  writ,  and  it  having  failed  to  satisfy  the 
same  or  any  part  thereof,  and  not  being  able  to  find  any 
property  of  the  within  named  defendant  in  my  county  on 
which  to  levy  this  writ,  I   therefore  return  the  same,  no 
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property  found  and  no  part  satisfied,  this  6th  day  of  June, 
1901.  Ernest  J.  Magerstadt,  Sheriff, 

By  Samuel  E.  Eriokson,  Deputy;  " 

that  the  suits  in  which  said  judgments  were  recovered 
were  commenced  between  and  including  May  16th  and  25th, 
1895,  and  were  prosecuted  with  due  diligence,  etc.;  that 
May  16, 1895,  a  judgment  by  confession  was  rendered  in  the 
Circuit  Court  of  Cook  County  in'  favor  of  the  Lincoln 
National  Bank  of  Chicago  and  against  said  Interior  Build- 
ing Co.  for  the  sum  of  $20,065  and  costs,  on  which  judg- 
ment an  execution  was  issued  and  levied  on  all  the  tangible 
property  and  effects  of  said  company.  It  is  then  averred 
as  follows : 

"That  on  the  16th,  17th,  18th  and  23d  days  of  May, 
1895,  numerous  assumpsit  and  attachment  suits  were  com- 
menced against  said  company  and  levies  made  on  its  prop- 
erty and  effects;  that  on  May  17,  1895,  two  bills  were  filed 
afi^ainst  said  company  by  certain  of  its  creditors,  in  the  Cir- 
cuit Court  of  said  county,  being  general  numbers  142,991 
and  142,992  of  said  court,  to  which  then  or  subsequently  all 
its  stockholders  and  stock  subscribers  were  made  parties 
defendant;  which  causes  were  afterward  consolidated,  and 
on  May  20,  1895,  a  receiver  was  appointed  of  the  property, 
things  in  action  and  effects  of  said  company,  and  all  its 
property,  things  in  action  and  effects  were  afterward  col- 
lected by  him  and  applied,  under  the  direction  of  said  court 
by  the  final  decree  entered  in  said  consolidated  causes,  by 
consent  of  all  the  parties  thereto,  on  October  31, 1899,  after 
the  payment  of  tne  expenses  of  said  receivership,  to  the 
payment  ^0  tanto  of  the  judgment  of  said  bank;  but  that 
no  decree  was  ever  entered  in  said  consolidated  causes  dis- 
solving said  Interior  Building  Company  and  winding  up  its 
affairs,  or  finding  any  of  the  parties  thereto  liable  on  account 
of  their  subscriptions  to  the  capital  stock  of  said  company; 
but,  on  the  contrary,  with  respect  to  the  allegations  in  the 
amended  bill  of  complaint  in  said  consolidated  causes,  of 
such  liability,  and  generally,  said  bill  was  dismissed,  by 
agreement  of  all  the  parties  thereto,  by  said  consent  decree, 
and  a  reference  to  a  master  in  chancery  of  said  court  of  the 
issues  raised  on  such  allegations  and  the  other  issues  in  said 
consolidated  causes,  aside  from  questions  arising  with 
respect  to  the  administration  of  the  estate  of  said  company 
by  said  receiver,  by  like  agreement  of  the  parties  thereto. 
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was,  by  said  consent  decree,  set  aside;  and  your  orators 
further  represent  that  they  were  not  parties  to  said  con- 
solidated causes,  nor  in  any  manner  bound  or  precluded  by 
any  of  the  proceedings  therein; " 

that  the  Martin-Barriss  Co.  had  no  knowledge  of  said  last 
mentioned  bills  or  the  proceedings  therein  until  May,  1901; 
that  on  October  31,  1899,  the  Interior  Building  Company 
was,  and  has  since  remained,  hopelessly  and  irretrievably 
insolvent.  The  bill  then  sets  out  the  articles  of  incorpora- 
tion of  the  defendant  company,  which  show  that  a  certifi- 
cate of  complete  organization  of  said  company  was  issued 
June  2,  1890;  that  the  object  of  its  incorporation  was  "  for 
manufacturing  the  interior  woodwork  for  private  and  pub- 
lic buildings,  and  all  woodwork  pertaining  to  the  same;  " 
that  its  capital  stock  was  $125,000,  divided  into  1,250  shares 
of  $100  each,  and  the  location  of  its  principal  office  the 
city  of  Chicago,  and  that  its  stock  was  subscribed  for  as 
follows : 


"Names. 

Shares. 

Amount. 

Vincent  C.  Price, 

480 

48,000 

Henry  F.  Vehmeyer, 

320 

32,000 

C.  Augustus  Ebert, 
R.  C.  Price, 

300 

80,000 

100 

10,000 

G.  K.  WUliams, 

50 

5,000." 

It  is  averred,  in  substance,  that  in  April,  1890,  one  James 
B.  Goodman,  the  assignee  of  an  insolvent  estate  then  pend- 
ing in  the  County  Court  of  Cook  County,  owned  and  pos- 
sessed certain  buildings,  machinery,  equipments,  etc.,  and 
had,  for  many  months,  been  endeavoring  to  sell  and  dispose 
of  the  same,  under  the  orders  of  said  court,  and  that  the 
above  mentioned  subscribers  for  stock  formed  the  design  of 
buying  and  operating  said  "  plant,''  and,  for  the  purpose  of 
avoiding  liability  as  partners,  to  form  a  corporation,  with  a 
capital  of  $125,000,  regardless  of  the  actual  amount  paid  on 
the  subscriptions  for  stock;  and  designed  to  expend  in  the 
formation  of  said  corporation  only  the  amount  actually 
necessary  to  purchase  said  plant  and  begin  operations;  that 
at  or  about  the  time  of  forming  said  corporation,  and  in 
pursuance  of  said  design,  said  plant  was  purchased  from 
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said  Goodman  for  the  sura  of  $25,000,  which  sum  was  fur- 
nished by  said  stock  subscribers  in  the  proportion  of  their 
said  subscriptions,  and  was  turned  over  to  the  Interior 
Building  Co.,  and  the  further  sum  of  $25,000  was  paid  by 
said  subscribers  to  said  company,  in  the  proportion  of 
their  said  subscriptions,  and  the  entire  capital  stock  of  said 
company  was  issued  to  said  subscribers,  in  the  amounts 
subscribed  for  by  them,  as  fully  paid  stock,  and  that  no 
money  or  thing  of  value,  in  addition  to  the  said  plant  pur- 
chased for  $25,000,  and  $25,000  in  cash,  was  ever  paid  on 
account  of  said  subscriptions  of  $125,000;  that,  by  reason 
of  the  premises,  Price  and  Vehmeyer  have  paid  only  tvvo- 
iifths  of  the  amounts  of  their  subscriptions,  and  are  liable • 
for  the  debts  of  the  defendant  company,  and  for  the 
amounts  due  on  said  judgments,  to  the  extent  of  the 
amounts  unpaid  on  their  subscriptions,  etc.  The  bill  prays 
an  accounting  and  that  defendants  be  decreed  to  pay,  etc., 
and  for  general  relief. 

CoRBiN  &  ZiLLMAN,  attorney  for  appellants. 

Jamks  Frake.  attorney  for  appellee  Henry  F.  Vehmeyer. 

Flower,  Vroman^  &  Musgrave,  attorneys  for  appellee 
V.  C.  Price. 

Mr.  Justice  Adams  delivered  the  opinion  of  ^he  court. 

The  only  questions  argued  by  counsel  are  whether  sec- 
tion 15  of  chapter  83  of  the  statute  which  limits  actions 
therein  mentioned  to  five  years,  applies,  and  whether  the 
complainants  are  guilty  of  laches.  The  contention  of 
appellee  is  that,  it  appearing  by  the  bill  that  May  20,  1895, 
a  receiver  of  all  the  assets  and  effects  of  the  Interior  Build- 
ing Co.  was  appointed  on  bills  filed  by  creditors  of  the  com- 
pany,and  that  the  said  assets  and  effects  were,  by  the  receiver 
and  under  the  final  decree  of  the  court,  entered  October  31 
1899,  applied  to  the  judgment  of  the  Lincoln  National 
Bank  of  Chicago,  after  payment  of  the  expenses  of  the 
receivership,  etc.,  and  all  the  assets  of  the  company  having 
been  in  the  possession  of  the  receiver  from  the  time  of  his 
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appointment,  May  20,  1895,  until  the  final  decree,  October 
31,  1899,  or  more  than  four  years,  it  sufficiently  appears 
that  the  defendant  company  had  ceased  doing  business,  leav- 
ing debts  unpaid,  and  that,  when  the  company  ceased  doing 
business,  leaving  debts  unpaid,  namely,  May  20, 1895,  appel- 
lants' right  of  action  accrued  under  section  25  of  the  cor- 
poration act,  and,  consequently,  their  bill  filed  May  25, 
1901,  was  too  late;  that  appellants  having  failed  to  file  a 
bill  in  apt  time,  under  said  section  25,  can  not  sustain  their 
bill,  as  a  creditor's  bill,  under  section  49  of  the  chancery 
act.  If  the  bill  states  a  case  within  the  statute  of  limita- 
tions, at  law,  the  objection  may  be  raised  by  demurrer  to 
the  bill  (Story's  Eq.PL,  9th  Ed"!,  Sec.  484),  and  in  such  case 
equity  follows  the  law,  by  analogy.  lb.;  Angell  on  Lim- 
itations, Sec.  25  et  sequena;  School  Directors  v.  School 
Directors,  105  III.  653. 

It  is  contended  by  counsel  for  appellants  that  only  judg- 
ment creditors  can  maintain  a  bill  under  section  25. 

In  Butler  Paper  Co.  v.  Bobbins  et  al.,  151  111.  588,  the 
Butler  Paper  Company  filed  a  bill  under  section  25  of  the 
corporation  act.  The  company  was  a  simple  contract  cred- 
itor and  it  was  contended  by  counsel  for  one  of  the  defend- 
ants that  the  company,  being  a  simple  contract  creditor, 
could  not  maintain  the  bill.  Green's  Brief  for  Tenney,  lb. 
593.    In  respect  to  this  objection  the  court  say : 

"  It  is  insisted  that  there  was  a  want  of  jurisdiction  in  the 
Circuit  Court  to  entertain  the  complainant's  bill.  We  think 
this  objection  is  not  well  taken.  The  printing  company- 
was  incorporated  under  the  general  act  of  April  18,  1872, 
and  had  ceased  doing  business,  leaving  debts  unpaid,  and 
complainant  was  one  of  its  creditors  and  stockholders,  and, 
under  section  25  of  said  act,  had  the  right,  we  think,  to  file 
this  bill.  In  Hunt  v.  LeGrand  Roller  Skating  Rink  Co., 
143  III.  118,  the  court  said  :  '  It  is  provided  in  said  section 
that  suits  in  equity  may  be  brought  against  a  corporation 
and  its  stockholders,  and  all  persons  liable  in  any  way  for 
the  debts  of  said  corporation,  but  it  is  not  stated,  in  express 
terms,  by  whom  such  suits  in  equity  may  be  prosecuted.  It 
is  manifest,  however,  that  the  statute  provides  a  remedy  in 
the  nature  of  a  creditor's  bill,  and  is  designed  to  aid  credit- 
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ors  in  the  collection  of  their  debts.'*"     See,  also,  Cohn  v.  F. 
S.  Waters  &  Co.,  83   111.  App.  387. 

It  follows,  therefore,  that  appellants  might,  under  section 
25  of  the  corporation  act,  have  filed  a  bill  about  May  20, 
1895,  when  the  defendant  company  ceased  doing  business, 
leaving  debts  unpaid,  although  their  respective  claims  had 
not  then  been  reduced  to  judgments,  and  on  such  bill  they 
would  have  had  a  remedy  against  all  the  stockholders,  in- 
cluding those  made  defendants  to  the  present  bill.  Appel- 
lants' counsel  contends  that  the  liability  of  the  stockholders 
did  not  accrue  at  the  time  the  company  ceased  doing  busi- 
ness, leaving  debts  unpaid.  We  think  the  question  solved 
by  section  25,  which^ provides : 

"  If  any  corporation  or  its  authorized  agents  shall  do,  or 
refrain  from  doing,  any  act  which  shall  subject  it  to  a  for- 
feiture of  its  charter  or  corporate  powers,  or  shall  allow 
any  execution  or  decree  of  any  court  of  record  for  a  pay- 
ment of  money,  after  demand  made  by  the  officer,  to  be 
returned  '  no  property  found,'  or  to  remain  unsatisfied  for 
not  less  than  ten  days  after  such  demand,  or  shall  dissolve 
or  cease  doing  business,  leaving  debts  unpaid,  suits  in  equity 
may  be  brought  against  all  persons  who  were  stockholders 
at  the  time,  or  liable  in  any  way,  for  the  debts  of  the  cor- 
poration, by  joining  the  corporation  in  such  suit;  and  each 
stockholder  may  be  required  to  pay  his  own  pro  rata  share 
of  such  debts  or  liabilities,  to  the  extent  of  the  unpaid  por- 
tion of  his  stock,  after  exhausting  the  assets  of  the  corpora- 
tion," etc. 

The  section  clearly  authorizes  the  bringing  suits  in  equity 
against  a  corporation  and  its  stockholders  jointly,  upon  the 
corporation  ceasing  to  do  business,  leaving  debts  unpaid. 
It  clearly  contemplates  liability  of  the  stockholders,  for  the 
purpose  of  bringing  suit  against  them,  immediately  on  the 
company  ceasing  to  do  business,  leaving  debts  unpaid.  Ap- 
pellant's counsel,  relying,  apparently,  on  the  words  "  after 
exhausting  the  assets  of  the  corporation,"  contends  that  the 
exhausting  of  such  assets  is  a  condition  precedent  to  the  lia- 
bility of  the  stockholders.  It  is  clear,  however,  that  the 
exhaustion  of  the  assets  of  the  corporation  is  not  a  condi- 
tion precedent  to  the  bringing  suit  against  the  corporation 
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and  its  stockholders  jointly,  because  section  25  expressly 
authorizes  such  suit,  and  the  exhaustion  of  the  assets  of  the 
corporation  is  not  made  a  condition  precedent  thereto.  A 
stockholder  is  entitled  to  have  the  corporate  assets,  in  pos- 
session of  the  corporation,  applied  to  the  payment  of  the 
corporate  debts,,  before,  in  a  suit  against  him  and  the  corpo- 
ration jointly,  he  can  be  decreed  to  pay  anything,  and  the 
meaning  of  the  language  is  that  in  such  a  suit  it  must  be 
ascertained,  in  the  first  instance,  how  far  the  corporate 
assets,  if  any,  will  go  toward  paying  the  claims  of  the  com- 
plainant or  complainants;  which  may  be  done  by  ordering 
a  sale  of  such  assets,  when,  if  the  proceeds  of  the  sale  are 
not  sufficient  to  pay  the  claims,  the  defendant  stockholders 
may  be  decreed  to  pay  the  deficit,  to  the  extent  of  their 
legal  liability;  and  so  the  court,  in  Chicago  Steel  Works  v. 
111.  Steel  Co.,  153  111.  9, 15,  cited  by  counsel,  say : 

"  The  collection  and  disposition  of  these  assets,  through 
the  medium  of  a  receiversnip,  must  necessarily  precede  the 
final  determination  of  the  liability  of  the  stockholders." 

This  is  a  mere  marshaling  of  assets. 

In  the  present  case  it  affirmatively  appears  by  the  bill 
that  the  Interior  Building  Co.,  after  May  20,  1895,  had  not 
sufficient  assets  to  pay  the  claim  of  the  Lincoln  National 
Bank;  that  its  assets  were  exhausted.  The  averment  is,  in 
substance,  that  the  company's  assets,  after  payment  of  the 
expenses  of  the  receivership,  were  applied  to  the  payment 
pro  tantOy  of  the  judgment  of  said  bank.  But  appellants' 
counsel  contend  that  the  bill  is  distinctly  a  creditor's  bill 
under  section  49  of  the  chancery  act,  and  that  appellants' 
ric^ht  to  file  a  bill  did  not  accrue  until  after  executions 
issued  on  their  judgments  had  been  returned  unsatisfied, 
citing  cases.  But  it  seems  to  be  the  law  that  when  there 
are  two  remedies,  pursuing  either  of  which  a  party  may 
have  the  same  relief,  and  the  rights  to  the  two  remedies 
accrue  at  different  times,  the  statute  begins  to  run  from  the 
time  when  the  right  to  pursue  the  earlier  remedy  accrues. 
Conklin  v.  Furman  et  al.,  8  Abbott's  Pr.  Rep.  N.  S.  161, 
was  an  action  against  Furman  and  others,  as  stockholders 
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of  the  Newton  &  Hempstead  Plank  Road  Co.,  commenced 
June  24,  1862.  The  statute  limiting  the  action  to  six  years 
was  pleaded.  The  indebtedness  in  question  in  the  case 
accrued  due  January  1,  1855,  and  a  suit  was  commenced 
against  the  company  and  Furman  and  others,  stockholders, 
June  1,  1855,  but  was  dismissed  as  to  the  stockholders,  and 
judgment  was  recovered  against  the  company  A  ugust  9, 
1860.  The  statute  of  New  York  authorized  a  separate  suit 
against  stockholders  for  the  debts  of  the  corporation,  but 
provided  that  such  suit  should  not  be  brought  until  after 
judgment  on  the  demand  against  the  corporation,  and  so 
the  separate  action  was  not  barred,  if  it  was  the  only  rem- 
edy. But,  by  another  statute,  suit  might  be  brought  against 
the  corporation  and  any  one  or  more  of  its  stockholders,  as 
soon  as  the  indebtedness  of  the  corporation  accrued  due, 
and  the  court  held  that  the  statute  commenced  to  run  when 
the  debt  sued  for  fell  due,  viz.,  January  1, 1855,  and  that  as 
suit  was  not  brought  till  June  24,  1862,  it  was  barred  by 
the  statute.  The  judgment  was  affirmed  on  appeal.  Conk- 
lin  V.  Furman,  48  N.  Y.  527. 

A  similar  decision  was  rendered  in  Cottrell  v.  Manlove, 
58  Kansas,  405. 

As  far  as  creditors  of  a  corporation  are  concerned,  the 
object  of  section  25  of  the  corporation  act  and  section  49  of 
the  chancery  act,  is  the  same,  namely,  to  aid  creditors  in 
the  collection  of  their  debts.  Butler  Paper  Co.  v.  Bobbins 
et  al.,  151  111.  621,  and  cases  cited. 

The  statute  of  limitation  is  a  statute  of  repose.  It  is 
intended  for  the  protection  of  the  alleged  debtor,  against 
demands  brought  forward  after  so  long  a  time  from  the 
transaction  involved,  that  evidence  formerly  within  the 
power  of  the  defendant  to  produce  may  have  been  lost, 
destroyed  or  otherwise  placed  beyond  his  power  or  control; 
and  it  seems  reasonable  that  the  statute  should  commence 
to  run  from  the  time  when  the  plaintiff  had  a  remedy,  pur- 
suing which  he  could  have  had  all  the  relief  which  he  was 
entitled  to.  The  bill  alleges  that  May  20,  1895,  a  receiver 
"  of  the  property,  things  in  action  and  effects  of  the  com- 
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pany "  was  appointed,  on  the  former  bills  against  the 
Interior  Building  Co.  and  its  stockholders,  etc.,  and,  as 
against  the  pleader,  it  must  be  presumed  that  the  receiver, 
as  soon  as  practicable,  took  possession  of  such  property, 
things  in  action  and  effects;  and  it  is  apparent  that,  after 
the  appointment  of  the  receiver,  the  Interior  Building  Co., 
having  no  property  or  effects  which  it  could  use  in  carry- 
ing on  its  business,  must  have  ceased  to  do  business;  and 
that  it  left  debts  unpaid  is  sufficiently  manifest  from  the 
bill.  The  complainants  not  having  filed  their  original  bill 
until  May  25,  1901,  six  years  after  the  time  when  they 
might  have  proceeded  under  section  25  of  the  corporation 
act,  and  have  obtained,  if  entitled  thereto,  the  same  relief 
which  they  now  seek,  we  must  hold  that  their  bill  is  barred 
by  the  statute. 

The  appellant,  the  Martin  Barris  Co.,  was  made  a  party 
complainant  June  10,  1901,  and  it  is  averred  in  the  bill  that 
that  company  had  no  knowledge  of  the  former  bills,  or  the 
proceedings  thereunder,  until  May,  1901.  This  is  no  answer 
to  the  defense  of  the  statute  of  limitations.  Section  22  of 
the  statute  provides : 

*'  If  a  person  liable  to  an  action  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of  the  person 
entitled  thereto,  the  action  ma}'^  be  commenced  at  any  time 
within  five  years  after  the  person  entitled  to  bring  the 
same  discovers  that  he  has  such  cause  of  action,  and  not 
afterward." 

This  is  the  only  provision  in  the  statute  excusing  strict 
compliance  with  its  terms,  on  account  of  want  of  knowledge, 
and  impliedly  excludes  want  of  knowledge  arising  from  any 
other  cause  than  the  fraudulent  concealment  mentioned,  as 
an  excuse  for  not  bringing  suit  within  the  time  limited  by 
the  statute.     See,  also,  Connor  v.  Goodman,  104  111.  366. 

The  decree  will  be  affirmed. 
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£tna  Insurance  Company  et  al.  y.  Abraham  Jacobson 

et  aL 

1.  FORPKITUKKS— Burden  of  Proof  upon  One  Claiming. — Forfeitures 
are  not  favored  by  the  law.  The  burden  is  on  him  who  claims  the  bene* 
fit  of  a  forfeiture  to  clearly  establish  his  right. 

2.  MoRTOAGKd— £!r€ct£/ion  Not  a  Change  of  Ttf/e.— The  execution  of 
a  mortgage  upon  insured  property  is  not  a  violation  of  the  covenant 
against  a  change  of  title. 

8.  Deei>s — May  be  Shoum  to  be  Mortgages, — A  deed  absolute  in  form, 
may  be  shown  by  parol  to  be  a  security  only,  if  such  be  the  fact. 

4.  Insurance— ^c^  Constituting  a  Waiver  of  the  Condition  Requir- 
ing Proof  of  Loss. — A  distinct  denial  of  liability,  and  refusal  to  pay  on 
the  ground  that  there  is  no  liabihty,  is  a  waiver  of  the  condition  requir- 
ing proof,  of  loss. 

5.  Equity  Practicb— -Due  Weight  Should  be  Given  to  the  Conclu- 
sion of  the  Master.— Hxxe  weight  should  be  given  to  the  conclusion  of 
the  master  when  the  witnesses  were  before  him,  because  of  the  advan- 
tage which  he  derives  from  seeing  them  and  judging  of  their  credibility. 

6.  Same —  Where  Finding  of  Vie  Master  Has  Been  Approved  by  the 
Chancellor.— Where  the  finding  of  the  master  has  been  approved  by  the 
chancellor,  an  appellate  tribunal  will  not  disturb  the  finding  unless  the 
weight  of  the  evidence  is  manifestly  and  clearly  against  the  finding. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge  presiding. 
Heard  in  tliis  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed 
December  22,  1902. 

Action  to  foreclose  a  trust  deed. 

As  to  the  rights  of  the  original  complainants,  the  holder 
of  the  indebtedness  and  the  trustee  in  the  trust  deed,  there 
is  no  contention.  It  is  admitted  that  they  are  entitled  to 
the  relief  prayed  for,  and  that  the  rights  of  all  other 
parties  herein  are  subordinate. 

The  contention  upon  this  record  is  between  appellants 
and  the  appellees  Jacobson  and  Bernstein.  Jacobson 
owned  the  premises  subject  to  said  trust  deed.  On  August 
20,  1897,  two  policies  of  insurance  were  issued  to  the  owner 
of  the  premises,  Jacobson;  one  by  the  ^tna  Insurance  Com- 
pany, and  the  other  by  the  London  &  Lancaster  and  the 
Norwalk,  under  the  joint  title  of  "  English  and  American 
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Underwriters."  Each  policy  was  for  the  sum  of  $1,500, 
and  each  had  attached  thereto  a  mortgage  clause  which 
provided  that  the  loss,  if  any,  should  be  payable  to  the 
trustee  named  in  said  trust  deed.  It  was  provided  in  each 
policy  that  the  same  should  be  void  as  to  the  insured  ''  if 
any  change  other  than  by  death  of  an  insured  take  place 
in  the  interest,  title  or  possession  of  the  subject  of  insur- 
ance, or  if  this  policy  be  assigned  before  loss."  It  was 
further  provided  that  in  case  of  loss,  the  insured  should 
file  proofs  of  loss  with  the  company  within  sixty  days  after 
the  fire. 

November  20,  1899,  Jacobson  executed  and  delivered  to 
Henry  Bernstein  a  quit-claim  deed  of  the  premises.  Feb- 
ruary 4,  1900,  the  premises  were  injured  by  fire.  Nego- 
tiations between  the  trustee  and  the  companies  began  and 
were  carried  on  until  June  9,  1900,  when  the  trustee  filed 
proofs  of  loss,  claiming  damages  in  the  sum  of  $942,  which 
the  companies  paid  to  him  as  the  agreed  loss.  Neither 
Bernstein  nor  Jacobson  filed  separate  proofs  of  loss. 

The  trustee  and  the  owner  of  the  indebtedness  began  a 
foreclosure  upon  such  trust  deed.  The  companies  answered, 
and  then  filed  a  cross- bill,  in  which  they  alleged  that  by 
reason  of  the  transfer  of  the  title  to  the  premises  and  the 
failure  to  file  proofs  of  loss,  the  policies  became  void,  and 
that  by  reason  of  the  payment  to  the  trustee  they  became 
entitled  to  subrogation  to  the  amount  of  such  payment. 
Bernstein  answered  the  cross-bill,  setting  up  an  indebted- 
ness of  Jacobson  to  him,  and  that  the  quit-claim  deed, 
although  in  form  an  absolute  conveyance,  was  in  fact  a 
mortgage;  that  the  trustee  in  making  such  proofs  of  loss 
had  acted  as  the  agent  of  the  assured,  and  that  the  com- 
panies were  not  entitled  to  be  subrogated.  Jacobson  also 
filed  an  answer  identical  in  every  particular  to  that  of 
Bernstein.  Certain  intervening  petitions  for  mechanics' 
liens  were  filed.  The  evidence  tended  to  prove  that  Bern- 
stein, as  owner,  had  contracted  with  one  Scheresew^ky  to 
repair  the  premises  for  $1,050,  and  that  it  was  agreed  be- 
tween these  two  that  the  compensation  therefor  should  be 
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but  $750.  This  latter  amount  was  finally  agreed  upon  by 
all  parties  as  dne  under  such  mechanics'  liens. 

In  this  condition  of  the  pleadings  the  cause  was  referred 
to  a  master,  proofs  taken  and  master's  report  filed  and  ex- 
ceptions thereto  argued.  The  report  of  the  master,  after 
finding  the  amount  due  under  the  trust  deed  as  a  first  lien 
upon  said  premises,  found  that  the  quit-claim  deed  from 
Jacobson  to  Bernstein  was  not  intended  as  an  absolute 
conveyance,  but  was  intended  to  be,  and  hence  is,  in  fact,  a 
mortgage;  that  the  assignment  of  the  policies  was  not 
made  an  issue  in  the  cross-bill  as  it  then  stood,  and  there- 
fore that  question  is  immaterial;  and  that  by  the  failure  of 
Jacobson  to  file  proofs  of  loss  within  the  time  required  by 
the  policies,  he  bad  forfeited  his  rights  thereunder.  The 
report  then  found  that  the  companies  were  entitled  to  be 
subrogated  to  the  rights  of  the  holder  of  the  indebtedness 
to  the  extent  of  the  moneys  paid  by  them,  subject,  how- 
ever, to  the  remainder  of  such  indebtedness,  but  superior 
to  the  rights  of  any  other  parties  to  the  suit;  that  the  lien 
claimants  came  next,  to  an  amount  not  exceeding  in  the 
aggregate  $750;  and  that  Henry  Bernstein  was  entitled 
to  a  lien  on  said  premises  for  $881.07. 

Afterward  the  cause  was  re-referred  to  the  master  to  take 
such  further  evidence,  if  any,  as  he  might  think  best,  and 
to  report  again.  Appellees  amended  their  answer  to  the 
amended  cross-bill  by  alleging  that  within  ten  days  after 
the  happening  of  the  fire,  appellants,  and  each  of  them, 
denied  liability  upon  said  policies  to  Abraham  Jacobson  or 
to  his  duly  authorized  agent,  on  the  ground  that  the  prem- 
ises had  been  previously  conveyed  by  Jacobson  to  Bern- 
stein. Cpon  this  reference  further  evidence  was  taken  by 
both  appellants  and  appellees,  and  a  supplemental  report 
was  filed  by  the  master. 

This  supplemental  report,  after  affirming  the  conclusions 
reached  in  the  prior  report,  found  that  the  denial  of  liabil- 
ity by  the  companies  upon  the  ground  that  Jacobson  con- 
veyed to  Henry  Bernstein  not  only  came  to  the  knowledge 
of    Jacobson's  agent,  but    came  to    the   knowledge   of 
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Jacobson  within  the  period  of  time  allowed  by  the  policies 
for  filing  proofs  of  loss;  and  holds  that  appellants,  by  denial 
of  liability,  waived  the  provisions  of  the  policies  requiring 
proofs  of  loss  to  be  filed,  and  that  said  policies  were  not 
forfeited  by  the  failure  of  Jacobson  to  comply  therewith. 
It  also  holds  that  the  assignment  of  the  policies  was  not 
made  until  after  the  loss  had  accrued.  The  report  ends  as 
follows : 

"I  therefore  reach  the  following  conclusions:  First, 
that  the  quit-claim  deed  in  question  was  a  mortgage  and 
not  an  absolute  conveyance;  second,  proofs  of  loss  were 
waived  by  the  companies  so  that  the  policies  have  not  been 
forfeited  because  of  Jacobson's  failure  to  file  them;  third, 
that  there  has  been  no  violation  of  the  policies  concerning 
assignments  thereof.  I  recommend  that  the  cross-bill  be 
dismissed." 

Exceptions  were  filed  to  this  report.  The  court,  after 
hearing  counsel,  overruled  the  exceptions  and  entered  a 
decree  conforming  to  the  master's  report.  From  that  de- 
cree this  appeal  was  perfected,  by  which  appellants  seek  a 
reversal  thereof  so  far  as  the  same  orders  the  dismissal  of 
their  cross-bill  and  denies  them  the  relief  sought  therein. 

RiTSHERj  Montgomery  &  Hart,  attorneys  for  appellants. 

Blum  &  Blum,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellants  contend  that  by  the  assignment  of  the  poli- 
cies Jacobson  forfeited  all  rights  thereunder.  Forfeitures 
are  not  favored  in  the  law.  The  burden  is  on  him  who 
claims  the  benefit  of  a  forfeiture  to  clearly  establish  his 
right.  The  witness  Kuhl,  an  employe  of  the  holder  of  the 
trust  deed  indebtedness,  who  was  called  by  appellants,  and 
whose  testimony  stands  uncontradicted,  testifies  that  after 
the  fire  he  took  the  policies  to  the  office  of  Mr.  Blum,  and 
there  the  assignments  were  written  upon  the  back  of  them; 
that  he  then  carried  them  to  the  companies  and  asked  them 
to  consent  to  the  assignments,  which  they  refused  to  do. 
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Each  of  the  policies  provides  that  it  shall  be  void  "  if 
this  policy  be  assigned  before  a  loss."  Here  is  no  ground 
of  forfeiture.  The  contention  in  this  regard  can  not  be  sus- 
tained. 

Appellants  further  assert  that  the  making  of  the  quit- 
claim deed  from  Jacobson  to  Bernstein  rendered  the  poli- 
cies void.  Each  policy  provides  that  it  shall  be  void  "  if 
any  change  otherwise  than  by  death  of  an  insured  take 
place  in  the  interest,  title  or  possession  of  the  subject  of 
insurance."  The  question  then  arises,  is  this  instrument  a 
deed,  or  was  it  intended  as  a  mortgage  ?  The  execution  of 
a  mortgage  upon  insured  property  is  not  a  violation  of 
the  covenant  against  a  change  of  title.  A  deed  absolute  in 
form,  may  be  shown  by  parol  to  be  a  security  only,  if  such 
be  the  fact.  The  intention  of  the  parties  governs.  Ger- 
man Ins.  Co.  V.  Gibe,  162  111.  251. 

Appellants  declare  that  in  order  to  show  that  an  instru- 
ment, a  deed  in  form,  is  a  mortgage  in  fact,  the  proof  must 
be  clear  and  convincing.  The  authorities  cited  to  sustain 
this  proposition  are  contests  between  grantor  and  grantee. 
It  is  doubtful  if  that  rule  applies  to  cases  like  the  one  at 
bar,  where  the  question  is  mooted  with  a  third  party,  and 
where,  if  defeated,  both  grantor  and  grantee  lose  substan- 
tial rights.  Without,  however,  passing  upon  that  question, 
we  call  attention  to  the  fact  that  the  direct  evidence  in  the 
record  tends  strongly  to  prove  that  the  deed  was  in  fact  a 
mortgage.  Appellant  Bernstein  produced  a  note  signed  by 
Jacobson,  which  indicates  a  prior  indebtedness  from  the 
latter  to  the  former.  Bernstein  never  took  possession  of 
the  premises.  After  he  received  the  deed,  interest  was  paid 
to  him  upon  the  alleged  indebtedness.  On  the  other  hand, 
after  the  premises  were  damaged  by  fire,  Bernstein,  in  his 
own  name^- entered  into  a  contract  for  the  repair  of  the 
building;  and  there  was  an  attempt  by  some  one,  presum- 
ably Jacobson,  to  assign  the  policies  to  Bernstein.  A  care- 
ful examination  of  the  record  convinces  us  that  it  contains 
sufficient  evidence,  if  believed,  to  justify  the  master  in 
his  conclusion  that  this  quit-claim  deed,  in  fact  and  in  equity, 
was  a  mortgage* 
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Appellants  also  contend  that  they  are  not  liable  upon 
these  policies,  because  appellees  filed  no  proofs  of  loss. 
Proofs  of  loss  were  filed  by  the  trustee  and  accepted  by 
the  companies.  Unless  the  duty  of  filing  such  proofs  upon 
the  part  of  appellees  was  waived  by  the  acts  or  words  of 
appellants,  the  right  of  Jacobson  to  recover  upon  the  poli- 
cies was  lost.  It  is  claimed  by  appellees  that  there  is 
abundant  evidence  showing  that  appellants,  within  a  few 
days  after  the  loss,  denied  liability  upon  the  policies  to 
Abraham  Bernstein,  the  agent  of  appellee  Jacobson.  A 
distinct  denial  of  liability,  and  refusal  to  pay  on  the  ground 
that  there  is  no  liability,  is  a  waiver  of  the  condition 
requiring  proof  of  loss.     May  on  Ins.,  Sec.  469. 

It  appears  from  the  evidence  that  appellants  learned  of 
the  existence  of  the  quit-claim  deed  immediately  after  the 
fire,  and  within  a  very  few  days  thereafter  denied  liability 
upon  that  ground  in  a  conference  with  the  trustee  and 
Abraham  Bernstein.  The  witness  Williams,  called  by 
appellees,  who  represented  the  ^tna  Insurance  Co.,  says 
that  Abraham  Bernstein  said  that  he  represented  appellee 
Jacobson.  But  Williams  did  not  represent  the  other  appel- 
lant. Abraham  Bernstein  says  that  the  wife  of  Jacobson, 
as  soon  as  the  loss  occurred,  wrote  to  her  husband  in  Silver- 
ton,  Colorado,  and  that  the  latter  wrote  to  the  witness  to 
represent  him  and  to  settle  the  loss.  This  letter  is  not  pro- 
duced. It  could  not  have  been  received  by  February  8th, 
when  the  second  interview  between  him  and  the  appellants 
is  said  to  have  been  had^  Nothing  was  said  about  such  a 
letter  until  after  the  first  report  of  the  master  was 
announced,  in  which  Jacobson  was  held  to  have  forfeited  his 
rights  under  the  policies  because  of  his  failure  to  file  proofs 
of  loss,  it  not  appearing  that  the  denial  of  liability  by  the 
companies  was  brought  either  to  his  knowledge  or  to  the 
knowledge  of  any  one  acting  for  him.  But  Bernstein  did 
produce  a  letter,  which  is  in  evidence,  from  himself  to  ap- 
'  pellee  Jacobson,  dated  February  12th,  in  which  he  acknowl- 
edges the  receipt  of  a  letter  from  appellee  authorizing  the 
witness  to  see  the  insurance  companies  and  to  settle  the  loss. 
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There  is  much  in  this  record  that  tends  to  discredit  the 
witness  Abraham  Bernstein,  and  to  throw  doubt  upon  his 
assertion  that  he  represented  Jacobson  at  any  time  when 
the  companies  denied  liability  in  his  presence.  The  conflict 
upon  this  question  is  direct,  and  this  is  especially  true  as  to 
the  alleged  denial  by  the  English  and  American  Under, 
writers.  But  even  if  we  might  have  reached  a  different 
conclusion  had  the  matter  been  submitted  to  us  in  limine^ 
we  can  not  reverse  upon  that  ground  alone,  where  the  evi- 
dence fairly  tends  to  establish  a  different  conclusion  which 
was  reached  by  the  master  and  concurred  in  by  the  chan- 
cellor. 

"  The  witnesses  were  before  the  master  and  heard  b}' 
him,  and  when  such  is  the  case,  due  weight  should  be  given, 
because  of  the  advantage  the  master  derived  from  seeing 
the  witnesses,  in  judging  of  their  credibility."  Hubbard  v. 
Hubbard,  79  III.  App.  217,  and  cases  cited. 

Where  the  finding  of  the  master  has  been  approved  by 
the  chancellor,  an  appellate  tribunal  will  not  disturb  the 
finding,  unless  the  weight  of  the  evidence  is  manifestly 
and  clearly  against  the  finding.  Siegel  v.  Andrews  &  Co., 
181  111.  356. 

Finding  no  reversible  error  in  the  record,  we  affirm  the 
decree  of  the  Superior  Court. 


Board  of  Trade  of  the  City  of  Chicago  et  al.  t.  Portus 
B.  Weare  et  al. 

1.  Injunctions— Issued  Without  Notice— Right  of  Objection,— It  can 
not  be  objected  that  an  injunction  order  was  entered  without  notice, 
where  the  defendant  had  a  hearing  on  the  motion  to  dissolve  the 
injunction. 

2.  Sax&— Will  Not  Issue  to  Interfere  wtth  the  Board  of  Trade 
While  Regularly  Engaged  in  an  Investigation  in  Pursuance  of  Valid 
By-laws.— The  courts  will  not  interfere  by  injunction,  where  the  Board 
of  Directors  of  the  Board  of  Trade  are  engaged  in  investigating  charges 
made  in  a  complaint  of  a  member  in  pursuance  of  valid  by-laws,  and 
it  is  not  averred  that  the  board  is  proceeding  irregularly. 

Voi.  CY  19 
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3.  By-laws— Cauri«  Will  Not  Interfere  to  Control  Enforcement. 
—The  courts  will  never  interfere  to  control  the  enforcement  of  by-laws 
of  associations,  the  members  of  which  join  voluntarily  and  bind  them- 
selves to  abide  by  the  rules  and  reii^ftlations  of  the  association,  where 
such  by-laws  infringe  no  public  policy  or  rule  of  law,  and  are  not 
unreasonable. 

4.  Pleading — What  a  Motion  to  Dissolve  an  Injunction  on  the 
Ground  of  Insufficiency  of  the  Bill  Admits,— -A  motion  to  dissolve  an 
injunction  on  the  ground  of  the  insufficiency  of  the  bill  admits  no  more 
than  would  a  demurrer  to  the  bill,  and  a  demurrer  admits  only  such 
facts  as  are  well  pleaded,  and  necessarily  such  as  existed  prior  to  or  at 
the  time  of  filings:  the  bill. 

5.  Same— To/c^n  Most  Strongly  Against  the  Pleader. — A  pleading 
must  be  taken  most  strongly  against  the  pleader. 

Bill  for  an  Injniiction.— Appeal  from  an  interlocutory  order  of  the 
Superior  Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Reversed. 
Opinion  filed  December  11,  1902.  Rehearing  allowed  December  22, 
1902.    Opinion  refiled  on  rehearing,  January  6,  1908. 

Statement. — This  is  an  appeal  from  an  interlocutory 
order  of  injunction  entered  August  26,  1902,  on  a  bill  filed 
August  25,  1902,  by  the  appellees  against  the  appellants 
and  others.  The  following  facts  are  averred  in  the  bill : 
The  Weare  Commission  Company  is  an  Illinois  corporation, 
the  object  for  which  it  was  formed  being,  among  other 
things,  to  engage  in  the  commission  business  in  all  its 
branches,  and  Tortus  B.  Weare  is  and  for  several  years  has 
been  its  president,  and  Charles  A.  Weare  has  been  and  is 
its  secretary.  The  Board  of  Trade  of  the  City  of  Chicago 
is  a  corporation  organized  under  the  law  of  Illinois.  A 
copy  of  its  charter  and  by-laws  are  annexed  to  and  made  a 
part  of  the  bill.  William  S.  Warren  is  president  and 
George  F.  Stone  is  secretary  of  said  board.  Portus  B. 
Weare,  Charles  A.  Weare  and  Charles  G.  McNeil  are  mem- 
bers of  said  board  of  trade,  and  have  been  such,  respect- 
ively, the  first  for  thirty-five,  the  second  for  more  than 
ten,  and  the  last  for  about  three  years  last  past.  It  is 
averred,  on  information  and  belief,  that  the  McNeil  Grain 
Company  was  organized  under  the  laws  of  Iowa,  for  the 
purpose  of  dealing  in  grain,  provisions,  stocks,  bonds  and 
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other  securities  and  commodities,  and  that  it  has  been 
engaged  in  business  for  more  than  three  years  last  past, 
during  which  time  McNeil  has  acted  as  its  president  and 
"W.  J.  Flanigan  as  its  secretary  and  treasurer.  Complain- 
ants have  been  informed  and  believe  that  the  capital  stock 
of  the  said  McNeil  Co.  has  been,  since  said  organization, 
and  is  the  property  of  McNeil,  one  share  thereof,  though 
McNeil's  property,  being  in  the  name  of  said  Flanigan, 
and  that  McNeil  has  had  and  has  the  complete  control 
and  management  of  said  corporation.  The  McNeil  Co. 
was  doing  business  in  Sioux  City,  Iowa,  and,  March  14, 
1899,  the  Weare  Commission  Co.  became  its  agent  and  cor- 
respondent at  Chicago,  Illinois,  to  purchase  and  sell  grain, 
provisions,  stocks,  etc.,  and  such  business  relations  con- 
tinued till  July  17,  1902.  On  entering  into  said  rela- 
tion with  the  McNeil  Co.,  the  Wearo  Commission  Co. 
established  direct  communication  with  the  former  company, 
for  the  transmission  of  orders,  etc.,  by  means  of  a  private 
telegraph  wire.  Diiring  the  time  of  the  existence  ef  said 
business  relation  between  said  companies,  Benjamin  C. 
Jolly  was  the  bookkeeper  and  margin  clerk  of  the  Weare 
Commission  Co.,  and  it  was  Jolly's  duty  to  require  of  all 
persons  and  corporations  dealing  with  or  through  the  Weare 
Company  to  deposit,  and  keep  deposited,  with  said  com- 
pany'' enough  money,  as  margins,  to  protect  said  company 
from  loss  in  executing  the  orders  of  such  persons  and  cor- 
porations. Said  Jolly  had  no  authority  to  permit  McNeil, 
or  the  McNeil  Co.,  to  deal  through  the  Weare  Co.  without 
having  deposited  sufficient  margins  to  protect  the  latter 
company,  nor  had  Jolly  authority  to  purchase  or  sell,  on 
his  or  the  Weare  Co.'s  account,  any  grain,  provisions, 
stocks,  etc.,  and  he  was  forbidden  so  to  do.  From  March 
14, 1899,  till  May  8,  1900,  the  McNeil  Co.  caused  to  be 
kept  with  the  Weare  Co.  an  account,  known  as  the 
grain  account,  in  which  were  entered  all  transactions 
between  said  companies  pertaining  to  purchases  and 
sales  of  grain,  provisions,  etc.,  and  also  another  account, 
known  as  stock  account,  in  which  were  entered  all  trans- 
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actions  between  said  companies  pertaining  to  sales  and 
purchases  of  stocks,  bonds,  and  other  securities.  The 
bill  then  proceeds  to  aver  that,  about  March  1, 1900,  McNeil 
and  Jolly  entered  into  a  conspiracy  to  cheat  and  defraud 
the  Weare  Co.  out  of  large  suras  of  money,  by  means  of 
purchases  and  sales  of  stocks  through  said  company,  with 
the  purpose  and  intent  that,  in  case  such  purchases  or  sales 
should  result  in  profits,  the  same  should  be  received  by  said 
McNeil  and  Jolly;  but  that,  if  they  should  result  in  losses, 
such  losses  should  be  borne  by  the  Weare  Co.  Following 
the  last  averment  it  is  averred  that,  in  pursuance  of  said 
conspiracy,  McNeil  and  Jolly  caused  to  be  sold  through 
the  Weare  Co.,  ostensibly  for  the  McNeil  Co.,  but  really 
on  account  of  Jolly  and  McNeil,  100  shares  of  the  common 
stock  of  the  Federal  Steel  Co.,  about  April  17,  1900,  at 
$46.75  per  share,  and  100  shares  of  common  stock  of  the 
American  Sugar  Refining  Co.,  about  March  30,  1900,  at 
$99.75  per  share.  The  bill  then  sets  forth  at  large  a  copy 
of  a  letter  headed,  **  Sioux  City,  Iowa,  April  20,  1900," 
and  addressed,  "  Before  Christ  Jolly,  Esq.,"  the  first  para- 
graph of  which  is  as  follows:  "Friend  Ben:  I  am  in 
receipt  of  yours  of  the  19th,  and  note  your  ideas  to  stand 
out  for  $35  on  steel.  If  you  know  you  are  right,  act 
accordingly.  If  we  can  manage  to  run  up  a  bunch  of  profits 
so  we  can  play  the  game  with  their  money,  we  may  get 
ourselves  in  position  to  make  a  nice  wad;  so  go  ahead  and 
do  as  you  please."  This  letter  is  signed,  "  Tours  truly, 
Mc." 

There  was  some  correspondence  between  McNeil  and  the 
Weare  Co.,  which  we  think  it  unimportant  to  refer  to  spe- 
cifically. 

The  bill  avers  numerous  transactions  in  sales  and  pur- 
chases of  stocks,  which  it  is  averred  were  made  by  McNeil 
and  Jolly,  for  thwr  joint  benefit,  in  pursuance  of  the 
alleged  conspiracy,  and  without  the  deposit  of  any  mar- 
gins with  the  Weare  Co.;  that  about  June  26,  1902,  the 
Weare  Co.  first  discovered  the  alleged  fraudulent  transac- 
tions, caused  an  investigation  of  the  company's  books  to 
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be  made,  and  discovered,  on  such  investigation,  that  said 
transactions  of  McNeil  and  Jolly  had  resulted  in  a  loss  to 
the  Weare  Co.  of  at  least  $27,000.  It  is  further  averred 
that,  July  17,  1902,  the  Weare  Co.  caused  to  be  closed  out 
all  open  trades  carried  on  by  the  company  on  behalf  of  the 
McNeil  Co.  in  grain  and  provisions,  and  entered  in  the 
grain  account,  and  that,  at  said  date,  had  no  deductions 
been  made  on  account  of  the  aforesaid  losses  of  the  com- 
pany, there  would  have  been  due  and  payable  from  the 
Weare  Co.  to  the  McNeil  Co.  the  sum  of  about  $32,000; 
that  Jolly  is  insolvent,  and  the  McNeil  Co.  a  non-resident 
of  this  state,  and  its  financial  condition  such  that  the 
Weare  Co.  could  not,  by  process  of  law,  collect  said  losses 
from  it,  and  that  McNeil  is  also  a  non-resident  of  this  state 
and  judgment  against  him  would  be,  as  complainants  are 
informed  and  believe,  uncollectible;  that  McNeil  and  the 
McNeil  Co.  insist  on  payment  by  the  Weare  Co.  to  Mc- 
Neil, or  the  McNeil  Co.,  of  said  sum  of  $32,000,  without 
any  deduction  on  account  of  said  losses;  but  the  Weare 
Co.  refuses  to  pay  more  than  the  amount  of  the  difference 
between  said  sum  and  the  Weare  Co.'s  said  losses,  which 
diflference  it  has  been  and  is  ready  and  willing  to  pay,  and 
offers  to  pay.  July  22,  1902,  the  grand  jury  returned  into 
the  Criminal  Court  of  Cook  County  an  indictment  against 
JoUj'  and  McNeil  charging,  in  due  form,  an  unlawful  con- 
spiracy to  cheat  and  defraud  the  Weare  Commission  Com- 
pany, said  indictment  being  based  on  the  conspiracy  here- 
tofore mentioned,  which  indictment  is  pending.  August  8, 
1902,  Charles  G.  McNeil  presented  to  Ihe  president  of  the 
Board  of  Directors  of  the  Board  of  Trade  a  complaint  in 
the  words  and  figures  following,  to  wit : 

Chicago,  August  8,  1902. 
To  the  President  and  Board  of  Directors  of  the  Board  of 

Trade  of  the  City  of  Chicago : 

Gentlemen:  The  undersigned  hereby  complains  of  Tor- 
tus B.  Weare  and  Charles  A.  Weare,  president  and  secre- 
tary of  the  Weare  Commission  Company,  and  makes  the 
following  charges  against  them  : 

First.     That  said   Portus   B.   Weare    and   Charles    A. 
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Weare,  or  the  corporation  (the  Weare  Commission  Com- 
pany) of  which  they  are  officers,  have  been  guilty  of 
an  act  of  bad  faith  in  that  on  July  17,  1902,  when  ordered 
to  transfer  the  open  trades  on  contracts  and  balance  of  the 
McNeil  Grain  Company,  of  Sioux  City,  Iowa,  a  corre- 
spondent of  the  said  Weare  Commission  Company,  to  the 
firm  of  Weare  &  Leland,  of  Chicago,  the  said  Portus  B. 
Weare  and  Charles  A.  Weare,  or  the  corporation  (the 
Weare  Commission  Company)  of  which  they  are  officers, 
did,  with  their  concurrence  and  under  their  direction,  close 
upon  the  open  market  all  trades  of  the  said  McNeil  Grain 
Company,  to  the  great  loss  and  injury  of  said  McNeil  Grain 
Company  and  its  customers,  and  further  have  withheld  all 
funds  deposited  by  said  McNeil  Grain  Company  with  said 
Weare  Commission  Company  as  margins,  amounting  to 
the  sum  of  more  than  $32,000  after  all  tradeis  had  been 
closed  as  above  stated,  to  the  great  embarrassment  of  the 
said  McNeil  Grain  Company  and  its  customers. 

Second.  That  the  said  Portus  B.  Weare  and  Charles  A. 
Weare,  or  the  corporation  (the  Weare  Commission  Com- 
pany) of  which  tney  are  officers,  have  been  guilty  of  an 
attempt  at  extortion,  in  that  they  refuse  to  pay  over  to  said 
McNeil  Grain  Company  the  balance  due  said  McNeil  Grain 
Company,  $32,731.46,  more  or  less,  or  to  give  to  said  Mc- 
Neil Grain  Company  a  statement  of  their  account,  and  in 
Older  to  intimidate  the  said  McNeil  Grain  Company,  said 
Portus  B.  Weare  and  the  employes  and  agents  of  the  said 
Weare  Commission  Company  procured  the  indictment  of  the 
president  of  said  McNeil  .Grain  Company,  in  the  Criminal 
Court  of  Cook  County,  on  a  criminal  charge,  of  the  nature 
of  which  the  said  president  of  the  McNeil  Grain  Company 
has  no  knowledge,  and  of  which  he  is  not  guilty. 

Third.  That  the  said  Portus  B  Weare  and  Charles  A. 
Weare,  or  the  corporation  (the  Weare  Commission  Com- 
pany) of  which  they  are  officers,  have  been  guilty  of  dis- 
honest conduct,  in  that,  after  charging  back  to  the  account 
of  the  McNeil  Grain  Company  on  July  8,  1902,  a  certain 
note  for  $7,000,  signed  by  one  J.  H.  Mellott,  of  Oto,  Iowa, 
and  dated  June  3,  1902,  which  had  previously  been  trans- 
ferred by  said  McNeil  Grain  Company  to  said  Weare  Com- 
mission Company  as  margins,  they,  the  said  Portus  P. 
Weare  and  Charles  A.  Weare,  or  the  corporation  (the 
Weare  Commission  Company)  of  which  they  are  officers, 
did  not  return  said  note  to  said  McNeil  Grain  Company, 
but  have  disposed  of  said  note,  and  the  same  is  now  held  by 
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.  the  bank  at  Cedar  Rapids,  Iowa,  and  notice  has  been  served 
on  the  indorsers,  Cutting  &  Willett,  of  Oto,  Iowa,  that  said 
bank  will  demand  payment  of  note  at  maturity. 

Fourth.  That  saicl  Portus  B.  Weare  and  Charles  A. 
Weare,  or  the  corporation   (the  Weare  Commission  Com- 

fany)  of  which  they  are  officers,  have  been  guilty  of  dis- 
onest  conduct  in  that  they  have,  without  iustificatiun, 
attempted  to  ruin  the  business  and  standing  ot  the  McNeil 
Grain  Company,  of  Sioux  City,  Iowa,  for  the  purpose  of 
acquiring  the  said  business  for  the  said  Weare  Commission 
Company,  and  to  drive  the  said  McNeil  Grain  Company 
oat  of  business  as  a  competitor. 

Respectfully, 

Charles  G.  McNkil." 

August  12,  1902,  said  complaint  came  on  for  hearing 
before  the  said  board  of  directors,  and  the  hearing  was,  by 
said  board,  postponed  to  August  19,  1902,  at  which  last 
date  said  board  commenced  the  hearing  and  have  proceeded 
therewith  from  time  to  time,  and  is  still  so  proceeding. 
The  bill  then  avers  that  the  determination  of  said  complaint 
depends  on  the  question  whether  the  McNeil  Co.  is  respon- 
sible for  the  aforesaid  losses;  that  it  is  important  that 
the  question  of  such  liability  should  be  fully  investigated 
and  correctly  determined,  and  that  said  losses  should  be 
allowed  as  a  set-off  in  favor  of  the  Weare  Co.,  to  the  extent 
that  the  McNeil  Grain  Co.  may  be  held  liable  therefor,  and 
to  that  end  that  complainants  may  be  afforded  the  means 
of  securing  the  attendance  of  witnesses,  and  causing  deposi- 
tions to  be  taken,  etc.;  that  the  board  of  trade  has  no  power, 
when  sitting  as  a  tribunal  for  the  determination  of  a  com- 
plaint against  one  of  its  members,  for  neglect  to  equitably 
and  satisfactorily  adjust  and  settle  a  business  obligation, 
or  for  any  misconduct  or  ofifense  described  in  its  rules  and 
by-laws,  to  compel  the  attendance  of  witnesses,  or  to  admin- 
ister oaths  to  them,  etc.,  and,  for  these  reasons  it  is  not 
within  the  power  of  said  board  of  directors  properly  to 
determine  said  controversy.  The  bill  contains  the  follow- 
ing averment : 

''  That,  as  your  said  orators  are  informed  and  believe,  and 
80  charge  the  fact  to  be,  said  board  of  directors  of  said  board 
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of  trade  of  the  city  of  Chicago  has  repeatedly  ruled  that  it 
has  no  jurisdiction  to  investigate  controversies  between 
members  of  said  board  of  trade  arising  out  of  stock  transac- 
tions, or  an}"^  other  transactions,  other  than  those  had  upon 
said  board  of  trade  of  the  city  of  Chicago,  and  as  a  conse- 
quence, in  case  of  a  complaint  by  one  member  of  said 
board  of  trade  against  another  member  of  said  board  of 
trade,  for  a  failure  to  pay  over  money  alleged  to  be  due 
up<>n  transactions  had  upon  said  board  of  trade,  said  board 
of  directors  has  not  the  power  to,  and  will  not  investigate 
and  determine  whether  tne  member  so  charged  with  fail- 
ing to  pay  over  money  said  to  be  due,  has  of  has  not  any 
claim  which,  in  law  or  in  equity,  could  be  set  oflf  against  or 
applied  in  payment  of  the  moneys  so  alleged  to  be  due  said 
complainiujs^  member;  and  so  your  orators  say,  that  said 
board  of  directors  of  the  board  of  trade  of  the  city  of 
Chicago,  upon  the  hearing  of  said  complaint  of  said  Charles 
G.  McNeil  against  your  orators,  Portus  B.  Weare  and 
Charles  G.  Weare,  can  not  and  will  not  undertake  to 
determine  whether  or  not  said  McNeil  Grain  Company  is 
or  is  not  liable  to  your  said  orator,  Weare  Commission 
Company,  on  account  of  any  of  the  stock  transactions 
aforesaid,  but  that  said  board  of  directors  will,  if  the 
prosecution  of  said  complaint  is  proceeded  with  to  a  final 
determination,  hold  that  your  said  orator,  Weare  Com- 
mission Company,  is  in  default  to  said  McNeil  Grain  Com- 
pany on  account  of  the  said  moneys  so  alleged  to  be 
due  it  on  account  of  said  grain  transactions,  and  will 
suspend  or  discipline  your  said  orators,  Portus  B.  Weare 
and  Charles  A.  Weare,  on  account  of  such  default,  by 
suspension,  expulsion  or  otherwise,  and  that  said  suspen- 
sion, if  adjudged  by  said  board  of  directors,  will  continue 
until  said  Weare  Commission  Company  shall  pay  over  to 
said  McNeil  Grain  Company  the  amount  so  alleged  to  be 
due  on  account  of  said  grain  transactions." 

It  is  further  averred  that  all  the  stock  transactions  here- 
tofore mentioned  were,  in  law  and  in  fact,  the  transactions 
of  the  McNeil  Co.,  and  that  said  company  is  liable,  etc. 
Process  and  an  accounting  are  prayed,  and  an  injunction 
restraining  McNeil  from  further  prosecuting  the  said  com- 
plaint before  said  board  of  directors,  or  appearing  or  caus- 
ing any  other  person  to  appear  before  said  board  for  said 
prosecution,  or  the  giving  testimonj'  concerning  the  same, 
or  instituting  or  causing  to  be  instituted  or  prosecuted, 
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before  said  board,  any  other  complaint  against  Portus 
B.  and  Charles  A.  Weare,  or  either  of  them,  involving  or 
rendering  necessary  or  material  the  determination  of  the 
amount  of  money,  if  any,  due  from  the  Weare  Co.  to  the 
McNeil  Co.  on  account  of  the  transactions  heretofore 
mentioned,  or  involving  any  matters  set  forth  in  the  bill. 
The  bill  also  prayed  a  like  sweeping  injunction  against  the 
board  of  trade,  its  ofl9cers  and  directors,  enjoining  them 
from  the  further  hearing  of  said  complaint  of  McNeil,  etc. 

The  bill  was  verified  by  affidavit,  which  also  stated  that 
the  rights  of  the  complainants  would  be  unduly  prejudiced 
unless  the  injunction  should  issue  immediately,  and  with- 
out notice.  August  26, 1902,  an  injunction  order,  as  prayed 
by  the  bill,  was  entered  without  notice.  September  27, 
1902,  the  court,  on  motion  of  the  McNeil  Grain  Co.,  Charles 
G.  McNeil,  the  Board  of  Trade  of  the  tJity  of  Chicago,  Will- 
iam F.  Warren  and  George  F.  Stone,  defendants,  to  dissolve 
the  entire  injunction  order,  dissolved  it  only  as  to  the  board 
of  trade,  its  officers  and  directors,  dismissed  the  bill  as  to 
them,  but  continued  the  injunction  against  McNeil,  sub- 
stantially as  prayed  by  the  bill. 

September  28,  1902,  before  the  above  mentioned  dissolu- 
tion of  the  injunction  as  to  said  board  of  trade,  its  officers 
and  directors,  the  board  of  trade  and  William  S.  Warren, 
its  president,  appealed  from  the  order  of  August  26,  1902, 
by  filing  bond  with  the  clerk  of  the  Superior  Court,  approved 
by  him,  as  is  by  the  statute  provided. 

Henry  S.  Robbins,  attorney  for  appellants. 

Hiram  T.  Gilbert,  attorney  for  appellees. 

Opinion  per  Curiam. 

It  is  not  objected  that  the  injunction  order  appealed  from 
was  entered  without  notice,  nor  can  it  be,  for  the  reason 
that  appellants  had  a  hearing  on  the  motion  to  dissolve  the 
injunction.  Cook  County  Brick  Co.  v.  Kaehler,  83  III. 
App.  448. 

Appellees'  counsel  contends  in  quite  a  lengthy  argument, 
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which  is  to  the  effect  that  the  first  and  third  charges  in 
McNeil's  complaint  charge  acts  which  are  merely  willful 
violations  of  business  contracts,  and  not  acts  of  bad  faith, 
that  because  not  acts  of  bad  faith,  the  proceeding  of  the 
board  of  directors  of  the  board  of  trade  is  not  a  disciplin- 
ary proceeding,  but  one  involving  only  property  rights. 
The  first  and  third  charges,  concisely  stated,  are  as  follows : 

First.  That  the  Weares,  or  the  Weare  Commission  Com- 
pany, have  been  guilty  of  an  act  of  bad  faith  in  refusing  to 
transfer  the  open  trades  and  balance  of  the  McNeil  Grain 
Company  to  another  firm,  when  ordered  so  to  do,  and  that 
they  closed  all  such  trades  on  the  open  market,  to  the  great 
loss  of  the  McNeil  Company,  and  have  withheld  all  sums 
deposited  with  said  Weare  Commission  Company  as  mar- 
gins, amounting  to  more  than  $32,000. 

Third.  That  the  Weares,  or  the  Weare  Commission 
Company,  have  been  guilty  of  dishonest  conduct  in  charg- 
ing back  to  the  McNeil  Company  a  note  made  by  a  third 
person  for  the  sum  of  $7,000,  which  had  been  transferred 
to  the  Weare  Commission  Company  by  the  McNeil  Com- 
pany as  margin,  and  subsequently  disposing  of  the  note  to 
a  bank,  which  will  demand  payment  thereof  on  maturity. 

The  contention  is  that  if  these  acts  are  not  acts  of  bad 
faith,  but  mere  willful  violations  of  business  contracts  or 
obligations,  the  investigation  of  them  is  not  disciplinary, 
but  the  complaint  is,  in  substance,  a  suit  for  the  recovery 
of  money;  and  counsel  refers  to  sections  9,  16  and  18  of 
rule  4  of  the  board  of  trade,  which  provide  as  follows : 

"  Sec.  9.  When  any  member  of  the  association  shall  be 
guilty  of  a  willful  violation  of  any  business  contract  or 
obliofation  and  shall  neglect  or  refuse  to  equitably  and  sat- 
isfactorily adjust  and  settle  the  same,  or  when  any  mem- 
ber shall  willfully  neglect  or  refuse  to  comply  prom |)tly 
with  the  award  of  any  committee  of  arbitration  or  coin- 
mittee  of  appeals,  rendered  in  conformity  with  the  rules, 
regulations  and  by-laws  of  the  association,  he  shall  be  sus- 
pended from  all  the  privileges  of  this  association  until  such 
contract  or  obligation  is  satisfactorily  adjusted  and  settled, 
or  such  award  is  performed  or  complied  with. 

"  When  any  member  shall  be  guilty  of  improper  conduct 
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of  a  personal  character  in  any  of  the  rooms  of  the  asso- 
ciation, or  shall  violate  any  of  the  rules,  regulations  or  by- 
laws of  the  association,  or  shall  be  guilty  of  any  dishonor- 
able conduct,  for  which  a  specific  penalty  has  not  been 
f provided,  he  shall  be  suspended  by  the  board  of  directors 
rom  all  privileges  of  membership  for  such  period  as  in 
their  discretion  the  gravity  of  the  ofifense  committed  may 
warrant.  When  any  member  shall  be  guilty  of  making  or 
reporting  any  false  or  fictitious  purchase  or  sale,  or  where 
any  member  shall  be  guilty  of  an  act  of  bad  faith,  or  any 
attempt  at  extortion  or  of  any  dishonest  conduct,  or  when 
a  member  shall,  either  in  the  Exchange  Building,  or  else- 
where, contract  to  give  himself  or  another  the  option  to 
sell  or  buy  any  of  the  articles  dealt  in  on  this  Exchange,  in 
violation  of  any  criminal  statute  of  this  state,  he  shall  be 
expelled  by  the  board  of  directors. 

"  Sec.  16.  All  charges  made  to  the  board  of  directors 
against  any  member  of  this  association  for  any  default,  mis- 
conduct, or  ofifense,  shall  be  in  writing,  and  in  duplicate,  and 
shall  state  the  default,  misconduct,  or  ofifense  charged;  and 
the  same  shall  be  signed  by  one  or  more  members  of  the 
association,  a  business  firm,  one  or  more  of  whose  members 
shall  be  a  member  of  the  association,  or  by  the  chairman 
of  a  committee  of  the  association. 

"  Sec.  18.  It  shall  be  the  duty  of  the  board  of  directors 
in  case  any  grave  ofifense  or  act  of  dishonesty  committed 
by  any  member,  involving  the  good  name  or  dignity  of  the 
association,  or  any  act  of  dishonesty  on  the  part  of  a  mem- 
ber, shall  come  to  their  knowledge,  either  by  complaint  or 
public  report,  to  cause  a  preliminary  or  informal  investiga- 
tion to  be  made  by  a  committee  of  their  number  into  the 
truth  or  falsity  of  such  complaint,  or  report;  and  if  the 
said  committee,  after  investigation,  shall  deem  any  member 
guilty  of  such  ofifense,  they  shall  so  report  to  the  board  of 
directors,  with  specific  charges;  whereupon  any  member 
thus  implicated  shall  be  notified  to  appear  before  the  board 
of  directors  in  manner  as  provided  by  section  16  of  this 
rule,  and  if  found  guilty,  the  said  member  shall  be  suspended 
or  expelled  as  hereinbefore  provided,"  etc. 

Whether  the  acts  mentioned  in  the  first  and  third  charges 
of  the  complaint  are,  or  are  not,  acts  of  bad  faith,  or  dishon- 
est acts,  is,  as  we  think,  a  question  properly  determinable  by 
the  directors  of  the  board,  at  least  in  the  first  instance;  but 
whether  they  are,  or  not,  dishonest  acts,  or  acts  on  proof  of 
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which  the  party  charged  might  be  convicted  of  bad  faith, 
does  not  affect  the  question  of  the  jurisdiction  of  the  board 
of  directors  to  hear  and  determine  in  respect  to  the  charges. 
Counsel  admits  the  acts  charged  to  be  willful  violations  of 
business  contracts  or  obligations.  Section  9  of  rule  4 
expressly  provides  that  any  member  guilty  of  such  viola- 
tions, and  who  shall  neglect  or  refuse  to  equitabl}^  and  sat- 
isfactorily adjust  and  settle  the  same,  etc.,  shall  be  suspended 
until  he  does  so.  But  it  is  contended  by  counsel  that  the 
board  of  trade,  through  its  directors,  is  powerless  to  adju- 
dicate, without  the  consent  of  the  parties,  disputes  between 
its  members  respecting  business  contracts  and  obligations. 
Section  6  of  the  charter  is  as  follows : 

"Sec.  6.  Said  corporation  shall  have  the  right  to  admit 
or  expel  such  persons  as  they  may  see  fit,  in  manner  as  pre- 
scribed by  the  rules,  regulations  and  by-laws  thereof." 

The  power  to  expel  clearly  includes  the  lesser  power  of 
suspension.  In  view  of  this  section  we  can  not  hold  that 
section  9,  which  applies  to  willful  violations,  by  a  member, 
of  his  contracts  or  obligations,  is  unauthorized  by  the  char- 
ter of  the  board,  or  unreasonable.  In  People  v.  Chicago 
Board  of  Trade,  45  111.  112,  the  court  say: 

'*  The  sixth  section  of  the  charter  of  the  board  of  trade 
provides  that  *  said  corporation  shall  have  the  right  to  admit 
or  expel  such  persons  as  they  may  see  fit,  in  manner  to  be 
prescribed  by  the  rules,  regulations  or  by-laws  thereof.' 
Here  is  a  specific  grant  of  power,  in  terms  so  general  that 
they  seem  to  leave  the  causes  of  disenf ranchisement  at  the 
discretion  of  the  corporation,  subject  only  to  the  one  limit- 
ation that  the  proceeding  shall  follow  the  rules,  regulations 
or  by-laws." 

In  that  case  a  by-law  similar  in  terms  to  section  9,  above 
quoted,  was  held  reasonable. 

In  Board  of  Trade  v.  Nelson,  162  111.  431,  439,  the  court 

say: 

"A  by-law  of  this  board,  providing  that  if  a  mem- 
ber failed  to  comply  with  a  business  contract  made  with 
another  member,  he  should  be  expelled,  was  h^ld  to  be 
valid  in  People  ex  rel.  Page  v.  Board  of  Trade,  45  111.  112. 
The  court  also  held  in  the  Nelson  case  that  a  by-law  was 
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'unquestionably  valid'  which  provided,  *  When  a  mem- 
ber of  the  association  shall  be  guilty  of  any  act  of  bad  faith, 
or  any  attempt  at  extortion,  or  of  any  other  dishonorable  or 
dishonest  conduct,  he  shall  be  censured  or  expelled  by  the 
board  of  directors,  as  they  may  determine  from  the  nature 
and  gravity  of  the  offense  committed.' " 

The  board  of  directors  was,  at  the  time  the  present  bill 
was  filed,  engaged  in  investigating  the  charges  made  in  the 
McNeil  complaint,  in  pursuance  of  valid  by-laws,  and  it  is 
not  averred  that  the  board  was  proceeding  irregularly.  It 
is  thoroughly  settled  that,  under  such  circumstances,  the 
courts  will  not  interfere  by  injunction. 

In  Board   of  Trade  v.   Nelson,  aupra^  the  court  say: 

"  This  corporation  is  not  bound  to  admit  any  person  to 
membership,  nor  was  the  relator  in  any  way  forced  into 
such  association.  He  voluntarily  became  a  member,  and 
by  this  contract  is  bound  to  abide  by  the  rules  and  regula- 
tfons  of  the  board.  The  courts  will  never  interfere  to  con- 
trol the  enforcement  of  by-laws  of  such  association,  but 
they  will  be  left  to  enforce  their  rules  and  regulations  by 
such  means  as  they  may  adopt  for  their  government. 
(People  ex  rel.  Rice  v.  Board  of  Trade,  80  111.  134.)  When 
the  relator  became  a  member  of  the  board  of  trade  he 
voluntarily  submitted  himself  to  the  operation  of  all  laws 
enacted  for  its  government,  and  agreed  to  be  bound  by 
them  so  far  as  within  the  corporate  authority."  See,  also. 
Board  of  Trade  v.  Riordan,  94  111.  App.  298,  and  Green 
V.  Board  of  Trade,  174  111.  585. 

Counsel  for  appellees  contends  that  the  board  of  direct- 
ors will  not  investigate  or  adjudicate  as  to  the  set-off 
claimed  by  appellees,  on  account  of  the  alleged  stock  trans- 
actions of  McNeil  and  Jolly,  and  that  appellants,  by  mov- 
ing to  dissolve  the  injunction,  admitted  this.  This  conten- 
tion is  based  on  that  portion  of  the  bill  quoted  in  full  in  the 
preceding  statement,  and  which  is,  in  substance,  that  com- 
plainants have  been  informed  and  believe  that  the  board  of 
directors  has  repeatedly  ruled  that  it  has  no  jurisdiction  to 
investigate  controversies  between  members  of  the  board, 
arising  out  of  any  transactions  other  than  those  had  upon 
said  board,  and,  as  a  consequence,  in  case  of  complaint  of 
failure  to  pay  over  money  alleged  to  be  due  on  transactions 
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had  on  the  board,  the  board  of  directors  has  no  power  to 
investigate  or  determine  whether  the  member  so  charged 
has  or  not  any  claim,  not  arising  out  of  a  transaction  on 
said  board,  which,  in  law  or  equity,  could  be  set  oflf  against 
the  money  alleged  to  be  due  the  complaining  member,  and 
complainants  say  that  the  board  of  directors,  on  the  hearing 
of  the  complaint  against  them,  will  not  undertake  to  deter- 
mine whether  or  not  the  McNeil  Grain  Co.  is  liable  to  the 
Weare  Commission  Co.  on  account  of  any  of  the  stock 
transactions  aforesaid. 

A  motion  to  dissolve  an  injunction  on  the  ground  of  the 
insufficiency  of  the  bill,  admits  no  more  than  would  a 
demurrer  to  the  bill;  and  a  demurrer  admits  only  such  facts 
as  are  well  pleaded  and,  necessarily,  such  as  existed  prior 
to  or  at  the  time  of  filing  the  bill.  The  averment  that  the 
board  of  directors  will  not  undertake  to  investigate  or  deter- 
mine the  liability  of  the  McNeil  Grain  Company  is  not  an 
averment  of  fact,  but  merely  of  the  pleader's  conclusion  or 
opinion,  deduced  from  the  antecedent  premise,  viz.,  the 
alleged  former  rulings  of  the  board  of  directors.  The  alle- 
gation in  respect  to  such  former  rulings  being  on  informa- 
tion and  belief,  it  follows  that  the  conclusion  averred  is 
also  on  information  and  belief.  But  this  is  not  all.  There 
is  no  basis  in  the  record  for  the  conclusion  that  the  board 
will  not  investigate  or  adjudicate  as  to  the  liability  of  the 
McNeil  Grain  Company.  The  rulings  of  the  board  of  direct- 
ors are  averred  to  have  been  that  the  board  had  no  juris- 
diction to  investigate  controversies  between  members, 
arising  out  of  stock  transactions  other  than  those  had  on 
the  board  of  trade,  and  it  is  not  averred  in  the  bill  that 
the  stock  transactions  in  question  did  tiot  take  place  on  the 
board  of  trade,  nor  is  there  anything  in  the  charter  of  that 
board  prohibitory  of  stock  transactions  on  the  board. 
Therefore  no7i  constat  but  that  the  stock  transactions  in 
question  were  not  on  the  board.  It  is  well  established  that 
a  pleading  must  be  taken  more  strongly  against  the  pleader. 
The  court  will  not  anticipate  or  presume  that  the  board  of 
directors  will  act  unfairly  or  irregularly  in  the  investiga-* 
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tion  of  a  complaint.     Green  v.  Board  of  Trade,  174  111.  585, 
592;  Board  of  Trade  v.  Riordan,  94  111.  A  pp.  298,  308. 

Section  9  of  rule  4  of  the  board  clearly  contemplates  a 
just  and  equitable  settlement.     The  language  is : 

"  When  an}'^  member  shall  be  guilty  of  a  willful  violation 
of  any  business  contract  or  obligation  and  shall  neglect  or 
refuse  to  equitably  adjust  and  settle  the  same,"  etc. 

Appellees  can  not  complain  of  the  limitations  of  the 
power  of  the  board  of  directors  that  the  board  can  not 
compel  the  attendance  of  or  administer  oaths  to  witnesses, 
etc.  When  the  Weares  became  members  of  the  association 
they  assented  to  the  exercise  of  the  granted  powers  of  the 
board  of  trade  and  to  the  limitations  thereof. 

We  are  inclined  to  the  view  that  the  board  of  directors 
should  not,  while  the  indictment  is  pending  and  undeter- 
mined against  McNeil,  investigate  as  to  the  motive  of  the 
Weares  in  procuring  that  indictment,  if  they  did  procure 
it,  and  we  can  not  anticipate  that  the  board  will  so  do. 
We  think  it  would  be  inexpedient  so  to  do,  and  perhaps 
contrary  to  public  policy. 

The  objection  to  the  fourth  charge  of  the  complaint  is 
that  it  is  too  general.  If  too  general,  we  can  not  antici- 
pate that  on  proper  application  to  the  board  of  directors, 
the  board  will  not  rule  McNeil  to  specify  grounds  for  the 
charge,  and  if  he  refuses  or  neglects  so  to  do,  that  the 
board  will  not  ignore  the  charge. 

It  is  urged  by  appellees'  counsel  that  appellants  have  no 
right  of  appeal.  They  are  party  defendants  to  the  bill, 
and,  as  shown  by  the  statement  preceding  this  opinion, 
they  perfected  their  appeal  from  the  original  injunction 
order  by  filing  their  appeal  bond  with  the  clerk  before  that 
order  was  dissolved  as  to  the  said  board  of  trade  and  its 
officers  by  the  subsequent  order  of  September  27,  1902. 
Therefore,  they  had,  at  the  time  they  so  filed  their  bond, 
full  right  of  appeal,  and  the  subsequent  modification  of  the 
order  did  not  affect  that  right.  But  the  question  remains, 
whether,  the  injunction  having  been  dissolved  as  to  the 
board  of  trade  and  its  officers  by  the  order  of  September  27th, 
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the  complainants  are,  or  not,  in  a  position  to  question  the 
validity  of  the  injunction  against  McNeil.  The  court  prop- 
erly dissolved  the  injunction  against  the  board  of  trade 
and  its  officers,  but,  by  continuing  it  against  McNeil,  sought 
to  do  indirectly  that  which  it  could  not  legally  do  directly, 
namely,  stop  the  hearing  of  McNeil's  complaint.  In  Green 
V.  Board  of  Trade,  supra^  the  court  say : 

'*  As  heretofore  said,  when  such  by-laws  infringe  no  pub- 
lic policy  or  rule  of  law,  and  are  not  unreasonable,  courts 
will  never  interfere  to  control  their  enforcement,  but  such 
corporations  or  associations  will  be  left  to  enforce  their 
rules  and  regulations  in  the  manner  they  have  adopted  for 
their  own  government  and  methods  of  discipline; "  citing 
numerous  cases. 

We  think  i,t  manifest  that  to  enjoin  McNeil,  who  made 
the  complaint,  and  who,  as  may  be  inferred  from  the  bill, 
is  the  most  important  witness  In  support  of  it,  is  an  inter- 
ference by  the  court  with  the  enforcement  by  the  board  of 
its  by-laws.  We  think  it  clear  that  if  McNeil  is  so  enjoined 
there  can  not  be  a  full  and  fair  investigation  of  his  com- 
plaint. If  the  court  may  thus  enjoin  one  important  witness, 
it  may  enjoin  all,  and  thus  control  the  board  as  certainly 
and  eflfectually  as  if  the  board  itself  were  enjoined.  We 
are  of  opinion  that  the  board  of  trade  and  its  officers  have 
a  direct  interest  in  the  question. 

One  of  the  assignments  of  error  of  appellants  is,  that 
"the  court  erred  in  entering  the  interlocutory  order  of 
August  26, 1902,  ordering  an  injunction  writ  to  issue  against 
Charles  G.  McNeil,  in  accordance  with  the  prayer  of  the 
bill  of  complaint." 

Appellees'  counsel,  not  objecting  to  this  assignment,  filed 
his  argument,  in  which  he  discusses  the  question  whether 
the  court  erred  as  is  assigned.  This  is  equivalent  to  a  join- 
der in  error,  the  effect  of  which  latter  is  to  traverse  the 
assignment  of  errors.  The  issue,  therefore,  whether  the 
court  erred  as  assigned  by  appellants,  is  presented  by  the 
record. 

The  court  properly  dissolved  the  injunction  against  the 
board  of  trade  and  its  officers  and  continued  it  against 


Chicago— First  District— A.  D.  1902.       305 

Board  of  Trade  of  the  City  of  Chicago  v.  Weare. 

McNeil,  because  of  the  rule  that  while  a  court  of  law  may 
not  be  enjoined  from  proceeding  in  an  action,  the  suitor  may 
be.  High,  in  his  work  on  Injunctions,  section  48,  says  of 
such  an  injunction  :  "  It  is  granted  on  the  ground  that  an 
unfair  use  is  bfeing  made  of  the  legal  form,  which,  from  cir- 
cumstances of  which  equity  alone  can  take  cognizance, 
should  be  restrained,  lest  an  injury  be  committed  wholly 
remediless  at  law,"  citing  authorities.  No  such  ground  for 
interference  appears  in  the  present  case.  The  appellees, 
each  of  whom,  on  becoming  members  of  the  board  of  trade, 
impliedly  agreed  to  be  bound  by  its  charter  and  by-laws, 
can  not  be  heard  to  say  that  the  enforcement  of  such 
by-laws,  in  the  regular  way,  is  unfair,  and,  as  heretofore 
stated,  it  can  not  be  presumed  that  the  board  of  directors 
will  act  unfairly  or  inequitably  in  the  premises.  The  appel- 
lees have  assigned  as  cross-errors  that  the  court  erred  in 
dissolving  the  injunction  against  the  board  of  trade,  and 
also  in  dismissing  complainant's  bill,  as  amended,  against 
the  board  of  trade,  Warren  and  Stone.  These  assignments 
of  error  are  out  of  place  on  this  appeal,  which  is  from  the 
original  injunction  order  of  August  26,  1902,  and  not  from 
the  subsequent  order  of  September  27,  1^02,  in  respect  to 
which  the  assignments  are. 


Since  the  foregoing  opinion  was  prepared  a  rehearing 
has  been  granted,  and  we  have  again  considered,  fully  and 
carefully,  the  questions  involved,  and  see  no  reason  why 
we  should  change  any  of  our  conclusions. 

The  injunction  order  will  be  reversed. 

Mr.  Justice  Adams,  dissenting : 

I  am  unable  to  concur  in  the  opinion  of  the  court,  for 
the  following  reasons:  It  is  manifest  from  the  bill  that 
there  is  a  serious  dispute,  involving  a  large  amount  of 
money,  between  the  Weare  Co.  and  the  McNeil  Co.  The 
former  admits  that  were  it  not  for  the  pecuniary  losses  of 
the  Weare  Commission  Co.,  alleged  to  have  resulted  from 
fraudulent  stock   transactions   of  McNeil  and  Jolly,  the 
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Weare  Commission  Co.  would  be  indebted  to  the  McNeil 
Grain  Co.,  on  account,  to  the  amount  of  about  $32,000;  and 
the  Weares  claim  that  the  loss  to  the  Weare  Commission 
Co.,  resulting  from  the  fraudulent  stock  transactions,  was 
at  least  $27,000,  which  they  claim  should,  equitably,  be  set 
off  against  the  claim  of  the  McNeil  Grain  Co.  McNeil, 
president  of  the  latter  company,  denies  the  alleged  fraudu- 
lent transactions,  and  refuses  to  allow  the  claim  of  the 
Weare  Commission  Co.,  or  any  part  thereof.  This  dispute 
or  difference  between  the  parties  renders  it  absolutely  nec- 
essary for  the  board .  of  directors,  in  passing  on  McNeil's 
complaint,  to  investigate  and  determine  whether  there  were 
such  fraudulent  stock  transactions  by  McNeil  and  Jolly  as 
are  alleged  in  the  bill,  and,  if  so,  whether  the  Weare  Com- 
mission Co.  suffered  pecuniary  loss  by  reason  of  such 
transactions.  In  fact,  the  decision  of  this  dispute  will  be 
decisive  of  the  complaint,  in  so  far  as  it  relates  to  the  claim 
of  the  McNeil  Grain  Co. 

It  is  contended  by  counsel  for  the  Weares  that,  under 
the  charter  and  by-laws  of  the  board  of  trade  of  the  city 
of  Chicago,  the  board  of  directors  of  the  board  of  trade 
have  no  power  to  so  investigate  and  determine.  If  this 
contention  is  sound,  it  is  decisive  of  the  controversy.  Sec- 
tions 7  and  8  of  the  charter  of  the  board  of  trade  are  as 
follows: 

"  Sec.  7.  Said  corporation  may  constitute  and  appoint 
committees  of  reference  and  arbitration,  and  committees  of 
appeals,  who  shall  be  governed  by  such  rules  and  regulations 
as  may  be  prescribed  m  the  rules,  regulations  or  by-laws  for 
the  settlement  of  such  matters  of  difference  as  may  be  vol- 
untarily submitted  for  arbitration  by  members  of  the  asso- 
ciation or  by  other  persons  not  members  thereof;  the  acting 
chairman  of  either  of  said  committees,  when  sitting  as  arbi- 
trators, may  administer  oaths  to  the  parties  and  witnesses, 
and  issue  subpoenas  and  attachments,  compelling  the  attend- 
ance of  witnesses,  the  same  as  justices  of  the  peace,  and  in 
like  manner  directed  to  any  constable  to  execute." 

*'  Sec.  8.  When  any  submission  shall  have  been  made 
in  writing,  and  a  final  award  shall  have  been  rendered,  and 
no  appeal  taken  within  the  time  fixed  by  the  rules  or  by- 
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laws,  then,  on  filing  such  award  and  submission  with  the 
clerk  of  the  Circuit  Court,  an  execution  may  issue  upon  such 
award  as  if  it  were  a  judgment  rendered  in  the  Circuit 
Court,  and  such  award  shall  thenceforth  have  the  force  and 
effect  of  such  a  judgment,  and  shall  be  entered  upon  the 
judgment  docket  of  said  court." 

Section  7  is  the  only  section  or  part  of  the  charter  which 
authorizes  the  board  of  trade,  or  any  committee  of  the 
board,  to  investigate  and  determine  as  to  differences  between 
members  of  the  board,  and  the  authority  is  expressly 
limited  to  cases  in  which  the  matters  of  difference  are 
voluntarily  submitted  for  arbitration  by  the  members  dif- 
fering,  which  submission  must,  by  section  8,  be  in  writing. 

Section  7  is  also  the  only  section  or  part  of  the  charter 
which  confers  authority  to  compel  the  attendance  of  wit- 
nesses and  administer  oaths  to  them,  and  it  is  evident  that 
such  powers  are  conferred  solely  for  the  purpose  of  the 
section,  namely,  the  investigation  and  determination  of  dif- 
ferences between  members  voluntarily  submitted  for  arbi- 
tration. The  necessity  for  the  exercise  of  these  powers  in 
cases  of  voluntary  submissibn,  in  order  that  there  may  be 
a  full  and  fair  investigation,  is  made  apparent  by  section  8, 
which  gives  to  the  award  of  the  arbitrators  the  effect  of  a 
judgment  of  the  Circuit  Court,  on  filing  the  award  and  sub- 
mission with  the  clerk  of  that  court,  and  provides  that 
execution  may  issue  on  it.  Grants  from  the  state  are  con- 
strued favorably  for  the  state  and  strictly  as  against  the 
grantee.  Sedgwick  on  Construction  of  Statutes,  2d  Ed., 
291-2. 

"  All  power  exercised  by  corporate  bodies,  whether  pub- 
lic or  private,  must  be  conferred  by  the  government,  either 
in  express  terms  or  by  necessary  and  clear  implication." 
Webster  v.  The  People,  98  111.  343;  Metropolitan  Bank  v. . 
Godfrey  et  al.,23  lb.  579,  602;  Thomas  v.  Kailroad  Co.,  101 
U.  S.  71,  82;  Commonwealth  v.  Erie  &  K  E.  R.  R.  Co.,  27 
Penn.  St.  339. 

In  the  last  case.  Black,  C.  J.,  a  jurist  of  national  reputa- 
tion, delivering  the  opinion  of  the  court,  said: 
*'This  case  requires  us  to  give  a  construction  to  the 


308  Appellate  Courts  op  Illinois. 

Vol.  105.]  Board  of  Trade  of  the  City  of  Chicago  v.  Weare. 

charter  of  a  private  corporation.  The  frequency  of  such 
cases  excites  some  surprise  when  we  reflect  that  an  act  of 
corporation  is  and  always  must  be  interpreted  by  a  rule  so 
simple  that  no  man,  whether  lawyer  or  layman,  can  mis- 
understand or  misapply  it.  That  which  •  a  company  is 
authorized  to  do  by  its  act  of  incorporation,  it  may  do; 
beyond  that  all  its  acts  are  illegal.  And  the  power  must 
be" given  in  plain  words  or  by  necessary  implication.  All 
powers  not  ^iven  in  this  direct  and  unmistakable  manner 
are  withheld." 

In  the  same  opinion  is  the  following : 

"  If  you  assert  that  a  corporation  has  certain  privileges, 
show  us  the  words  of  the  legislature  conferring  them. 
Failing  in  this,  you  must  give  up  your  claim,  for  nothing 
else  can  possibly  avail  you.  A  doubtful  charter  does  not 
exist;  because  whatever  is  doubtful  is  decisively  certain 
against  the  corporation." 

Powers  existing  by  necessary  implication  are  such  as  are 
necessary  to  the  exercise  of  the  expressly  granted  powers. 

The  maxim  ExpresBio  unixi%  exchtsio  alterius  est  is  appli- 
cable here.  Brown's  Legal  Maxims,  8th  Am.  Ed.  651; 
Huesing  v.  City  of  Kock  Island,  128  111.  465;  Gaddis  v. 
Richland  County,  92  lb.  119, 123;  Sammis  v.  Clark,  13  lb. 
544,  546;  Sedgwick  on  Cons,  of  Statutes,  2d  Ed.,  p.  31,  and 
note  a. 

Section  7  being  the  only  section  of  the  charter  which 
authorizes  an  investigation  by  the  board  of  trade  or  any 
committee  thereof,  of  differences  between  members  of  the 
board,  and  the  authority  therein  conferred  being  limited  to 
cases  in  which  such  differences  are  voluntarily  submitted 
by  the  members  differing,  and  the  mode  of  proceeding  in 
such  case  being  plainly  prescribed,  the  investigation  of  such 
differences  not  so  voluntarily  submitted,  or  otherwise  than 
in  the  prescribed  manner,  is  necessarily  excluded.  In 
Thomas  v.  Railroad  Co.,  supra,  the  court  say: 

"  We  take  the  general  doctrine  to  be,  in  this  country, 
though  there  m  ly  be  exceptional  cases  and  some  authorities 
to  the  contrary,  that  the  powers  of  corporations  organized 
under  legislative  statutes  are  such  and  such  only  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  stat- 
utes, that  what  is  fairly  implied  is  as  much  granted  as  what 
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is  expressed,  it  remains  that  the  charter  of  a  corporation  is 
the  measure  of  its  powers,  and  that  the  enumeration  of 
these  powers  implies  the  exclusion  of  all  others." 

The  general  rule  in  the  interpretation  of  statutes  is  that 
when  the  mode  of  exercising  a  given  power  is  prescribed, 
the  power  can  be  exercised  only  in  the  prescribed  manner. 
Webster  v.  The  People,  98  111.  349;  Badger  v.  Inlet  Drain- 
age  District,  141  lb.  540,  541;  Butler  v.  Nevin,  88  111.  575; 
People  V.  Weber,  89  lb.  347;  Dillon  on  Mun.  Corp.,  4th  Ed., 
Sec.  449,  and  cases  cited. 

In  the  present  case  the  appellants  claim  the  right  to 
investigate  and  decide  in  respect  to  the  difference  or  dispute 
between  the  McNeil  Grain  Co.  and  the  Weare  Commission 
Co.,  without  the  consent  and  against  the  will  of  the  latter 
company,  and  in  a  mode  other  than  that  prescribed.  The 
first  part  of  the  second  charge  against  the  Weares,  namely, 
that  they  "  have  been  guilty  of  an  attempt  at  extortion,  in 
that  they  refuse  to  pay  over  to  said  McNeil  Grain  Company 
the  balance  due  said  McNeil  Grain  Company,  $32,731.46, 
more  or  less,"  is  evidently  based  on  section  9  of  rule  4  of 
the  by-laws  of  the  board  of  trade.  Section  9  provides  that 
any  member  of  the  association  who  shall  be  guilty  of  a 
willful  violation  of  any  business  contract  or  obligation,  and 
shall  neglect  or  refuse  to  equitably  and  satisfactorily  adjust 
and  settle  the  same,  shall  be  suspended  from  all  privileges 
of  the  association  until  the  same  is  satisfactorily  adjusted 
and  settled.    The  section  also  provides : 

"When  any  member  shall  be  guilty  of  an  act  of  bad 
faith,  or  any  attempt  at  extortion,  or  of  any  dishonest 
conduct  *  *  *  he  shall  be  expelled  by  tlie  board  of 
directors." 

Section  17  of  article  4  provides  for  the  examination  of 
charges  by  the  board  of  directors,  notice  of  the  charge  to  the 
accused,  opportunity  to  be  heard  in  his  own  defense,  etc. 

Section  9  does  not,  in  terms,  provide  for  an  adjudication 
of  diflferences  or  disputes  between  members,  nor  does  it 
contemplate  such  adjudication.  Taken  in  connection  with 
section  17,  it  contemplates  a  trial  of  the  member  accused, 
and  not  an  investigation  of  differences  or  disputes  between . 
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the  accused  and  another  member.  In  this  respect  it  is  in 
harmony  with  the  charter.  It  is  manifest  that  the  board 
of  directors  can  not  discipline  the  Weares  on  the  charge 
above  quoted,  without  exercisino^  a  power  withheld  from 
that  board  by  the  charter,  namely,  the  investigation  and 
decision  of  the  dispute  between  the  McNeil  Co.  and  the 
Weare  Co.  not  voluntarily  submitted  as  provided  by  sec- 
tion 7  of  the  charter.  All  that  the  board  of  directors  could 
do  in  respect  to  the  money  demand  of  the  McNeil  Co., 
which  is  substantially  admitted  by  the  Weare  Co.,  would 
be  to  investigate  the  disputed  matter,  namely,  the  cross- 
claim  of  the  Weare  Co.,  and  this  they  are  inhibited  by  the 
charter  from  doing.  The  effect  of  a  decision  against  the 
Weares  in  respect  to  the  disj)ute  in  question  would  be  final, 
in  the  sense  that  their  expulsion  or  suspension  would  fol- 
low as  matter  of  course. 

The  contention  of  appellants  is  that  notwithstanding 
the  legislature  has,  in  express  terms,  authorized  voluntary 
written  submissions  of  disputes  between  members  of  the 
association  to  a  committee  of  arbitration,  and  has  conferred 
on  such  committee  power  to  compel  the  attendance  of  wit- 
nesses and  administer  oaths  to  them,  nevertheless  it  was 
intended  that  the  board  of  directors  should  have  power  to 
investisrate  and  decide  such  disputes  without  voluntary 
submission  of  them,  against  the  will  of  one  of  the  parties, 
and  without  power  to  compel  the  attendance  of  witnesses 
or  administer  oaths  to  them.  The  mere  announcement  of 
such  contention  seems  a  sufficient  answer  to  it. 

In  People  v.  Board  of  Trade,  46  111.  112,  the  following 
by-law  was  involved : 

"  In  case  any  member  of  the  association,  having  made 
any  business  contract,  either  written  or  verbal,  and  failing 
to  comply  promptly  with  the  terms  of  such  contract,  shall, 
upon  the  representations  of  an  aggrieved  member  to  the 
board  of  directors,  accompanied  with  satisfactory  evidence 
of  the  fact^,  be  by  them  suspended  from  all  privileges  of 
membership  in  the  association  until  such  contract  is  equi- 
tably or  satisfactorily  arranged  or  settled,  when  he  may  be 
restored  to  membership,  and  it  shall  be  the  duty  of   the 
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bf)ard  of  directors  to  cause  to  be  publicly  announced  the 
suspension  or  restoration  of  any  member  under  this  rule." 

In  respect  to  this  by-law  the  court  say  : 

"  One  of  the  objects  for  which  the  board  of  trade  was 
created  undoubtedly  was  to  promote  a  hi^h  standard  of 
commercial  honor  and  commercial  credit  m  the  city  of 
Chicaoro,  by  securing  among  the  members  of  the  board  a 
prompt  discharge  of  their  pecuniary  obligations,  contracted 
in  their  dealings  with  eacn  other,  without  a  resort  to  the 
expensive  and  dilatory  procedure  of  a  court  of  law.  In 
order  to  accomplish  this,  the  charter  authorizes  the  board 
to  create  within  itself  tribunals  of  reference  and  arbitra- 
tion, by  whose  decision  the  members  shall  be  bound.  But 
it  does' not  confine  the  board  to  the  use  of  these  means  for 
the  attainment  of  these  objects.     It  expressly  gives  the 

Eower  of  expulsion,  and  under  that  power  the  corporation 
as  adopted  this  by-law,  providing  that,  if  a  member 
fails  to  comply  with  a  business  contract  made  with  an- 
other member,  he  shall  be  expelled.  This  is  somewhat 
(liferent  from  the  adjustment  of  disputes^  which  are  properly 
referable  to  the  cofnmittees  of  reference  and  arbitration.  It 
applies  to  causes  of  non-compliance  with  contracts  about  whi<ih 
there  is  no  dispute^  necessary  to  he  referred  to  one  of  these 
committees^  as  there  was  none  in  the  present  case^'* 

The  court,  in  using  the  language,  "  This  is  somewhat  dif- 
ferent from  the  adjustment  of  disputes,  which  are  properly 
referable  to  the  committees  of  reference  and  arbitration^^ 
evidently  had  in  mind  section  7  of  the  charter,  which  pro- 
vides :  *'  Said  corporation  may  institute  and  appoint  com- 
mittees of  reference  and  arbitration^ 

In  People  v.  Order  of  Foresters,  162  111.  78,  84,  the  court 
say: 

"  Where  the  controversy  is  concerning  the  discipline  or 
policy  or  doctrine  of  the  order  or  fraternity,  the  member 
must  resort  to  the  method  of  procedure  prescribed  by  the 
association,  including  the  remedy  by  appeal,  before  invok- 
ing the  power  of  the  courts.  But  it  is  otherwise  where  a 
member  claims  money  due  from  the  society  on  its  contract, 
or  where  the  beneficiary  of  a  deceased  member  claims 
money  due  from  the  society  on  its  contract  of  insurance;  in 
such  case,  the  right  to  resort  to  the  courts  to  coerce  pay- 
ment will  not  be  abridged  by  the  rights  of  appeal  from  a 
lower  to  a  higher  tribunal  of  the  society  as  conferred  by  its 


312  Appellate  Courts  of  Illinois. 

Vol.  105.]  Board  of  Trade  of  the  City  of  Chicago  v.  Weare. 

laws  and  rules.  '  Courts  of  justice  are  freely  open  to  those 
who  seek  money  due  them  upon  a  contract'  (Niblack  on 
Ben.  Soc.,  and  Ace.  Ins.,  2d  Ea.,  Sec.  313;  2  Bacon  on  Ben. 
Soc.  and  Life  Ins.,  Sec.  450;  Zeliff  v.  Knights  of  Pythias, 
mpra:  Bauer  v.  Samson  Lodge,  102  Ind.  262.)  As  was  said 
in  Zeliflf  v.  Knights  of  Pythias,  supray  'In  determining 
whether  courts  will  take  jurisdiction,  a  distinction  must  be 
observed  between  cases  in  which  the  association  subjects  its 
members  to  discipline  for  immoral  conduct  or  for  violation 
of  the  rules  of  the  order,  and  those  instances  in  which  the 
member  appeals  to  the  court  to  secure  property  rights  or  to 
enforce  money  demands.' " 

To  construe  the  by-law,  section  9  of  article  4,  as  authoriz- 
ing the  decision  b}^  the  board  of  directors  of  disputes 
between  members  of  the  association,  involving  money 
demands  or  rights  of  property,  is  not  warranted  either  by 
the  terms  of  the  by-law  or  by  the  charter.  The  by-laws 
authorized  by  the  charter,  and  to  which  members  of  the 
association  must  be  presumed  to  have  assented  when  they 
became  members,  are  such  as  are  authorized  by  the  charter. 

Section  1  of  the  charter  authorizes  by-laws,  "not  con- 
trary to  the  laws  of  the  land." 

In  Board  of  Trade  v.  Nelson,  162  111.  431,439,  the  court  say : 

"  When  the  relator  became  a  member  of  the  board  of 
trade,  he  voluntarily  submitted  himself  to  the  operation  of 
all  laws  enacted  for  its  government,  and  agreed  to  be  bound 
by  them,  so  far  as  withm  the  corporate  authority." 

In  Green  v.  Board  of  Trade,  174  111.  585,  591,  this  lan- 
guage is  used : 

"  The  by-laws  to  which  such  member  agrees  to  submit 
are  such  as  are  authorized  by  the  nature  of  the  corporation 
and  the  laws  of  the  country,  and  hence  must  not  be  con- 
trary to  the  policy  of  the  law,  or  unreasonable." 

The  question  in  respect  to  the  power  of  the  board  of 
directors  in  the  premises  was  not  presented  for  decision  in 
any  of  the  cases  cited  by  counsel  for  appellants,  nor  has  it 
been  in  any  case.  In  the  case  of  Kyan  v.  Cudahy,  157  111. 
108,  the  question  might  have  been,  but  was  not,  presented. 
On  the  contrary,  the  court,  referring  to  Ryan,  the  complain- 
ant in  the  bill,  say : 
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"  He  voluntarily  submitted  to  a  trial  of  the  matter  re- 
ferred to  the  committee,  without  in  any  manner  calling  in 
question  the  jurisdiction  of  the  committee  of  the  person  or 
subject-matter.  Under  such  circumstances,  having  selected 
his  tribunal,  he  is  estopped  from  denying  the  jurisdiction  of 
the  committee  of  the  person  and  subject-matter." 

In  the  same  opinion  the  court,  referring  to  People  ex  rel. 
Rice  V.  Board  of  Trade,  say : 

"  Expressions  may  be  found  in  the  opinion  of  the  court 
which  may  bear  the  construction  that  a  court  would  not 
interfere,  in  any  case,  with  the  action  of  an  organization 
like  the  board  of  trade;  but  these  expressions  were  not 
necessary  to  a  decision  of  the  case,  and  can  not  be  regarded 
as  authority." 

That  a  court  of  equity  has  jurisdiction  of  the  case  stated 
•  in  the  bill,  is  unquestionable;  and  the  court  was  warranted, 
as  ancillary  to  its  jurisdiction,  in  enjoining  the  board  of 
trade  and  its  officers  from  entertaining  and  passing  on  Mc- 
Neil's complaint,  in  so  far  as  it  involved  the  determination 
of  the  dispute  between  the  McNeil  Grain  Co.,  and  the 
Weare  Commission  Co.,  in  regard  to  the  claim  of  the  latter 
company  on  account  of  the  alleged  fraudulent  stock  trans- 
actions, and  in  enjoining  McNeil  from  prosecuting  or  aid- 
ing in  any  way  in  the  prosecution  of  said  complaint,  in  so 
far  as  it  involved  the  determination  of  that  dispute.  The 
injunction  granted  is  in  accordance  with  the  prayer  of  the 
bill,  and  goes  to  the  entire  complaint.  In  this  respect  it  is 
too  broad,  and  should  be  limited  as  above  stated.  This, 
however,  is  now  of  no  practical  importance  as  to  McNeil, 
as,  by  the  order  or  decree  of  September  27, 1902,  the  injunc- 
tion was  dissolved  as  to  the  board  of  trade  and  its  officers, 
and  modified  as  to  McNeil  by  limiting  it  in  the  manner 
above  suggested. 
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Ia2038  413,         North  Chicago  Street  B.  B.  Co.  v.  Adolph  Bodert. 

1.  Practice— Couri  May,  in  Giving  Instructions,  Assume  a  Fact  as 
Proven  Which  is  Assumed  by  Parties.^Where  a  fact  is  admitted  or 
assumed  by  each  party  to  the  trial,  the  court,  in  a  given  instruction, 
may  assume  such  fact  as  proven. 

3.  Instructions— 5M6«fiftt<ton  of  Word  "  Negligence "  for  Word 
**  Fault,** — The  substitution  of  the  word  *' negligence"  for  the  word 
**  fault  "does  not  materially  change  the  sense  or  tlie  meaning  of  an 
instruction. 

8.  Saue— As  to  Draunng  Inferences. —An  instruction,  that  in  deter- 
mining what  facts  are  proven  in  the  case  the  jury  should  carefully  con- 
sider all  the  evidence  given  before  them,  with  all  the  circumstances  of 
the  transaction  in  question  as  detailed  by  the  witnesses,  and  they 
may  find  any  fact  to  be  proved  which  they  think  may  be  rightfully  and 
reasonably  inferred  from  the  evidence  given  in  the  case,  although  there 
may  be  no  direct  evidence  of  testimony  as  to  such  fact,  is  proper. 
Inferences  can  not  be  drawn  from  inferences,  nor  will  presumptions 
arise  from  presumptions;  but  inferences  may  be  drawn  from  facts 
proved,  and  presumptions  may  arise  from  facts  previously  established. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Joseph  P.  Bobarts,  Judge  presiding. 
Heard  in  this  court  at  the  Mai'ch  term,  1902.  Affirmed.  Opinion  filed 
December  22,  1902. 

John  A.  Rose  and  Lours  Boisot,  attorneys  for  appellant; 
W.  W.  GuRLEY,  of  counsel, 

Grorgk  a.  Miller  and  Frederic  R.  DeTouno,  attorneys 
for  appellee, 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee for  personal  injuries. 

Appellant,  for  one  ground  of  reversal,  insists  that  the 
evidence  does  not  sustain  the  verdict. 

In  the  statement  of  the  case  counsel  for  appellant  say : 

"  The  plaintiff  was  driving  north  on  Halsted  street,  on  the 
east  side  of  the  street.  He  turned  to  so  to  the  west;  one 
of  the  wheels  came  off  the  wagon  ana  he  was  thrown  to 
the  ground,  dislocating  his  shoulder.     The  evidence   for 
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the  plaintiff  tended  to  show  that  a  car  belonging  to  the 
defendant  came  up  from  behind,  struck  the  wagon  and 
caused  it  to  tip  over.  The  evidence  for  the  defendant,  on 
the  other  hand,  was  to  the  effect  that  the  wheel  came  off 
the  wagon  as  the  plaintiff  attempted  to  turn  out  of  the 
track  and  that  the  car  did  not  strike  the  wagon  at  all." 

Here  is  an  admitted  conflict  in  the  evidence.  Turning 
to  the  record  we  find  five  witnesses  swore  that  the  accident 
was  occasioned  by  the  car  running  into  the  wagon,  and 
four  witnesses  testify  that  the  car  did  not  strike  the  wagon; 
that  the  car  was  from  50  to  150  feet  to  the  rear  of  the 
wagon  when  the  latter  broke  down,  and  that  the  accident 
was  caused  by  the  breaking  of  an  axle  of  the  wagon  as 
appellee  turned  hurriedly  out  of  the  track.  It  is  not  neces- 
sary to  cite  cases  in  support  of  the  proposition  that,  when 
the  evidence  is  as  conflicting  as  it  appears  to  be  in  this  case, 
the  jury  is  the  sole  judge  as  to  where  the  truth  lies.  The 
jury  determined  this  question  in  favor  of  appellee.  There 
is  evidence  fairly  tending  to  sustain  the  flnding.  We  can 
not  disturb  it.  To  do  so  would  be  to  disregard  one  of  the 
essential  functions  of  a  jury  and  thus  tend  to  destroy  its 
usefulness. 

Counsel  for  appellant  say  that  instruction  number  2, 
^iven  at  the  request  of  the  plaintiff,  is  erroneous.    It  reads: 

"  2.  The  court  instructs  the  jury  that  if  you  believe  from 
the  weight  of  the  evidence  that  the  injuries  complained  of 
by  the  plaintiff  in  his  declaration  were  caused  by  the  negli- 

feuGp  or  carelessness  of  the  servants  or  employes  of  the 
efendant,  or  of  any  of  them,  in  the  course  of  their  employ- 
ment as  such  servants  or  employes,  in  manner  and  form  as 
charged  in  the  declaration,  andf  without  any  fault  on  the 
part  of  the  plaintiff  which  contributed  to  the  injury  com- 
plained of,  tnen  the  defendant  is  liable  in  this  action." 

The  objections  are :  First,  that  it  assumes  the  plaintiff 
suffered  the  injuries  complained  of  in  his  declaration. 
There  is  no  issue  made  in  this  case  as  to  whether  or  not 
the  plaintiff  was  injured  at  the  time  and  place  in  question. 
That  he  was  injured  to  some  extent  is  admitted  and 
assumed  on  both  sides.  The  law  is  that  where  a  fact  is 
admitted  or  assumed  by  each  party  to  the  trial,  the  court, 
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in  a  given  instruction,  may  assume  such  fact  as  proven. 
Second,  that  because  the  instruction  reads  without  any 
"fault" upon  the  part  of  the  plaintiff,  instead  of  without 
any  "  negligence  "  upon  his  part,  it  is  erroneous.  The  sub- 
stitution of  the  word  "negligence"  for  the  word  "fault" 
would  not  materially  change  the  sense  or  the  meaning  of 
the  instruction.  C.  &  N.  W.  Ky.  Co.  v.  Eyan,  70  111.  215. 
Counsel  for  appellant  also  complain  of  given  instruction 
No.  4,  which  reads  : 

"4.  The  jury  are  instructed  that  in  determining  what 
facts  are  proved  in  this  case  they  should  carefully  consider 
all  the  evidence  given  before  them,  with  all  t&e  circum- 
stances of  the  transaction  in  question  as  detailed  by  the 
witnesses,  and  they  may  find  any  fact  to  be  proved  which 
they  think  may  be  rightfully  and  reasonably  inferred  from 
the  evidence  given  in  the  case,  although  there  may  be  no 
direct  evidence  or  testimony  as  to  such  facts." 

They  say  that  it  gives  the  jury  too  much  latitude  in 
drawing  inferences.  The  phrase  objected  to  is  approved  in 
fiinns  V.  State,  66  Ind.  481.  Inferences  can  not  be  drawn 
from  inferences,  nor  will  presumptions  arise  from  presump- 
tions; but  inferences  may  be  drawn  from  facts  proved,  and 
presumptions  may  arise  from  ,facts  previously  established. 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 


Ernest  J.  Magerstadt,  Sheriff^  v.  The  People  of  the  State 
of  Illinois  ex  rel. 

1.  Habeas  Corpus— Order  of  Dincharge  Not  a  Final  Order, — An 
order  of  discharge  upon  a  writ  of  habeas  corpus  is  not  a  final  order,  in 
the  sense  that  an  appeal  or  writ  of  error  may  be  prosecuted  therefrom. 

2.  FnocESS—When  Sheriff  is  Protected  in  Making  Arrest. — A  min- 
isterial officer  is  protected  in  the  execution  of  process,  whether  the  same 
issued  from  a  court  of  general  or  limited  jurisdiction,  although  such 
court  have  not,  in  fact,  jurisdiction  of  the  case,  provided  it  appears  on 
the  face  of  the  process  that  the  court  has  jurisdiction  of  the  subject- 
matter,  and  the  process,  in  other  respects,  shows  no  want  of  authority. 
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Habeas  Corpus.— Appeal  from  the  Criminal  Court  of  Cook  County; 
the  Hon.  Edwa.rd  F.  Dunne,  Judge  presiding.  Heard  in  this  court  at 
the  March  term,  1902.    Reversed.    Opinion  filed  December  22,  1902. 

Statement. — Eobert  E.  Barke  filed  his  petition  in  said 
court  praying  a  writ  of  habeas  corpus,  from  which  it  appears 
that  he  was  imprisoned  and  restrained  of  his  liberty  by 
appellant,  the  sheriflf  of  Cook  county  and  ex  officio  the  jailor 
thereof,  on  two  charges  of  embezzlement  as  a  city  official 
of  Chicago,  and  is  held  by  virtue  of  having  been  surren- 
dered to  said  sheriflf  by  two  persons  who  were  his  sureties  in 
two  open  court  recognizances  for  Burke's  appearance  before 
the  Criminal  Court  of  Cook  County,  Illinois,  from  day  to 
day,  until  the  disposition  of  two  certain  indictments 
returned  into  that  court,  charging  said  Burke  with  having 
embezzled  the  funds  of  the  city  of  Chicago  received  by  him 
in  his  capacity  of  oil  inspector  of  the  city.  The  petition  sets 
out  the  different  counts  of  the  two  indictments  and  certain 
ordinances  of  the  city  of  Chicago,  on  which  it  is  alleged 
the  indictments  are  based.  The  petition  also  alleges  that 
the  city  of  Chicago  has  no  other  claim  against  petitioner 
than  that  based  on  said  ordinances;  that  the  ordinances 
are  void  because  in  conflict  with  the  general  statutes 
of  the  state  and  the  constitution,  and  that  under  said 
indictments  there  is  no  general  law  or  any  judgment,  order 
or  decree  of  any  court  to  authorize  any  conviction  upon  tbo 
indictments  against  petitioner. 

On  a  hearing  before  the  Criminal  Court  upon  the  return 
of  the  writ  of  habeas  corpus  issued  October  4, 1901,  showing 
that  the  sheriflf  held  Burke  in  custody  by  virtue  of  his 
surrender  by  his  bondsmen,  who  directed  the  sheriflf  to  arrest 
and  hold  said  Burke,  the  petitioner  was  discharged,  and 
it  was  further  ordered  that  Magerstadt,  sheriflf,  etc.,  should 
pay  all  costs  of  the  proceeding  on  the  petition  for  habeas 
corpus.  From  the  order  directing  the  sheriflf  to  pay  the 
costs  this  appeal  was  taken. 

Charles  S.  Deneen,  state's  attorney,  for  appellant;  A. 
C.  Barnes,  assistant  state's  attorney,  of  counsel. 
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A.  S.  Tbude,  O'Donnell  &  Bbady  and  Danibl  J.  MgMa- 
HON,  attorneys  for  appellees. 

Mb.  Justice  Windbs  delivered  the  opinion  of  the  court 
It  appears  from  the  record,  and  no  contention  to  the  con- 
trary is  made,  that  the  proceedings  in  the  Criminal  Court 
resulting  in  the  finding  of  the  indictments  against  the  rela- 
tor, Burke,  his  subsequent  surrender  by  his  bondsmen  to 
the  sheriff  and  his  retention  in  custody  thereafter  by 
the  sheriff  up  to  the  time  of  his  discharge,  were  in  all 
respects  regular  and  in  accordance  with  the  forms  of  law. 
No  appeal  is  taken  from  the  order  of  discharge  by  the 
Criminal  Court,  of  the  relator,  and  the  only  error  assigned 
on  this  appeal  is  that  the  court  erred  in  rendering  judg- 
ment against  the  sheriff  for  the  costs  of  the  habeas  corpus 
proceeding.  It  is  contended  for  appellant,  and  to  this 
contention  counsel  for  appellees  agree,  that  in  order  to 
determine  whether  or  not  there  was  error  in  rendering  judg- 
ment against  the  plaintiff  for  the  costs  of  the  habeas  corpus 
proceeding,  this  court  should  inquire  whether  the  court's 
discharge  of  the  relator  was  correct  or  otherwise.  It  is 
even  urged  upon  the  court  by  counsel  for  appellees,  that 
the  inquiry,  on  this  appeal,  should  be  broadened  so  as  to 
review  the  question  as  to  whether  the  fees  of  the  office  of 
oil  inspector,  which  office  it  appears  was  held  by  the  rela- 
tor, belonged  to  him.  We  can  not  yield  assent  to  this 
claim,  notwithstanding  the  consent  of  appellees'  counsel 
and  their  request  that  we  do  so.  It  is  well  settled  in  this 
state  that  an  order  of  discharge  upon  writ  of  habeas  corpus 
is  not  a  final  order,  in  the  sense  that  an  appeal  or  writ  of 
error  may  be  prosecuted  therefrom.  Hammond  v.  People, 
32  III.  446-57,  and  casesi  cited;  Ex  parte  Thompson,  93  111. 
89;  Hurd  on  Habeas  Corpus,  573;  Wallace  v.  Cleary,  6  111. 
App.  384;  People  v.  Skinner,  19  111.  App.  332. 

It  being  clear  that  it  is  not  within  our  province  to  con- 
sider the  question  as  to  whether  relator  was,  or  not,  right- 
fully discharged,  we  should  not,  under  the  guise  of  a  review 
of  the  court's  order  adjudging  the  costs  against  the  sheriff, 
make  such  review,  unless  to  do  so  is  necessary  to  a  decision 
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of  the  case  before  us.  We  should  not,  by  indirection,  sit  in 
review  of  the  action  of  the  Criminal  Court  when  we  can  not 
do  it  directly.  We  will  not  be  made  the  instrument,  by 
mere  agreement  and  request  of  counsel,  through  which  a 
decision  may  be  rendered  that  we  could  not  legally  give 
upon  the  record  before  us. 

If,  however,  it  be  conceded  that,  in  passing  upon  the 
judgment  for  costs  against  the  sheriflf,  we  might  properly 
determine  whether  or  not  the  fees  of  the  office  of  oil 
inspector  belonged  to  relator,  or  whether  he  was  rightfully 
discharged,  it  would  not  follow,  if  we  found  that  these  fees 
did  belong  to  relator,  and  that  the  discharge  was  rightful, 
that  the  sheriff  should  be  required  to  pay  the  costs  of  the 
habeas  corpus  proceeding.  It  is  therefore  not  necessary, 
in  passing  upon  the  error  assigned,  to  determine  either  of 
these  questions.  Furthermore,  we  are  at  a  loss  to  conceive 
why  the  sheriff  has  any  interest,  beyond  that  of  citizens 
generally,  whether  Burke  was,  or  not,  rightfully  dis- 
charged. His  general  interest,  in  common  with  other  citi- 
zens, would  give  him  no  right  of  appeal  nor  to  assign  error 
on  the  court's  ruling  in  that  regard.  And  it  is  fundamental 
that  a  party  appealing  can  not  be  heard  to  complain  of  any 
matter  in  which  he  has  no  interest.  The  sheriff's  only  pos- 
sible interest  on  this  appeal  is  as  to  the  correctness  of  the 
judgment  for  costs  against  him. 

As  has  been  stated,  the  indictments  against  Burke  were 
duly,  regularly,  and  according  to  the  forms  of  law,  found; 
he  appeared  before  the  Criminal  Court  and  entered  into  a 
recognizance  with  his  two  sureties  for  appearance  from 
day  to  day  at  the  Criminal  Court  of  Cook  County,  until 
the  disposition  of  said  indictments  was  made;  that  there- 
after Burke's  sureties,  as  they  had  a  right  to  do  under  the 
statute  (Hurd's,  Ch.  38,  Div.  3,  Sec.  11),  surrendered  his 
body  into  the  keeping  of  the  sheriff,  whose  duty  it  was, 
under  the  statute  (Hurd's,  Ch.  38,  Div.  3,  Sec.  15),  to  hold 
him  to  answer  said  indictments.  For  such  duty  and  serv- 
ice the  statute  (Hurd's,  Ch.  53,  Pars.  19  and  53)  allows  the 
sheriff  his  costs,  to  be  paid  to  him  in  advance.    (Id.,  Par.  58.) 

It  needs  no  citation  of  authorities,  in  view  of  these  facts, 
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to  sustain  the  position  that  the  sheriff,  a  public  officer, 
should  not  have  assessed  against  him  costs  for  doing  a  duty 
enjoined  upon  hira  by  the  law,  and  for  which,  under  the  law, 
he  is  entitled  to  have  paid  him,  fees  for  his  services. 

Moreover,  the  proceedings  against  the  relator  being  in 
all  respects  regular,  in  due  form  of  law  and  by  a  court 
having  jurisdiction  of  the  subject-matter  and  of  the  person 
of  the  relator,  by  virtue  of  its  process  and  his  appearance 
before  it  and  entering  into  a  recognizance,  the  sheriflf  was 
fully  protected  in  taking  relator  into  custody.  Cooley  on 
Torts,  Sec.  538,  and  cases  cited;  Lattin  v.  Smith,  Breese, 
361;  Brother  V.  Cannon,  1  Scam.  200;  Hill  v.  Figley,  25 
III.  163;  Chegary  v.  Jenkins,  5  N.  Y.  376-80. 

More  than  sixty-five  years  ago,  in  the  Brother  case, 
supra^  the  Supreme  Court  in  speaking  upon  this  point,  said : 

"  If  the  magistrate  had  jurisdiction  of  the  subject-mat- 
ter, the  officer  was  not  bound  to  inquire  further  into  the 
accuracy  of  his  proceedings,  but  should  have  proceeded  to 
obey  the  mandate  of  the  warrant." 

To  the  same  eflfect  the  law  is  stated  by  Judge  Cooley  in 
the  citation  above  and  cases  cited,  including  the  New  York 
case  noted,  in  which  it  is  said  : 

"  A  ministerial  officer  is   protected  in  the  execution  of 

f)rocess,  whether  the  same  issue  from  a  court  of  general  or 
imited  jurisdiction,  although  such  court  have  not,  in  fact, 
jurisdiction  of  the  case,  provided  it  appears  on  the  face  of 
the  process  that  the  court  has  jurisdiction  of  the  subject- 
matter,  and  the  process,  in  other  respects,  shows  no  want 
of  authority." 

That  the  Criminal  Court  of  Cook  County  had  jurisdiction 
of  the  subject-matter  of  the  crime  with  which  the  indict- 
ments charged  Burke,  can  not  be  questioned.  As  we  have 
seen,  all  the  proceedings  were  regular,  in  due  form  of  law, 
and  the  sheriflf,  pursuant  to  the  surrender  of  Burke  by  his 
sureties,  only  did  his  legal  duty,  for  the  doing  of  which  he 
was  entitled  to  receive  his  costs,  instead  of  having  a  judg- 
ment rendered  against  him  for  costs. 

The  judgment  of  the  Criminal  Court  for  costs  against 
the  appellant  is  reversed. 
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Esther  L.  Kohn  v.  Ezra  J.  Warner  et  al. 

1.  MoRTOAOES— Prion7y  of  Liem. — A  firm  of  brokers  negotiated  a 
loan  of  $12,000  for  the  owner  of  certain  real  estate.  They  prepared  two 
notes,  one  for  $9,000  and  one  for  |d,000,  also  interest  notes,  and  trust 
deeds  securing  the  notes.  The  notes  and  deeds  were  dated  April  2:^, 
1895,  and  left  with  the  brokers  for  sale.  The  $9,000  incumbrance  tliey 
placed  of  record  April  80,  1895,  and  the  $3,000  one  May  9,  1895.  They 
charged  full  commissions  for  negotiating  the  loan,  on  April  22,  1895, 
and  when  the  first  payment  of  interest  was  due  on  the  $9,000  mortgage, 
they  charged  such  interest  from  the  date  of  the  note.  On  May  2.  1895, 
defendant  becai^e  the  owner  of  the  $3,000  mortgage,  and  the  $9,000 
mortgage  was  sold  by  the  brokers  in  January,  1896.  Heldj  that  the 
$9,000  note  secured  by  trust  deed  was  purchased  by  the  brokers,  and 
they  were  the  purchasers  from  the  time  it  was  delivered  to  them  until 
they  sold  it  in  January,  1896.  It  was  recorded  before  the  other  mort- 
gage, and  was  made  superior  to  the  $3,000  mortgage  in  the  title  guar- 
anty certificate,  and  is  therefore  superior  to  such  mortgage.- 

Bill  to  Foreclose  a  Trnst  Deed,— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Charles  G.  Neelt,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  Decem- 
ber 22,  1902.    . 

In  April,  1895,  John  J.  Leary  owned  certain  real  estate, 
subject  to  a  deed  of  trust  held  by  Knott  &  Lewis  for 
$10,000,  then  maturing.  For  the  purpose  of  paying  off 
the  $10,000  mortgage  and  other  charges  upon  the  prop- 
erty. Leary  called  upon  the  firm  of  Loeb  &  Co.,  real  estate 
agents  and  mortgage  brokers,  and  by  written  application 
requested  these  brokers  to  negotiate  for  him  a  loan  of 
$12,000  upon  his  property.  By  this  application  Leary 
agreed  to  pay  Loeb  &  Co.  a  brokers'  commission  of  five 
per  cent  for  negotiating  the  loan,  and  further  authorized 
his  brokers  to  receive  the  proceeds  and  disburse  the  same 
in  payment  of  expenses  and  prior  liens,  including  taxes  and 
insurance.  Loeb  &  Co.  thereupon  prepared  a  note  for 
$9,000,  due  in  five  years,  interest  notes  and  trust  deed  secur- 
ing the  same,  and  also  a  note  for  $3,000,  due  in  three  years, 
interest  notes  and  trust  deed.  The  notes  were  all  dated 
April  22,  1895,  payable  to  the  makers,  and  Leary  and  wife 
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atone  and  the  same  time  signed  and  indorsed  all  the  notes. 
At  the  same  time  Leary  and  wife  executed  the  two  trust 
deeds,  both  of  which  bore  even  date  with  the  notes,  were 
similar  in  form  and  covenants  and  conveyed  to  the  same 
trustee  the  same  "  mortgaged  premises."  These  notes  and 
trust  deeds  were  left  with  Loeb  &  Co.  for  sale.  The  $3,000 
note  and  trust  deed  were  sold  to  appellant  and  the  $9,000 
note  and  trust  deed  were  sold  to  one  C.  F.  Gray,  from  whom 
Warner  purchased  the  same.  Loeb  &  Co.  paid  off  the 
Knott  &  Lewis  trust  deed,  the  taxes  and  other  liens  upon 
the  premises,  insurance  premiums  and  expenses  of  loan. 
The  Warner  mortgage  not  being  paid  at  maturity,  he  .began 
a  foreclosure  proceeding,  claiming  that  his  trust  deed  was 
a  first  lien  upon  the  premises.  Ue  made  appellant  a  de- 
fendant. She  answered  and  filed  her  cross-bill  in  the  cause 
for  the  foreclosure  of  the  Kohn  mortgage.  In  her  cross- 
bill, appellant  alleged  that  the  Kohn  and  Warner  mort- 
gages were  executed  simultaneously,  and  as  parts  of  one 
and  the  same  transaction;  that  appellant,  on  May  2,  1895, 
became  the  owner  of  the  Kohn  mortgage,  and  on  that  day 
paid  to  Leary  and  wife  the  entire  principal  and  interest 
thereby  evidenced;  that  at  that  time  and  at  the  time  of  the 
recording  of  the  Kohn  trust  deed  on  May  9,  1895,  nothing 
had  been  paid  to  Leary  and  wife  on  account  of  the  Warner 
mortgage,  and  that  at  that  time  and  for  a  long  time  there- 
after the  Warner  mortgage  was  the  property  of  and  in  the 
possession  of  said  Leary  and  wife;  that  the  Warner  mortgage 
is  subsequent  as  a  lien  to  the  Kohn  mortgage,  and  subject 
thereto.  , 

Issues  having  been  joined  on  bill  and  cross-bill,  the  cause 
was  referred  to  a  master  in  chancery  for  hearing.  The 
master  by  his  report  found  that  the  Warner  mortgage 
being  first  of  record,  was  a  first  lien  upon  the  premises. 
This  report,  upon  argument,  was  confirmed  by  the  chan- 
cellor. From  the  decree  entered  thereon  appellant  per- 
fected this  appeal. 

Jacob  W.  Loeb  and  Sigmund  E.  Loeb,  attorneys  for 
appellant. 
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JayD.  Millbr,  attorney  for  appellees;  Eosenthal,  Kckz 
&  H1R8CHL,  of  coansel. 

Mr.  Pjbbsidiko  Justice  Ball  delivered  the  opinion  of  the 
court. 

It  is  admitted  that  Loeb  &  Co.  took  these  two  principal 
notes  and  the  trust  deeds,  respectively,  securing  the  same 
from  Leary  to  sell  for  the  purpose  of  paying  off  the  Knott 
&. Lewis  incumbrance,  the  taxes  and  other  liens  upon  the 
property,  their  expenses  and  commissions,  and  to  render 
the  overplus,  if  any,  to  Leary.  ' 

It  is  claimed  that  appellant,  who  is  the  daughter  of  Will- 
iam Loeb,  the  trustee  in  said  two  trust  deeds,  he  being 
a  member  of  the  firm  of  Loeb  &  Co.,  purchased  and  paid 
for  the  $3,000  note  and  trust  deed  about  May  2,  1895,  and 
that  Gray  purchased  and  paid  for  the  |9,000  note  and  trust 
deed  January  10,  1896. 

Loeb  &  Co.,  while  these  notes  were  in  their  possession, 
recorded  the  trust  deeds.  The  $9,000  incumbrance,  known 
as  the  "  Warner  mortgage,"  they  placed  of  record  April 
30,  1895;  and  the  $3,000  incumbrance,  known  as  the  "  Kohn 
mortgage,"  they  placed  of  record  May  9,  1895.  Each  of 
these  trilst  deeds,  which  were  identical  in  all  covenants  and 
agreements,  bore  the  same  date,  April  22,  1895,  and  were 
signed  and  acknowledged  by  Leary  and  wife  at  one  and 
the  same  time.  The  principal  note  in  the  Kohn  mortgage 
matured  three  years  after  date,  and  that  in  the  Warner 
mortgage  ran  for  the  term  of  five  years  from  date. 

Loeb  &  Co.,  on  April  30,  1895,  procured  a  title  guarantee 
policy  upon  the  Warner  mortgage,  showing  no  incum- 
brances except  the  "rights  or  claims  of  parties  in  posses- 
sion, not  shown  of  record."  On  the  9th  of  May,  1895,  Loeb 
&  Co.  procured  another  title  guarantee  policy  upon  both  of 
these  mortgages,  subject  only  as  last  above,  and  adding,  "  No 
guaranty  is  hereby  made  as  to  priority  of  lien  of  the  trust 
deeds  described  in  Schedule  '  A '  of  this  policy."  The  trust 
deeds  referred  to  are  the  two  trust  deeds  which  are  here 
involved. 

Loeb  &  Co.,  on  May  9, 1 895,  procured  a  third  title  guarantee 
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policy  upon  the  Kohn  mortgage,  subject  to  the  rights  of 
parties  in  possession,  and  also  subject  to  the  $9,000  Warner 
mortgage,  which  was  recorded  April  30,  1895. 

When  Loeb  &  Co.  took  these  two  trust  deeds  from  Leary 
and  wife,  they  opened  and  kept  the  following  account  upon 
their  books : 

"Chicago,  April  22,  1895. 
John  J.  &  Bridget  Ann  Leary. 

In  account  with  A.  Loeb  &  Brother, 

Credit. 
By  cash  on  account  of  loans^  $9,000 

&  $3,000 $1 2,000  00 

To  cash  on  account  of 

commission $600  00 

To  cash  on  account  of 
continuation  of  ab- 
stract    10  00 

To  cash  on  account  of 

recording  fees 1  30 

To  cash  on  account  of 
examination  of  title, 
title  guarantee  pol- 
icy    55  00 

To  cash  on  account  of 

insurance  

To  cash  on  account  of 
Kec.  2nd  trust  deed.  1  30 

May  28th    To  cash  on  account  of 

to  check  currency . .         325  00 
June    4        To  cash  on  account  of 

Loeb  &  Adler  fee.. . .  20  00 

7        To  cash  on  account  of 

check  currency 50  00 

11        To  cash  on  account  of 
Knott  &  Lewis  Enc. 

&  release 10,075  00 

11        To  cash  on  account  of 

recording  release 65 

May  18        To  cash  on  account  of 

to  check  taxes 660  98 

May  18        To  cash  on  account  of 

to  check 50  00 

June  12        To  cash  on  account  of 

to  check 150  77 

-$12,000  00 
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Know  all  men  by  these  presents,  that  we,  John  Leary  and 
Bridget  Ann  Leary,  in  consideration  of  the  sum  of  one 
hundred  and  fifty  77-100  dollars  to  us  in  hand  paid  by  A. 
Loeb  &  Brother,  being  the  balance  coming  to  us  on  the 

above  loan  after  deducting  from  such all  commissions, 

expenses  and  disbursements,  according  to  agreements,  as 
above  correctly  specified,  do  hereby  acknowledge  full  satis- 
faction and  payment  of  any  and  all  claim  whicn may 

have  against  said  A.  Loeb  &  Brother  on  account  of  said 
and  hereby  acknowledge  the  correctness  of  the  set- 
tlement above  made  and  of  the  notes  and  trust  deeds  here- 
tofore executed  by 

Witness  our  hand  and  seal  this  twelfth  day  of  June,  1895. 

John  J.  Leary,  [Seal] 

Bkidget  a.  Leary,  [Seal] 

By  J.  J.  Leary,  her  agent." 

It  will  be  seen  from  an  inspection  of  this  account  that 
Loeb  &  Co.,  on  April  22, 1895,  credited  Leary  and  wife  with 
the  proceeds  of  both  of  these  principal  notes,  and  on  the 
same  day  charged  them  with  full  commissions  ($600)  for 
negotiating  the  loans.  They  follow  these  items  by  a  charge 
of  $55  for  the  title  guarantee  certificate  upon  the  Warner 
mortgage,  in  which  that  mortgage  is  subject  to  noth- 
ing except  the  rights  of  parties  in  possession.  May  5, 
1895,  Loeb  &  Co.  charge  Leary  and  wife,  for  taxes  paid, 
the  sum  of  $660.98.  June  11, 1895,  they  paid  oflf  the  Knott 
&  Lewis  prior  incumbrance  at  a  cost  of  $10,075.  June  12, 
1895,  they  paid  Leary  and  wife  $150.77,  thus  expending  and 
accounting  for  the  entire  $12,000,  and  then  took  their 
receipt'in  full  to  close  the  account. 

From  a  careful  examination  of  the  whole  record,  we  are 
satisfied  that  Loeb  &  Co.  became  the  purchasers  of  the 
Warner  mortgage,  and  that  in  law  and  in  equity  they  were 
such  purchasers  from  the  time  it  w.as  delivered  to  them  by 
Leary  and  wife  until  the  time  they  sold  it  to  Gray.  On 
the  date  that  they  received  the  Warner  mortgage  they  credit 
Leary  and  wife  with  its  face  value.  They  then  charge 
them  with  full  commissions  for  its  sale.  They  record  the 
Warner  trust  deed  April  30,  1895,  ten  days  before  they 
record  the  Kohn  trust  deed.  They  procure  a  title  guaran- 
tee certificate  upon  the  Warner  mortgage,  in   which  that 
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mortgage  is  subject  to  nothing  except  the  rights  of  parties 
in  possession.  They  take  out  a  title  guarantee  certificate 
upon  the  Kohn  mortgage,  making  it  subject  to  the  Warner 
mortgage.  When  the  first  payment  of  interest  is  due  on 
the  Warner  mortgage,  they  charge  Leary  and  wife  with 
such  interest  from  the  date  of  the  note  and  trust  deed. 
They  pay  the  Knott  &  Lewis  incumbrance  on  June  11, 1895, 
and  on  the  next  day  pay  out  the  remainder  of  the  $12,000 
— thus  closing  out  this  entire  account  six  months  before  the 
Warner  mortgage  was  sold  to  Gray. 

It  follows  that  the  Kohn  mortgage  is  subject  and  not 
superior  to  the  Warner  mortgage.  In  this  view  of  the  case 
it  is  unnecessary  for  us  to  consider  any  other  of  the  conten- 
tions raised  by  appellant.  Considering  the  entire  record, 
we  can  not  say  that  the  findings  of  the  decree  are  mani- 
festly against  the  evidence. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


Jesse  G.  Wheaton  t.  Fred  A.  Bartlett. 

1.  Contracts— i2ufe«  of  Constmction,— The  object  to  be  aimed  at  in 
constniing  a  contract  is  to  discover  and  give  effect  to  the  intention  of 
the  parties.  Where  a  clause  is  capable  of  two  constructions,  one 
which  will  give  it  some  operation,  and  the  other  which  will  render  it 
meaningless,  the  contract  should  be  so  construed  as  to  render  the  clause 
effectual.  Each  part  of  the  instrument  should  be  viewed  in  the  light  of 
the  other  parts  thereof,  in  order  to  arrive  at  the  intention  of  the  parties. 

2.  SjlUK— Prior  Parol  Agreements  Can  Not  Vary  the  Terms  of  a  Writ  - 
ten  Contract.— A  written  contract  can  not  be  contradicted  or  varied  by 
evidence  of  an  oral  agreement  entered  into  between  the  parties  before 
or  at  the  time  of  making  such  contract. 

8.  Partnership— A'o<  a  Legal  Entity,— K  partnership  is  not  a  legal 
entity. 

Assampslt.- Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1901.  Reversed  and  remanded.  Opin- 
ion filed  December  30,  1902. 

This  is  a  suit  in  assumpsit,  brought  by  appellee  against 
Jesse  C.  Wheaton,  appellant,  also  1.  B.  Jones  and  Harry 
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Griffith,  as  copartners  as    Griffith    &  Company,  upon  a 
promissory  note  reading  as  follows  : 

"$900.00.  Chicago,  Nov.  1, 1899. 

Within  one  year  after  date,  we  promise  to  pay  to  the 
order  of  Fred  A.  Bartlett,  nine  hundred  and  OO-lOO'^doUars, 
at  Metropolitan  National  Bank  of  Chicago,  payable  as  fol- 
lows: Twenty-live  dollars  ($25.00)  on  the  15th  of  each 
month  following  this  date;  balance  payable  November  1, 
1900. 

The  personal  liability  of  J.  C.  Wheaton,  I.  B.  Jones  and 
Harry  Griffith  is  hereby  limited  to  three  hundred  dollars, 
with  six  per  cent  interest  from  date. 

Value  received;  interest  at  the  rate  of per  cent  per 

annum. 

Griffith  &  Co., 

35  River  St." 

The  declaration  consists  of  a  special  count  upon  the  note 
and  the  common  counts.  The  special  count  complains  of 
Isaac  B.  Jones,  Harry  R.  Griffith  and  Jesse  C.  Wheaton, 
copartners  as  Griffith  &  Company,  and  alleges  that  the 
above-named  defendants,  under  the  name  and  style  of  Grif- 
fith ife  Company,  executed  and  delivered  to  plaintiff  (appel- 
lee) said  note;  also  alleges  that  $175  have  been  paid  on 
account  of  said  note  by  the  firm  of  Griffith  &  Company, 
and  $125  by  Jesse  C.  Wheaton;  and  that  defendants,  under 
the  style  of  Griffith  &  Company,  promised  and  agreed  to 
pay  the  said  sum  of  $900. 

An  order  of  default  of  Jones  on  personal  service  was 
entered.  Jesse  C.  Wheaton  filed  plea  of  general  issue  to 
the  special  and  common  counts.  Special  pleas  to  the  special 
and  common  counts  denying  execution  of  the  note  and  spe- 
cial pleas  to  all  the  counts  denying  joint  liability  were  filed. 

The  abstract  of  record  does  not  clearly  set  forth  the  state 
of  the  pleadings  as  to  Jesse  C,  Wheaton,  but  the  cause  was 
submitted  to  the  court  for  trial  without  a  jury  by  the 
defendant  Wheaton  upon  the  issues  as  made;  and  as  no  evi- 
dence offered  by  the  defendant  was  excluded  because  of  the 
state  of  the  pleadings,  it  will  be  unnecessary  to  inquire 
further. 

The  court  found  the  issues  for  the  plaintiff  and  against 
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the  defendant,  Jesse  C.  Wheaton,  and  assessed  plaintiflTs 
damages  at  the  sum  of  $668.55. 

It  is  conceded  by  both  parties  to  this  suit,  that  Wheaton, 
Jones,  Griffith  and  Bartlett  were  members  of  the  firm  of 
Griffith  &  Company,  and  that  his  partners  bought  the  inter- 
est therein  of  Bartlett  and  gave  him  therefor  the  note  in 
question,  and  continued  the  business  in  the  same  name. 
Counsel  for  defendant  offered  to  prove  that  "  defendant,  in 
the  presence  of  plaintiff,  refused  to  purchase  plaintiff's 
interest  in  said  firm  and  to  consent  to  the  giving  of  said 
note  therefor,  unless  the  following  clause — '  The  personal 
liability  of  J.  C.  Wheaton,  I.  B.  Jones  and  Harry  Griffith 
is  hereby  limited  to  $300' — was  inserted  therein,  and 
that  thereupon,  in  plaintiff's  presence  and  with  his  consent, 
said  clause  was  inserted  in  said  note,  signed  by  said  Griffith 
and  delivered  to  plaintiff." 

The  court  refused  said  offer  to  hear  evidence  thereunder, 
holding  that  such  evidence  could  not  be  considered  in  con- 
struing said  note;  and  to  this  ruling  of  the  court,  Wheaton, 
by  counsel,  duly  excepted. 

Heokman,  Elsdon  &  Shaw,  attorneys  for  appellant. 

E.  C.  Mapledoram,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

The  construction  of  the  note  introduced  in  evidence  is 
the  sole  question  involved  in  this  case.  Appellant  contends 
that  the  clause  purporting  to  limit  his  liability  will  be 
given  effect  when  the  language  alone  of  the  note  is  prop- 
erly construed,  and  that  if  there  be  doubt  as  to  its  meaning, 
parol  evidence  is  admissible  to  show  the  intention  of  the 
parties  in  inserting  such  clause. 

The  object  which  is  to  be  aimed  at  in  construing  the 
contract  of  the  parties  is  to  discover  and  give  effect  to 
their  intention.  Where  a  clause  in  a  contract  is  capable  of 
two  constructions,  one  which  will  give  it  some  opera- 
tion and  the  other  which  will  render  it  meaningless,  tho 
contract  should  be  so  construed  as  to  render  the  clause  effect- 
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ual.  Each  part  of  the  instrument  should  be  viewed  in  the 
light  of  the  other  parts  thereof,  in  order  to  arrive  at  the 
intention  of  the  parties.  These  are  elementary  proposi- 
tions requiring  the  citation  of  no  authorities  and  which 
must  be  applied  to  the  interpretation  of  the  language  of 
this  note.  The  meaning  of  the  agreement  as  to  liability 
in  this  clause  of  the  note  is  to  be  found  in  its  words  read 
in  the  light  of  surrounding  circumstances  as  disclosed  by 
the  evidence.  Street  v.  Wharfing  and  Storage  Company, 
157  111.  605;  Ferry  v.  Miltimore,  64  111.  App.  557. 

The  abstract  does  not  show  of  what  kind  of  partner- 
ship the  new  firm  was,  whether  trade,  professional  or 
other  kind;  and  even  though  the  signing  of  this  note  did 
not  come  within  the  scope  of  the  partnership,  still  as 
between  the  members  of  the  new  firm  and  Bartlett,  the  lia- 
bility to  Bartlett  could  have  been  made  joint,  and  a  part- 
nership liability.  It  is  a  legal  presumption  that  Griffith, 
Jones  and  Wheaton,  through  the  said  purchase  from  Bart- 
lett, each  acquired  an  undivided  third  interest  therein, 
whether  purchased  by  them  as  partners,  or  as  individuals. 
However,  under  the  rules  of  construction  of  contracts,  no 
meaning  must  be  imported  into  the  note  which  the  law 
does  not  place  there,  and  it  is  therefore  impossible  to  say 
from  the  note  itself  whether  the  undertaking,  even  if 
joint,  is  that  of  the  members  of  a  partnership  as  such,  or 
of  the  members  as  individuals.  A  partnership  is  not  a 
legal  entity.    Meadowcroft  v.  People,  162  111.  56. 

It  is  true  the  note  is  signed  Griffith  &  Company,  but  are 
Griffith  &  Company  a  partnership  of  such  kind  that  this 
note  can  become  a  partnership  liability  as  distinguished 
from  the  joint  liability  of  three  men  not  in  partnership  3 
Bearing  in  mind  that  each  of  the  three  acquired  an  undi- 
vided one-third  interest  of  the  retiring  partner,  such  inter- 
est passed  through  each  purchaser  before  it  became,  if  ever, 
a  portion  of  the  assets  of  the  new  firm.  What  Bartlett 
•sold  was  his  interest  in  the  net  balance  of  the  assets  of  the 
firm  remaining  due  him  after  all  partnership  debts  were 
paid  and  the  equities  between  him  and  his  copartners  were 
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adjusted.  Sindelar  v.  Walker,  137  111.  43;  Trowbridge  v. 
Cross,  117  111.  109. 

The  abstract  shows  that  Wheaton,  Griffith  and  Jones 
bought  out  their  partner  and  thereafter  formed  the  new 
firm.  The  abstract  shows  that  the  sale  and  purchase  did 
not  follow,  but  preceded  the  creation  of  the  new  firm.  It 
therefore  follows  that  Wheaton,  Griffith  and  Jones  did  not 
as  the  new  firm,  but  did  as  individuals,  purchase  the  inter- 
est for  which  the  note  in  question  was  given.  Moreover, 
there  is  some  conflict  among  the  authorities  as  to  whether 
parol  evidence  is  admissible,  and  if  so,  how  far,  to  recon- 
cile and  make  effectual  the  various  terms  and  clauses  of  the 
note. 

It  is  a  principle  of  evidence  that  a  written  contract  can 
not  be  contradicted  or  varied  by  evidence  of  an  oral  agree- 
ment entered  into  between  the  parties  before  or  at  the 
time  of  making  such  contract;  consequently,  parol  evi- 
dence of  an  oral  agreement  alleged  to  have  been  made  at 
the  time  of  making  the  note  in  question  can  not  be  per- 
mitted to  vary,  add  to  or  subtract  from  the  absolute  term 
of  the  written  instrument.    Walker  v.  Crawford,  66  111.  444. 

From  this  record  we  do  not  know  of  what  the  assets  or 
property  of  the  old  firm  of  Griffith  &  Company  consisted, 
and  it  was  doubtless  intended  that  Wheaton,  Griffith  and 
Jones  should  proceed  with  the  business,  whatever  it  may 
have  been,  and  that  the  new  firm  from  its  business  would 
pay  this  note  according  to  its  terms;  and  judging  from  the 
indorsements  which  appear  on  the  note,  the  firm  did  pay 
at  the  rate  stipulated  for  six  months,  and  then  six  pay- 
ments of  |25  each  were  made  by  appellant,  but  whether 
these  payments  were  made  by  him  with  partnership  assets 
or  not,  the  record  does  not  show.  It  is  evident  from  a 
careful  reading  of  this  note  and  from  the  facts  of  the  case, 
that  the  payee  accepted  it  as  though  it  read,  "  We,  each, 
however,  limiting  his  personal  liability  to  $300,  promise 
to  pay,  etc.,  $900;  but  to  make  up  this  sum,  each  one  of 
us  does  not  hereby  make  himself  personally  liable  to  pay 
more    than   $300.''    This  reading  of  the   note  does  not 
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seem  to  do  violence  to  its  meaning  and  true  intent.  The 
payee  and  retiring  partner  accepted,  for  reasons  of  his 
own,  this  note  with  such  limitation. 

It  is  not  an  unnatural  construction  to  be  given  to  the 
note.  It  would  be  absurd,  in  an  attempt  to  give  effect  to 
this  clause  limiting  liability,  to  say  that  it  was  merely  a 
memorandum  of  adjustment  by  and  between  Wheaton, 
Jones  and  Griffith.  Such  an  agreement  certainly  would 
not  bind  creditors  of  the  firm  and  would  not  make  more 
certain  the  respective  interests  of  Wheaton,  Jones  and 
Griffith. 

We  hold  that  the  trial  court  was  right  in  refusing  to  re- 
ceive parol  evidence  that  would  modify  the  note;  but  as 
we  understand  the  offer  of  counsel,  the  evidence  offered 
might  have  been  received  without  committing  reversible 
error,  for  it  would  not  have  contradicted  or  modified  the 
note;  but  we  think  that  in  view  of  the  state  of  the  record 
and  the  relation  of  the  parties  admitted  by  counsel,  and 
the  context  of  the  note,  that  the  court  erred  in  entering 
judgment. 

As  the  case  must  be  retried,  the  issues  should  first  be 
formed  and  regard  be  had  to  the  condition  of  the  record 
as  to  the  pleadings. 

The  judgment  is  reversed  and  the  cause  remanded. 


(106      8311 
a206s  404' 


Knights    Templars  and  Masons  Life  Indemnity  Go.  v. 
Henrietta  H.  Tail* 

1.  Forfeitures— iVb^  Favored  by  the  Lai^.— Forfeitures  are  not 
favored  by  the  law;  it  has  been  said  that  they  are  so  odious  that  courts 
will  resort  to  all  reasonable  methods  of  interpretation  and  proceeding 
for  the  purpose  of  avoiding  them. 

2.  Insurance— PFTiere  Company  has  Funds  in  iU  Hands  Belonging 
to  the  Insured  Applicable  to  Payment  of  Assessments, — The  constitution 
of  a  mutual  insurance  company  provided  that  at  the  end  of  each  ten 
yearn  continuous  membership  the  member  should  receive  a  bond,  bear- 
ing three  per  cent  annual  interest,  for  such  a  proportion  of  the  surplus 
on  the  first  day  of  the  month  nearest  preceding,  as  aU  the  money 
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paid  during;  the  ten  years  by  him  on  his  existing  policy  should  bear  to 
the  entire  amount  of  money  received  by  the  company  during  the  same 
period,  and  that  any  such  bond  could  be  used  at  par,  and  accrued  inter- 
est at  any  time,  without  notice,  in  payments  of  assessments*  and  that 
no  bonds  should  run  longer  than  the  life  of  the  member,  but.  if  unused, 
should  be  payable  with  his  policy  at  death,  while  in  the  bond  so  issued  it 
was  provided  that  in  order  to  use  the  bond  in  payment  of  assessments 
or  dues  on  said  policy  the  bond  must  first  be  surrendered  to  and  in  the 
possesision  of  said  company  for  cancellation  before  the  same  or  any  part 
thereof  could  be  so  applied  in  payment  of  said  assessments  or  dues. 
Held,  that  the  constitution  may  be  construed  to  provide  that  the  bond 
can  be  used  in  payment  of  assessments,  either  by  the  company  or  by  the 
insured,  as  it  is  inequitable  and  against  the  policy  of  the  law  to  permit 
an  insurance  company  to  forfeit  a  life  policy  for  non-payment  of  a 
premium,  when  such  company  has  in  its  possession  the  money  of  the 
insured  to  an  amount  covering  the  premium,  and  which  it  has  the 
power  to  apply  to  its  payment 

Assnmpsit,  on  a  policy  of  life  insurance.  Appeal  from  the  Superior 
Court  of  Ckx>k  County;  the  Hon.  Marcus  Kavanaqh,  Judge  presid- 
ing. Heard  in  this  court  at  the  October  term,  1901.  Affirmed. 
Mr.  Justice  Waterman,  dissenting.    Opinion  filed  December  80,  1902. 

November  2,  1888,  Charles  A.  Vail  received  from  appel- 
lant a  life  insurance  policy  in  part  as  follows : 

Exhibit  A. 

$5,000  POLICY  OF  MEMBEK8HIP.  No.  6261. 

In  consideration  of  twelve  dollars  and  the  aweements  and 
stipulations  herein  expressed,  Charles  A.  Vail,  bookkeeper, 
of  Kavenswood,  Illinois,  is  admitted  to  membership  in  the 
Knights  Templars  and  Masons  Life  Indemnity  Company 
for  the  term  of  life^  from  the  second  day  of  November, 
1888,  at  12  o'clock  noon.  And  in  further  consideration 
that  the  said  Charles  A.  Vail  shall  pay  all  dues  and  assess- 
ments made  upon  him  as  such  member,  in  pursuance  of  the 
constitution  and  by-laws  of  said  company,  at  the  times  and 
in  the  manner  required  of  him,  the  said  company  will  pay 
the  sum  of  five  thousand  dollars.  At  the  end  of  each  ten 
(10)  years  continuous  membership  the  said  Charles  A.  Vail 
shall  receive  a  bond  bearing  three  (3)  per  cent  annual  inter- 
est, payable  with  the  bond,  for  his  entire  proportion  of  the 
surplus,  as  per  article  seven  (7),  section  two  (2),  which 
bond  is  available  at  any  time,  without  notice,  in  payment 
of  assessments,  as  set  "forth  in  article  seven  (7),  section 
three  (3),  of  the  constitution  on  the  back  of  this  policy. 
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This  policy  is  issued  and  the  said  Charles  A.  Vail  is 
admitted  to  membership  in  this  company,  and  this  policy 
is  accepted  by  said  member,  upon  the  following  agreements 
and  stipulations,  which  are  made  a  part  of  this  contract : 

1st.  The  application  on  which  this  policy  is  issued  is 
made  a  part  of  this  policy,  by  reference  tnereto. 

2d.  Any  failure  to  pay  assessments,  as  provided  in  con- 
ditions printed  on  the  back  of  this  policy,  shall  forfeit  the 
membership  in  this  company  of  the  holder  of  this  policy, 
and  all  benefits  arising  therefrom;  but  may  be  subsequently 
restored  upon  such  terms  as  the  directors  of  the  company 
may  fix. 

8th.  It  is  further  agreed  that  the  constitution  or  by-laws 
printed  on  the  back  of  this  policy  shall  separately  and  col- 
lectively form  and  be  a  part  of  this  contract. 

This  2d  day  of  November,  1888. 

J.  Adams  Allkn,  President. 

Countersigned  by 

W.  H.  Gray,  General  Manager. 

Section  1.  Upon  notice  and  satisfactory  proof  of  the 
death  of  a  member  (should  it  be  necessary  to  make  an 
assessment),  the  company,  or  such  person  as  the  board  may 
direct,  shall  send  bjr  mail,  to  the  last  recorded  post-office 
address  of  every  member,  a  notice  containing  the  name  and 
residence  of  the  deceased  member,  and  the  amount  due 
from  the  member  to  whom  said  notice  is  sent.  The  party 
sending  such  notice  may  employ  a  suitable  person,  persons 
or  corporation,  in  any  town  or  city,  who  may  act  in  serving 
such  notices  either  personally,  or  by  mail.  A  notice  so  sent 
or  served  shall  be  deemed  and  taken  to  be  a  lawful  and 
sufficient  notice  for  the  payment  of  the  assessment  required. 

Sec.  2.  Should  any  one  fail  to  forward,  as  indicated  in 
the  notice,  the  amount  thus  due,  for  a  period  of  ten  (10) 
days  after  the  date  of  said  notice,  he  shall  forfeit  his  mem- 
bership and  all  benefits  arising  therefrom.  Any  one  having 
thus  forfeited  his  membership  may  be  reinstated,  he  being 
alive,  within  thirty  (30)  days  after  the  date  of  said  notice, 
by  the  payment  of  all  arrearages,  and  may  be  reinstated  to 
membership  subsequent  to  the  thirty  days,  upon  such  terms 
as  the  board  of  directors  may  fix. 

Sec.  3.  Any  member  may  make  a  deposit  in  advance  for 
the  pa3'ment  of  his  assessments,  which  money  shall  be  used 
for  no  other  purpose  by  the  company,  and  in  case  of  the 
member's  death  before  it  is  so  needed,  the  unused  balance 
shall  be  paid  back  with  the  policy. 
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BENEFITS. 

Section  2.  At  the  end  of  each  ten  years  continuous  mem- 
bership such  member  shall  receive  a  bond,  bearing  three  per 
cent  annual  interest  for  such  a  proportion  of  the  surplus,  on 
the  first  day  of  the  month  nearest  preceding,  as  all  the  money 
paid  during  the  ten  years  by  him  on  his  existing  policy  bears 
to  the  entire  amount  of  money  received  by  the  company 
during  the  same  period. 

Sec.  3.  A  ny  such  bond  can  be  used  at  par,  and  accrued 
interest,  at  any  time,  without  notice,  in  payment  of  assess- 
ments, and  no"  bond  shall  run  longer  than  the  life  of  the 
member,  but,  if  unused,  shall  be  payable  with  his  policy  at 
death. 

Sec.  6.  Any  member  having  designated  his  beneficiary 
or  beneficiaries  may  change  the  same  at  his  pleasure,  with- 
out notice  to  or  consent  of  the  beneficiary  or  beneficiaries, 
and  all  accepting  any  interest  in  this  policy  or  company  do 
so  upon  these  express  terms. 

At  a  meeting  of  the  board  of  directors  of  the  defendant 
company  held  on  April  25, 1894:,  the  following,  among  other 
proceedings,  were  had  and  done,  to  wit : 

"  The  following  preamble  and  resolutions  were  adopted  : 

'  Whereas,  on  the  27th  day  of  next  May  it  will  be  neces- 
sary under  the  provisions  of  the  constitution  of  this  com- 
pany to  begin  tne  issuing  of  interest-bearing  bonds  to  such 
policy  holders  as  have  retained  ten  years  continuous  mem- 
bership in  this  company,  from  and  out  of  the  surplus  fund 
in  its  possession,  therefore, 

*  Resolved,  that  the  surplus  fund  of  the  company  appli- 
cable to  the  redemption  of  said  bonds  and  interest  shall  be 
determined  on  the  first  day  of  each  month,  beginning  May 
1, 1894,  by  taking  the  cost  value  of  the  bonds  and  securities 
then  in  possession  of  the  company  and  adding  thereto  the 
amount  of  cash  on  hand,  from  which  aggregate  amount 
shall  be  deducted  the  amount  of  total  liabilities  of  the 
company,  which  liabilities  shall  include  all  death  losses 
reported  and  unpaid  at  that  time. 

'  Resolved,  that  from  and  after  May  27th  next,  as  the 
respective  policies  in  this  company  mature  their  ten  year 
period,  the  executive  oBicers  or  this  company  be  authorized 
and  directed  to  issue  to  each  of  such  individual  policy  hold- 
ers as  may  have  continued  their  policy  in  this  company  for 
ten  consecutive  years,  a  bond  in  such  amount,  bearing  inter- 
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est,  and  applicable  or  payable  as  provided  in  the  constitu- 
tion of  this  company,  and  ascertained  in  accordance  with 
the  calculation  as  provided  by  the  foregoing  resolution.' " 

The  form  of  the  bond  to  be  given  to  policy  holders  of 
ten  years  standing  in  this  company  was  considered  and  the 
form  attached,  hiarked  ^'  Exhibit  A,"  was  adopted. 

("  Exhibit  A"  attached  to  said  resolution  was  a  form  iden- 
tical with  the  form  of  *'  Exhibit  C  "  attached  hereto.) 

On  November  2,  1898,  a  paper  designated  a  bond,  for  the 
sum  of  $66.30,  with  a  slip  printed  in  red  ink  attached 
thereto  and  made  a  part  thereof,  was  executed  by  the 
defendant  company  and  delivered  to  the  said  insured. 

Such  bond  is  as  follows  : 

Exhibit  0. 

United  Sta^tes  of  America. 

the  knights  templars  and  masons  life  indemnity  company 

of  chicago.    decennial  surplus  fund  bond. 

Canceled  5c.  Int.  Rev.  Stamp. 

The  Knights  Templars  and  Masons  Life  Indemnity  Com- 
pany, a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  Illinois,  for  value  received,  and  in  pur- 
suance of  the  provisions  of  sections  2  and  3,  article  7,  of  the 
constitution  of  said  company,  hereby  promises  and  binds 
itself  to  pay  the  sum  of  sixty-six  and  30-100  dollars,  with 
interest  at  the  rate  of  three  per  cent  per  annum,  in  the 
manner,  for  the  purpose,  and  upon  the  terms  and  condi- 
tions following,  to  wit : 

That  said  sum  represents  the  proportion  of  the  surplus 
fund  of  said  company  that  Charles  A.  Vail  is  entitled  to, 
as  holder  of  policy  number  6261  in  said  company,  and 
having  been  a  member  thereof  for  ten  continuous  years. 
That  this  bond,  with  accrued  interest,  may  be  used  at  par 
by  the  said  member  at  any  time  during  his  life,  in  pay  ihent 
of  assessments  or  dues  on  said  policy,  but  in  that  event 
this  bond  shall  be  surrendered  by  him  to  said  company  for 
cancellation,  and  the  amount  thereof,  with  accrued  interest, 
shall  be  placed  to -his  credit  as  a  deposit  in  advance  for  the* 
payment  of  such  assessments  or  dues.  That  in  order  to  use 
this  bond  in  payment  of  assessments  or  dues  on  said  policy 
the  bond  must  first  be  surrendered  to  and  in  the  possession 
of  said  company  for  cancellation  before  the  same  or  any 
part  thereof  can  be  so  applied  in  payment  of  said  assess- 
ments or  dues.    That  should  this  bond  be  not  so  used  in 
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the  payment  of  assessments  or  dues,  the  same,with  accrued 
interest,  shall  be  paid  at  the  death  of  the  said  member  with 
his  said  policy,  it  being  then  in  force,  to  the  beneficiary 
or  beneficiaries  named  therein.  Provided,  however,  that 
whenever,  for  any  cause,  the  said  policy  shall  become  for- 
feited and  void,  this  bond  shall  thereby  cease  to  be  valid 
and  binding  and  become  forfeited  and  void.  That  this 
bond  shall  be  received  by  the  said  member  with  the  under- 
standing that  it  is  not  negotiable  or  transferable,  and  is 
available  for  no  purpose  other  than  that  hereinabove 
expressed. 

In  witness  whereof  the  said  The  Knights  Templars  and 
Masons  Life  Indemnity  Company  has  caused  these  pres- 
ents to  be  sealed  with  its  corporate  seal  and  signed  by  its 
president  and  attested  by  its  general  manager  at  the  city 
of  Chicago,  Illinois,  this  2d  day  of  Nov.,  A.  D.  1898. 

(K.  T.  &  M.  L.  I.  Co.  Seal.) 
Attest :  By  W.  H.  Gray,        Geo.  M.  Moulton,  President. 
General  Manager. 

(Red  slip  attached  to  bond  :) 

Tour  special  attention  is  called  to  the  fact  that  no  part 
of  this  bond  can  be  applied  to  keeping  your  policy  in  force 
except  by  its  being  surrendered  to  the  companv  as  herein 
specified.     ( "  Exhibit  C."     5th.) 

On  June  2,  1899,  notice  of  assessments  182  and  183, 
theretofore  regularly  made  by  the  directors,  was  mailed  to 
the  insured  at  his  last  recorded  post-office  address,  and 
received  by  him  in  due  course. 

Assessments  for  which  this  notice  was  sent  were  payable 
June  12,  1899,  amount  due  being  $15.  This  amount  was 
never  paid,  or  offered  to  be  paid,  either  by  Vail  or  any  one 
for  him,  during  his  lifetime. 

Insured's  policy  was  canceled  on  the  books  of  the  com- 
pany for  non-payment  of  the  June,  1899,  assessment.  No 
assessment  was  levied  against  the  insured  after  the  June, 
1899,  assessment,  and  he  never  offered  to  pay  the  June, 
1899,  assessment,  or  any  subsequent  assessment,  which  was 
levied  against  other  members  of  the  company. 

The  insured  died  October  2,  1899.  His  death  was 
reported  to  the  defendant  company  on  or  about  October  5, 
1899,  by  his  son,  who  was  advised  by  letter,  dated  October 
11,  1899,  as  follows: 
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"  Kniohts  Tzmplars  and  Masons  Life  Indemnity  Co.  of 

Chicago. 

W.  H.  Gray,  General*  Manager. 

Home  otHce,  Masonic  Temple. 

Chicago,  Oct.  11,  1899. 
Edward  Vail,  815,  100  Washington  St.,  City. 

Dear  Sir:  Yours  of  the  9tK  received.  In  reply  will 
say,  we  are  unable  to  forward  blanks  to  be  used  in  tiie  case 
of  your  late  father,  as  he  was  not  a  member  of  this  company 
at  the  time  he  died,  his  policy  having  been  canceled  for 
non-payment  of  the  June,  1899,  assessment. 
Yours  respectfully, 

W.  H.  Gray, 

General  Manager." 

The  insured  never  made  any  request  during  his  lifetime, 
either  by  himself  or  any  one  in  his  behalf,  for  reinstate- 
ment of  his  policy  of  membership  in  the  defendant  com- 
pany. 

The  insured  never  made  any  offer  at  any  time  after  the 
issuance  of  the  paper  designated  a  bond,  above  mentioned, 
to  surrender  same  for  cancellation,  nor  any  request  that 
the  amount  of  the  said  paper,  with  accrued  interest,  should 
be  placed  to  his  credit  as  a  deposit  in  advance  for  the  pay- 
ment of  such  assessments  or  dues  as  might  thereafter 
become  due  and  payable  from  him  to  the  defendant  com- 
pskny.  On  the  contrary,  the  insured  retained  in  his  posses- 
sion said  paper  designated  a  bond,  up  to  time  of  his  death. 

It  is  admitted  by  the  plaintiff  that  there  was  a  valid  for- 
feiture of  the  policy,  membership,  and  all  interest  of  the 
insured  in  the  defendant  company,  for  the  non-payment  of 
the  June,  1899,  assessment,  unless  such  forfeiture  was  pre- 
vented as  a  matter  of  law  in  the  manner  hereinafter  set 
forth  in  the  plaintiff's  claim. 

The  plaintiff's  claim  is  that  said  policy  and  membership 
did  not  forfeit  for  non-payment  of  the  June,  1899,  assess- 
ment, because  the  insured  had  an  interest  in  the  funds  of 
the  defendant  company,  to  the  extent  evidenced  by  the 
paper  designated  a  bond,  at  the  time  when  forfeiture  would 
otherwise  have  occurred  by  non-payment  of  said  assessment, 

YokCV23 
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which  said  interest  was  not  forfeited,  and  shoald  have  been 
applied,  without  any  action  on  the  part  of  the  insured,  to 
the  payment  of  this  and  subsequent  assessments. 

The  defendant's  claim  is  that  under  the  provisions  of  the 
contract  and  paper  designated  a  bond,  the  non-payment  of 
the  June,  1899,  assessment  worked  a  forfeiture  of  the  pol- 
icy, membership  and  paper  designated  a  bond,  together  with 
every  interest  of  any  kind  which  the  insured  theretofore 
had  in  the  defendant  company,  and  terminated  his  connec- 
tion with  said  defendant  company. 

It  is  admitted  that  if  the  insured  had  offered  the  paper, 
designated  a  bond,  for  surrender  and  cancellation  at  any 
time  when  the  said  June,  1899,  assessment  was  payable,  he 
would  have  received  credit  for  the  amount  thereof,  with 
accrued  interest,  and  the  amount  so  credited  would  have 
been  applied  first  to  the  payment  of  the  June,  1899,  assess- 
ment and  the  balance  would  have  been  applied  to  the  pay- 
ment of  future  assessments  and  dues  until  exhausted. 

It  is  admitted  by  the  defendant  that  if  said  paper  desig- 
nated a  bond  had  been  so  offered  and  surrendered  and  the 
amount  thereof  credited,  such  amount  would  have  been 
sutBcient  to  pay  the  June,  1899,  assessment  and  all  subse- 
quent assessments  levied  on  its  membership  prior  to  the 
death  of  the  insured. 

It  was  further  stipulated  that  if  the  court  holds  on  the 
foregoing  proposition  of  law  in  favor  of  the  plaintiff  and 
against  the  defendant  company,  then  a  judgment  may  be 
entered  against  said  defendant  company  for  the  sum  of 
$5,000,  and  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  December  11, 1899,  to  the  date  of  entering 
such  judgment.  And  that  if  the  court  holds  on  the  fore- 
going proposition  of  law  in  favor  of  said  defendant  com- 
pany and  against  said  plaintiff,  then  judgment  may  be 
entered  herein  against  plaintiff  herein  for  costs. 

The  court  found  the  issues  for  the  plaintiff  and  rendered 
judgment  against  appellant  for  $5,392.50. 

Hervey  Bryan  Hicks,  attorney  for  appellant. 
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Elmer  Allen  Kimball  and  Spencer  Ward,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

It  is  manifest  that  in  preparing  the  form  of  bond  issued 
in  this  case  by  the  company  to  the  assured,  pains  were  not 
taken  to  have  it  correspond  in  all  respects  with  the  consti- 
tution of  the  company.  The  policy  of  membership  issued 
to  the  assured  provided  that  he  should  receive  a  bond,  bear- 
ing three  per  cent  annual  interest  on  his  proportion  of  the 
surplus,  which  bond  should  be  available  at  any  time  with- 
out notice  in  payment  of  assessments  as  set  forth  in  article 
7,  section  3  of  the  constitution  on  the  back  of  the  policy. 

The  constitution  did  not  provide  that  the  bond  could  be 
used  only  upon  surrender  of  the  same;  neither  did  it  pro- 
vide that  if  the  policy  were  forfeited,  the  bond  should  be 
likewise;  neither  did  it  provide  that  the  bond  should  not 
be  negotiable  or  transferable,  or  that  it  should  be  available 
for  no  purpose  other  than  that  expressed  in  the  bond  (which 
was  for  use  in  the  payment  of  assessments),  provided  it  were 
first  surrendered  to  and  in  the  possession  of  the  company 
for  cancellation.  Forfeitures  are  not  favored  by  the  law; 
indeed,  it  is  sometimes  said  they  are  so  odious  that  courts 
will  resort  to  all  reasonable  methods  of  interpretation  and 
proceeding  for  the  purpose  of  avoiding  a  forfeiture.  The 
constitution  provides  that  the  bond  can  be  used  at  par  antl 
accrued  interest  at  any  time,  without  notice,  in  payment 
of  assessments,  and  that  if  unused  it  shall  be  payable  with 
the  policy  at  the  death  of  the  insured.  It  is  neither  a 
strained  nor  forced  construction  of  the  constitution  to  say 
that  its  provision  is  that  the  bond  can  be  used  in  payment 
of  assessments,  either  by  the  company  or  by  the  assured. 
Especially  is  this  the  case,  when  the  bond  has  been,  with- 
out having  been  so  required  by  the  constitution,  made  non- 
transferable and  non-negotiable,  and  if  unused,  is  payable 
with  the  policy  at  the  death  of  the  assured.  The  company 
thus  has  in  its  hands  means  for  completely  protecting  itself . 
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If  all  or  a  portion  of  the  bond  be  by  it  used  in  payment  of 
assessments,  without  the  request  of  the  assured  and  with- 
out a  surrender  or  cancellation  of  the  same,  as  the  bond  is 
non-transferable  and  not  negotiable,  and  payable  only  at 
the  death  of  the  assured,  when  after  such  death  presented, 
the  company  can  readily  show,  if  such  be  the  case,  that  all 
or  a  portion  thereof  has  been  used  in  payment  of  assess- 
ments. The  fact  that  the  bond  was  received  and  retained 
by  the  assured  without  protest  against  the  conditions 
imposed  therein,  not  contained  in  the  constitution,  did  not 
constitute  a  contract  upon  his  part  to  a  change  in  the  con- 
ditions of  his  policy,  which  were  that  he  was  to  receive  a 
bond  in  accordance  with  the  constitution. 

It  is  urged  by  appellant  that  the  company  could  not 
make  use  of  the  funds  in  its  hands  belonging  to  the  assured, 
represented  by  the  bond,  in  payment  of  assessments,  with- 
out his  request  that  it  so  do. 

In  Girard  Life  Ins.  Co.,  Adm'r  of  Ed.  McQarge,  v. 
Mutual  Life  Insurance  Co.  of  New  York,  97  Pa.  St.,  p.  15, 
the  court  say : 

"  It  is  quitepossible  there  may  be  facts  which  in  the  judg- 
ment of  the  officers  of  the  defendant  company  justified  them 
in  declaring  the  policy  forfeited  in  this  case,  yet  we  are 
constrained  to  say  that  it  is  inequitable  and  against  the 
policy  of  the  law  to  permit  an  insurance  company  to  forfeit 
a  life  policy  for  non-payment  of  a  premium,  when  such  com- 
pany has  in  its  possession  the  money  of  the  assured  to  an 
amount  covering  the  premium,  and  which  it  has  the  power 
to  apply  to  its  payment." 

And  in  the  same  case  the  court  say,  upon  the  question  of 
whether  the  assured  consented  to  such  application,  "  as  a 
matter  of  fact,  the  consent  of  the  assured  to  the  application 
may  be  presumed;  that  he  would  object  to  it  and  thereby 
forfeit  his  policy  is  a  proposition  too  absurd  to  be  con- 
sidered." 

We  see  no  reason  why  the  instrument  issued  to  the 
assured  representing  his  interest  in  a  surplus  should  not  be 
designated  as  a  bond.  The  instrument  to  be  issued  under 
the  terms  of  the  constitution  is  twice  mentioned  in  it  as  a 
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bond  and  the  paper  actually  received  by  the  assured  is 
therein  spoken  of,  eight  times,  as  a  bond.  No  additional 
efficacy  is  imparted  to  it  by  calling  it  a  bond.  It  provides 
conditionally  for  the  payment  of  a  sum  certain  and  is  under 
seal.  If  it  were  called  a  simplex  oUtffatio,  which  it  is  not, 
it  would  have  no  more  force  than  if  designated  as  a  paper 
representing  a  credit. 

Being  of  the  opinion  that  the  bond  might  have  been 
by  the  company  used  in  payment  of  assessments  without 
request  of  or  surrender  by  the  assured,  we  find  that  there 
was  no  warrant  for  the  forfeiture  of  the  policy.  The  judg- 
ment of  the  Superior  Court  is  therefore  affirmed. 

The  foregoing  is  the  conclusion  of  a  majority  of  the 
court  in  which  the  writer  of  this  opinion  does  not  concur; 
he  being  of  the  opinion  that  the  provision  in  the*  bond  that 
it  should  be  used  in  payment  of  assessments  only  when 
surrendered  to  the  compan3'^and  thus  necessarily  only  upon 
the  application  of  the  assured,  without  such  application 
and  surrender,  the  company  had  no  right  to  use  it  in  pay- 
ment of  assessments.  The  decision  of  the  majority  of  the 
court  is  in  effect  a  holding  that  all  the  policies  of  this  very 
large  company,  with  its  thousands  of  members,  are  subject 
to  the  rule  here  announced,  that  the  company  must  in  every 
instance  before  forfeiture  make  use  of  the  amount  owing 
upon  such  bonds  in  payment  of  assessments,  although 
they  be  not  surrendered  and  no  request  for  such  applica- 
tion be  made.  "Whether  such  bonds  payable  with  the  policy, 
or  the  sums  represented  by  such  bonds  at  the  death  of  the 
assured  belong  to  the  beneficiary  named  in  the  policy,  or 
descend  to  the  heirs  of  the  assured,  or  may  be  by  him 
devised,  is  a  question  not  now  presented  to  this  court.  It 
is  manifest  that  such  bonds,  issued  as  they  are  to  be,  each 
ten  years,  may  in  many  instances  amount  to  a  very  consid- 
erable sum,  nearly,  if  not  quite,  equaling  the  policy  itself. 
If  the  company  as  a  condition  before  forfeiture  is  obliged 
without  request  by  the  assured  and  without  surrender  of 
the  bond  to  apply  the  credit  represented  thereby  to  the 
payment  of  assessments,  it  may,  in  after  time,  find  itself 
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seriously  involved  by  contention  between  the  heirs  or 
devisees  of  persons  assured  and  the  beneficiaries  named  in 
the  policies. 

^  It  is  not  the  case  that  parties  holding  life  insurance  poli- 
cies are  never  willing  to  let  the  forfeiture  occur.  On  the 
contrary  the  experience  of  all  life  insurance  companies  is 
that  the  great  majority  of  those  who  take  out  life  policies 
permit  them  to  lapse  and  in  many  cases  apply  for  a  surren- 
der. Nor  is  the  question  presented  in  this  case,  whether  the 
clause  in  the  bond  providing  that  if  the  policy  be  forfeited, 
the  bond  shall  likewise  be  forfeited  and  void,  is,  under  the 
constitution,  a  valid  and  binding  condition.  Nor  is  such 
question  determined  by  the  judgment  in  this  case.  I  should 
be  glad  to  see  a  way  in  which,  in  consistence  with  the  plain 
and  reasonable  provisions  of  the  bond  that  it  should  be 
applied  in  payment  of  assessments  only  upon  a  surrender 
thereof  by  the  assured,  such  provision  can,  under  the  law, 
be  held  to  be  of  no  effect,  and  the  judgment  in  thisc  ase 
affirmed. 


The  Garden  City  Sand  Company  v.  American  Refuse 
Crematory  Company  et  al. 

1.  Fkjlctice— Where  the  FHndings  of  the  Master  Are  Approved  by 
the  Chancellor.— 'Where  the  findings  of  the  master,  who  saw  and  heard 
the  witnesses,  are  approved  by  the  chancellor,  this  court  can  not  dis- 
turb the  decree  rendered  thereon,  unless  it  is  found  clearly  and  mani- 
festly against  the  weight  of  the  evidence. 

.  2.  Stock— Recital  in  Certificate  that  the  Stock  is  *'Fully  Paid  and 
Non-assessable"— The  recital  in  the  stock  certificates  that  the  stock  is 
fully  paid  and  non-assessable,  throws  upon  the  corporation  the  burden 
of  showing  that  the  stock  was  taken  by  the  defendant  with  knowle<Jge 
that  such  recital  was  fraudulent.  A  bona  fide  purchaser  for  value  and 
without  notice,  of  stock  issued  by  a  corporation  as  paid  up,  can  not  be 
held  liable  on  such  stock  in  any  way,  either  to  the  corporation  or  to  the 
creditors  or  to  other  persons,  even  though  the  stock  was  not  actually 
paid  up  as  represented;  such  a  purchaser  has  a  right  to  rely  upon  the 
representations  of  the  corporation  that  the  stock  is  paid  up. 

8.  Saur— Right  of  Purcluaser  to  Rely  upon  Recitals  in  Certificate, 
— Where  a  statement  is  made  on  the  face  of  the  certificate  that  it  is 
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paid-up  stock,  the  bona  fide  purchaser  of  the  certificate  need  not  in- 
quire further,  but  may  rely  upon  that  representation,  and  is  protected 
thereby  against  liability. 

Bill  to  Enforce  a  Stock  Liability  of  Stockholders.— Appeal  from 
the  Superior  Court  of  Cook  County;  the  Hon.  Arthur  H.  Chstlain, 
Judge  presiding.  Heard  in  this  court  at  the  March  term,  1902. 
Affirmed.     Opinion  filed  January  8,  1908. 

This  was  a  bill  filed  by  appellant  to  enforce  a  stock  lia- 
bility of  the  shareholders  of  the  American  Refuse  Crema- 
tory Company,  an  insolvent  corporation,  appellant  being  a 
judgment  creditor  of  the  cremator}^^  company  and  the 
appellees  being  stockholders  of  the  same. 

The  bill  alleges  the  obtaining  of  its  judgment  by  appel- 
lant, and  the  return  of  execution  thereon  unsatisfied;  and 
that  the  crematory  company  permitted  that  execution  to 
remain  unsatisfied  more  than  ten  days  after  demand;  that 
the  stock  of  the  crematory  company  was  $1,000,000,  divided 
into  10,000  shares'of  the  face  value  of  $100  each;  that  none 
of  the  stockholders  have  paid  for  their  respective  shares  of 
stock;  that  said  stock  was  never  fully  paid  for  by  any  per- 
son or  persons  who  may  have  owned  the  same  previous  to 
the  time  when  appellees,  stockholders,  became  owners;  and 
that  the  appellees,  stockholders,  are  now  indebted  to  the 
corporation  in  the  sum  of  the  whole  or  some  large  part  of 
the  face  value  of  the  respective  shares  of  stock:  that  after 
the  incorporation  of  the  crematory  company  its  directors 
made  a  pretended  sale  of  9,998  shares  of  the  company's  stock 
to  one  F.  C.  Rutan,  and  that  said  Rutan  made  a  pretended 
payment  for  said  stock  by  assigning  to  the  company  on 
April  7,  1894,  his  interest  in  a  United  States  patent,  No. 
616,706,  issued  March  20,  1894,  to  William  L.  Johnson,  for 
a  certain  invention  in  garbage  crematories;  that  said  Rut;m 
had  acquired  his  interest  in  said  patent  by  a  conveyance  of 
that  date  from  Johnson  of  a  license  to  manufacture  and 
vend  said  invention  in  the  United  States,  except  Illinois, 
during  the  life  of  the  patent;  that  the  conveyance  by  John- 
son names  the  consideration  thereof  as  $500  in  cash  and 
500  shares   of   stock    of   the   crematory   company;     that 
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said  shares  at  that  time  had  no  cash  value  and  that  the 
mention  of  $500  was  merely  a  color  of  consideration,  no 
consideration  in  fact  actually  passing;  and  that  "at  the 
time  when  the  defendant  stockholders  above  named  received 
their  shares  of  stock  of  said  crematory  company,  said 
defendants,  stockholders,  knew  of  the  transaction  whereby 
Kutan  obtained  an  interest  in  the  patent  of  Johnson,  and 
assigned  to  defendant  company  said  interest  and  received 
from  said  company  the  9,998  shares  of  the  capital  stock  of 
the  company  in  consideration  for  the  assignment  of  said 
interest  in  said  patent;  and  that  each  and  all  of  said  defend- 
ants, stockholders,  had  notice  and  knew  the  fact  to  be  that 
said  9,998  shares  of  the  stock  were  so  issued  to  said  Rutan 
by  said  company,  without  actual  valuable  consideration 
therefor." 

Further,  the  bill  charges  that  if,  in  fact,  $500  in  money 
was  paid  by  said  Kutan  to  Johnson  for  said  interest,  that 
said  sum  is  the  only  valuable  consideration  given  by  Rutan 
for  the  shares  of  stock  issued  to  him  by  said  corporation, 
and  that  the  transaction  between  Rutan  and  the  company 
was  fictitious,  was  in  excess  of  the  real  value  of  the  interest 
in  the  patent,  and  a  fraudulent  over-valuation  and  a  fraud- 
ulent overcharge  for  the  purpose  of  preventing  creditors 
of  the  corporation  from  collecting  their  claims  against 
stockholders,  and  that  "  said  defendants,  stockholders,  had 
such  knowledge  of  the  fictitious  character  of  said  above 
described  sale  by  said  corporation  of  said  shares  of  stock 
to  Rutan,  or  had  notice  of  such  facts  relating  to  said  trans- 
action, as  should  have  put  them  upon  inquiry  as  to  the  good 
faith  of  such  transaction." 

The  bill  then  sets  up  voluntary  assignment  proceedings 
in  the  matter  of  the  crematory  company  in  the  County 
Court,  and  the  sale  of  all  of  its  physical  assets  for  $250, 
which  was  less  than  sufficient  to  pay  expenses  of  admin- 
istration in  the  County  Court.  The  bill  prays  for  the 
ascertainment  of  the  amount  due  the  corporation  from  the 
stockholders  and  that  they  be  decreed  to  pay  the  amount 
of  complainant's  judgment  and  the  claims  of  other  credit- 
ors who  should  come  in. 
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The  joint  and  several  answer  of  appellees  fully  and  explic- 
itly denies  all  of  the  allegations  of  the  bill,  following  in 
its  denial  the  terms  of  the  bill.  It  also  denies  that  any  of 
appellees,  stockholders,  is  indebted  in  any  amount  what- 
ever to  the  corporation  or  to  any  of  the  corporate  creditors, 
and  denies  that  any  of  appellees  had  any  knowledge  of  any 
fraudulent  over-valuation  of  property  received  in  exchange 
for  stock  by  the  corporation,  and  denies  they  ever  had  any 
knowledge  that  the  stock  was  not  in  fact  fully  paid  and 
non-assessable,  as  it  purported  to  be  on  its  face. 

The  decree  of  the  court  finds,  among  other  things,  that  the 
stock  of  the  crematory  company  was  subscribed  for  as  fol- 
lows: Rutan,  9,998  shares;  Walker  and  Bates, one  share  each; 
that  the  individual  appellees  are  now  the  owners  of  shares  of 
stock,  designating  the  amount  held  by  them  respectively;  that 
with  the  exception  of  ten  of  the  defendants  (naming  them) 
and  the  stock  held  by  Krantrowitz  as  treasurer,  there  is  no 
evidence  that  any  of  the  stock  held  by  the  other  defendants 
was  ever  treasury  stock;  that  as  to  these  ten  defendants 
there  is  no  evidence  showing  how  much  treasury  stock 
either  or  any  of  them  held,  or  the  price  they  were  to  pay  for 
the  same;  that  all  of  said  stock  certificates  contained  the 
provision  that  they  were  full  paid  and  not  assessable;  that 
except  as  to  the  said  ten  defendants  there  is  no  evidence 
showing  whether  they  did  or  did  not  pay  for  their  stock; 
that  Eutan,  April  7,  1894,  assigned  his  interest  in  Johnson 
patent,  relating  to  garbage  crematories,  to  the  compan}'^,  in 
consideration  of  the  issue  to  him  of  9,998  shares  of  its  stock; 
that  such  patent  was  not  then  worth  to  exceed  $50,500; 
that  the  valuation  at  which  it  was  assigned  was  a  fraudu- 
lent over-valuation;  that  Rutan  should  not  be  allowed  credit 
therefor  on  his  stock  subscription  for  more  than  $50,500; 
and  that  he  is  still  indebted  on  such  stock  in  the  sum  of 
$949,300;  that  as  to  all  of  appellees  except  Rutan,  the  bill 
is  dismissed,  but  as  to  him  the  equities  are  with  complain- 
ant, and  he,  Rutan,  is  ordered  to  pay  the  several  claims 
proved. 

From  such  decree  appellant  perfected  this  appeal. 
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Edwin  C.  Crawford,  attorney  for  appellant. 

Goodrich,  Vinobnt  &  Bradley  and  Max  Pam,  attorneys 
for  appellees;  Albert  M.  Gross,  of  counsel. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Where  the  findings  of  the  master,  who  saw  and  heard 
the  witnesses,  are  approved  by  the  chancellor,  we  can  not 
disturb  the  decree  rendered  thereon,  unless  we  find  it 
clearly  and  manifestly  against  the  weight  of  the  evidence. 
Hagemann  v.  Hagemann,  102  111.  App.  481,  and  cases  cited. 

Appellant  dealt  with  the  crematory  company  only 
when  its  indebtedness  was  incurred.  Therefore  its  rem- 
edy in  the  first  instance  was  against  the  company.  When 
that  remedy  was  found  to  be  insufficient,  the  right  to  file 
the  present  bill  accrued.  Whether  or  not  the  defendant 
stockholders  are  liable  thereunder  depends  upon  the  alle- 
gations of  the  bill  and  the  proof  oflfered  in  support  thereof. 

Appellant  alleges  that  the  purchase  by  Kutan  of  the 
9,998  shares  of  stock  of  said  company  was  fraudulent  and 
wholly  without  consideration;  and  that  the  defendants 
knew  or  had  adequate  notice  of  the  fictitious  character  of 
such  purchase,  and  therefore  knew,  or  must  be  held  to 
know,  that  the  stock  they  received  was  not  fully  paid  for, 
and  consequently  was  subject  to  assessment. 

The  evidence  shows  that  Rutan  subscribed  for  and  there 
was  issued  to  him  all  the  stock  of  the  crematory  company, 
except  two  shares.  There  is  no  direct  evidence  that  any 
of  his  stock  went  back  to  the  company.  The  stubs  of  the 
certificate  book  show  that  all  the  stock  held  by  the  defend- 
ants came  to  them  severally  from  Rutan,  and  not  from  the 
company.  The  certificates  of  stock  issued  to  Rutan,  and 
which  through  him  came  to  the  several  defendants,  stated 
that  the  stock  was  "fully  paid  and  non -assessable." 
What,  if  anything,  the  defendants  severally  paid  Rutan  for 
their  stock  does  not  appear  in  the  evidence.  Buying  the 
stock,  as  they  did,  from  him,  whether  they  paid  him  par, 
or  fifty  per  cent,  or  less,  for  the  same,  is  immaterial,  un- 
less it  affirmatively  appea/s  that  they  knew,  or  thev  had 
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sufficient  notice  to  impute  to  them  knowledge  that  Rutan 
obtained  his  stock  by  fraud.  It  is  not  asserted  that  any 
of  the  defendants  had  any  direct  knowledge  of  the  manner 
in  which  Rutan  paid  for  his  stock.  It  is,  however,  claimed 
that  the  books  and  records  of  the  company  showed  the 
character  of  that  purchase  and  payment,  and  that  the  de- 
fendants are  bound  by  whatever  such  books  contain  in  that 
regard.  There  is  no  proof  that  any  of  the  defendants  had 
actual  knowledge  of  the  entries  in  the  books  of  the  com- 
pany, or  that  any  of  them  authorized  such  entries  or 
caused  them  to  be  made.  Indeed,  the  fact  that  they  sever- 
ally bought  their  stock  from  Rutan  tends  to  negative  such 
a  presumption.  The  question  then  arises,  does  the  mere 
fact  that  the  defendants  are  stockholders  in  the  com- 
pany charge  them  with  knowledge  of  such  entries.  It  will 
not  be  contended  that  appellant  stands  in  a  better  position 
as  to  the  adversary  use  of  these  entries  than  would  the 
company,  were  it  here  attempting  to  enforce  a  liability  on 
such  stock  as  ajjainst  the  defendants.  Rudd  v.  Robinson, 
126  KY.  113." 

But  if  the  theory  of  appellant  is  to  be  regarded  as  the 
true  one,  the  books,  while  they  show  that  Rutan's  stock 
was  paid  for  by  the  assignment  of  the  patent,  do  not  show 
that  such  patent  was  over- valued.  So  that  one.  without 
knowledge  of  the  circumstances,  hy  the  reading  of  that 
entry  in  such  books,  would  not  be  informed,  nor  would  he 
have  notice  of  the  perpetration  of  any  fraud  in  that  partic- 
ular. 

The  recital  in  the  stock  certificates  that  the  stock  was 
"  fully  paid  and  non-assessable,"  throws  upon  appellant  the 
burden  of  showing  that  the  stock  was  taken  by  the  appel- 
lees with  knowledge  that  such  recital  was  fraudulent. 

"  A  bona  fide  purchaser  for  value  and  without  notice,  of 
stock  issued  by  a  corporation  as  paid  up,  can  not  be  held 
liable  on  such  stock  in  any  way,  either  to  the  corporation, 
corporate  creditors  or  to  other  persons,  even  though  the 
stock  was  not  actually  paid  up  as  represented;  such  a  pur- 
chaser has  a  right  to  rely  upon  the  representations  of  the 
corporation  that  the  stock  is  paid  up.     *    *    *     Where, 
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however,  a  statement  is  made  on  the  face  of  the  certificate 
that  it  is  paid-up  stock,  the  hona  fide  purchaser  of  the  cer- 
tificate need  not  inquire  furtlier,  but  may  rely  upon  that 
representation,  and  is  protected  thereby  against  liability." 
Cook  on  Stockholders,  Sec.  50. 

"  A  purchaser  or  assignee  of  stock  which  has  not  been 
fully  paid,  does  not  become  liable  to  the  corporate  creditors 
for  the  unpaid  balance  where  stock  has  been  issued  as  fully 
paid,  and  he  has  acquired  the  same  in  good  faith  and  with- 
out notice  that  it  has  not  been  fully  paid."  Coleman  v. 
Howe,154  111.  458. 

Appellant  says  that  the  bill  alleges  appellees  paid  noth- 
ing for  their  stock,  and  that  as  the  answer  does  not  deny 
the  same,  the  allegation  stands  admitted.  Even  if  this  be 
true,  which  it  is  not,  it  can  not  benefit  appellant  until  it  is 
re-enforced  by  evidence  showing  that  appellees  purchased 
their  stock  from  the  crematory  company.  Upon  this  last 
point  the  finding  of  the  master  is  adverse  to  appellant,  and 
we  can  not  say  that  such  finding  is  clearly  and  manifestly 
against  the  weight  of  the  evidence. 

The  defect  in  the  evidence  presented  by  appellant  is  its 
indefiniteness.  It  shows  that  ten  of  the  defendants  each 
paid  money  into  the  treasury  of  the  crematory  company, 
but  there  is  no  showing  as  to  how  much,  if  any,  of  their 
respective  holdings  of  stock  were  treasury  stock,  or  upon 
what  price  or  terms  it  was  sold  to  them,  or  that  they  sever- 
ally did  not  pay  in  full  for  all  the  treasury  stock  which 
they  received.  Nor  does  it  appear,  except  by  inference  and 
upon  presumption,  that  the  crematory  company  ever  had 
any  treasury  stock,  while  there  is  evidence  tending  to  sup- 
port the  finding  of  the  master  that  the  company  was  never 
the  owner  of  any  stock. 

The  master  found,  and  the  court  below,  by  its  decree, 
approved  the  finding,  that  none  of  the  appellees,  other  than 
Eutan,  knew  there  was  any  fraudulent  over-valuation  of 
the  patent,  and  that  they  had  no  knowledge  (barring  Rutan) 
when  they  took  their  stock,  that  the  same  was  not  fully 
paid  and  nonassessable. 

We  think  that  such  finding  is  justified  by  the  evidence, 
and  we  therefore  affirm  the  decree  of  the  Superior  Court. 
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Charles  6.  Hutchinson  t.  Jennie  G.  Hutchinson. 

1,  SoiJcrroRS'  Fees— Court  May  Form  an  Independent  Judgment  as 
to  the  Amount,— ThQ  court,  in  determining  the  amount  of  solicitors' 
fees,  may  consider  its  own  experience  in  such  matters,  in  arriving  at  a 
conclusion  as  to  what  is  a  usual  and  customary,  as  well  as  reasonable 
allowance  for  the  fees  in  question. 

DlTorce. — Order  for  solicitors'  fees.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edmund  W.  Burke,  Judge  presidinfz:.  Heard 
in  this  court  at  the  March  term,  1902.  Affirmed  in  part  and  reversed  in 
part.    Opinion  filed  January  8,  1903. 

James  Maher  and^FRANK  P.  Blair,  attorneys  for  ap- 
pellant. 

Bangs,  Wood  &  Bangs,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  an  order  entered  by  the  Circuit 
Court  September  17,1901,for  the  solicitors' fees  of  the  appel- 
lee for  services  to  be  rendered  by  them  on  an  appeal  from 
this  court's  judgment  affirming  a  decree  of  separate  mainte- 
nance rendered  by  the  Circuit  Court  in  favor  of  appellee  and 
against  appellant.     The  allowance  is  $2,000. 

Appellee  made  two  motions  to  dismiss  this  appeal,  which 
were  reserved  to  the  hearing.  The  first  motion  was  to 
dismiss  it  because  the  appeal  bond  was  not  filed  within  the 
time  allowed  by  the  Circuit  Court  for  filing  the  same.  A 
cross-motion  suggesting  diminution  of  the  record  and  ask- 
ing leave  to  supply  the  same  was  made,  and  an  additional 
record  presented,  which  appellant  asks  leave  to  file.  The 
additional  record  shows  that  the  appeal  bond  was  filed 
within  the  time  allowed  by  the  Circuit  Court.  The  cross- 
motion  is  therefore  allowed;  the  clerk  will  file  the  addi- 
tional record,  and  the  motion  to  dismiss  the  appeal  is  denied. 

The  other  motion  made  by  appellee  to  dismiss  the  appeal, 
is  for  the  alleged  reason  that  it  fails  to  appear  by  the 
record  that  the  appeal  bond  filed  in  the  Circuit  Court  was 
ever  approved  by  that  court.    The  appeal  bond  is  indorsed 
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as  follows:  "Approved,  Edmund  W.  Burke,  Judge," 
with  a  date  corresponding  to  the  date  of  the  filing  of  the 
bond.  For  the  reasons  stated  in  our  opinion  this  day  filed 
in  three  other  appeals  between  the  same  parties,  this  motion 
to  dismiss  this  appeal  is  denied. 

The  record  shows  that  appellee  moved  the  court  for  an 
allowance  for  the  solicitors'  fees  in  question,  and  in  support 
of  the  motion  presented  two  affidavits,  one  of  an  attorney 
who  stated  that  he  was  familiar  with  the  issues  and  char- 
acter of  the  case  and  the  work  involved  in  presenting  it  to 
the  Supreme  Court,  and  that  $2,000  was  a  fair  and  reason- 
able, usual  and  customary  fee  for  appellee^s  solicitors  in 
the  Supreme  Court;  the  other  being  the  affidavit  of  the 
appellee  herself  that  appellant  was  worth  $500,000  and  in 
receipt  of  an  annual  income  of  more  than  $16,000. 
Opposed  to  these  aflldavits  there  was  one  by  the  appellant 
that  his  property  was  not  worth  in  the  market  more  than 
$250,000;  that  a  great  portion  of  it  was  unimproved  and 
yielded  no  income;  that  he  was  at  heavy  expense  to  take 
care  of  it,  and  that  his  annual  income  did  not  exceed  the 
sum  of  $10,000. 

On  a  further  hearing  of  the  motion  the  affidavits  of  four 
practicing  attorneys  at  the  bar  of  Cook  County  were  read 
on  behalf  of  appellant  in  opposition  to  the  motion,  to  the 
effect,  in  substance,  that  the  reasonable,  customary  and 
usual  fees  of  appellee's  solicitors  for  services  in  the  Supreme 
Court  in  defending  the  appeal  were  worth  not  to  exceed 
$750,  one  of  the  affidavits  placing  the  amount  at  $350  to 
$500,  one  at  $500  to  $600,  and  another  at  $500  to  $700.  It 
appears  that  these  affidavits  were  based  upon  the  fact  that 
the  question  at  issue  in  the  Supreme  Court  was  a  common 
law  marriage,  and  that  there  was  to  be  an  oral  argument  in 
the  case  upon  behalf  of  appellee;  that  these  attorneys  had 
explained  to  them  the  history  of  the  case  as  presented  in  the 
Circuit  and  Appellate  Courts,  and  that  the  solicitors '  fees 
for  services  in  those  courts  had  been  paid. 

Still  later,  on  a  further  hearing  of  the  motion,  appellee 
presented  three  additional  affidavits  of  lawyers  in  active 
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practice  at  the  Chicago  bar,  who,  in  substance,  stated  that 
they  were  familiar  with  the  character  and  issues  of  the 
case  in  the  Supreme  Court,*  and  that  a  fair  and  reasonable, 
usual  and  customary  fee  for  appellee's  solicitors  for  pre- 
senting the  case  to  that  court  was,  in  their  opinion,  $2,000. 

It  further  appears  from  the  record,  though  only  by  infer- 
ence from  the  abstract,  that  appellee's  solicitors  were 
allowed  and  paid — no  objection  being  made  to  such  allow- 
ance by  appellant — for  services  in  presenting  the  case  to  the 
Appellate  Court  on  appeal  from  the  Circuit  Court,  the  sum 
of  $1,000,  and  that  the  same  solicitors  who  appeared  for 
appellee  in  both  the  Circuit  and  Appellate  Courts  were  to 
represent  the  appellee  in  the  Supreme  Court. 

It  further  appears  by  statements  made  upon  the  hear- 
ing by  the  chancellor,  that  he  would  have  been  well  ^sat- 
isfied in  allowing  for  services  for  appellee's  solicitors  in 
the  Supreme  Court  the  sum  of  $1,500,  and  seems  to  have 
been  of  the  opinion  that  he  might  make  an  allowance  that 
was  not  "  unreasonable."  We  think  the  duty  of  the  chan- 
cellor was  to  make  an  allowance  based  upon  what  was  the 
usual  and  customary,  as  well  as  reasonable  charges  of  solic- 
itors at  the  Chicago  bar  for  like  services,  and  that  be  should 
not  have  been  controlled  entirely  by  the  affidavits  of  the 
several  solicitors  in  support  of  the  motion.  The  chancellor 
had  the  right  to  consider  his  experience,  and  this  court,  in 
reviewing  the  order,  may  consider  its  own  experience  in 
such  matters,  in  arriving  at  a  conclusion  as  to  what  was  a 
usual  and  customary  as  well  as  reasonable  allowance  for 
the  fees  in  question.  Metheny  v.  Bohn,  164  111.  495-8; 
McMannomy  v.  R.  R.  Co.,  167  111.  497-510. 

In  the  Metheny  case  the  court,  in  passing  upon  the  ques- 
tion of  solicitors'  fees,  state  the  rule  and  duty  of  the  chan- 
cellor to  be  to  "  exercise  his  own  judgment  and  not  be 
wholly  governed  by  the  opinions  of  attorneys  as  to  the 
value  of  their  services,"  and  also  say  that  the  chancellor 
has  the  requisite  skill  and  knowledge  to  form  some  idea  as 
to  what  is  a  fair  and  reasonable  compensation,  and  while 
he  should  consider  the  opinions  of  witnesses  and  evidence 
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of  the  sum  usually  charged  and  paid  for  such  services,  be 
should,  at  the  same  time,  exercise  his  own  judgment. 

In  the  McMannomy  case  there  is  quite  a  full  discussion 
of  this  subject,  and  the  court  say:  "  While  opinions  are 
receivable  and  entitled  to  due  weight,  the  courts  are  also 
well  qualified  to  form  an  independent  judgment  on  such 
questions,  and  it  is  their  duty  to  do  so; "  and  held  that 
while  the  opinions  of  solicitors  as  to  what  was  reasonable 
and  proper  were  sufficient  to  justify  the  allowance  made 
by  the  court,  the  other  'evidence  in  the  case  more  nearly 
agreed  with  the  court's  judgment  as  to  the  usual  charge 
and  true  value  of  the  services  rendered  and  in  question. 
The  court  accordingly  reduced  an  allowance  of  $85,000  to 
$50,000.  The  different  opinions  of  solicitors  in  that  case 
ranged  from  $25,000  to  $150,000. 

So  here,  while  the  affidavits  on  behalf  of  the  appellee  as 
to  what  was  a  usual,  customary  and  reasonable  charge  would 
justify  the  allowance  made  by  the  chancellor,  from  the 
whole  evidence,  considered  in  the  light  of  our  experience 
as  to  such  matters,  we  think  that  an  allowance  of  $1,000 
more  nearly  accords  with  equity,  as  well  as  with  our  judg- 
ment as  to  what  is  a  usual,  customary  and  reasonable  fee 
for  like  services  as  those  to  be  rendered  by  appellee's  solic- 
itors. We  are  mainly  influenced  in  reaching  this  conclu- 
sion by  the  fact  that  appellee's  solicitors  represented  her  in 
this  court,  on  the  appeal  of  the  case  to  this  court,  for  which 
they  were  allowed  and  paid  $1,000,  and  necessarily  in  rep- 
resenting the  appellee  in  both  the  Circuit  and  the  Appellate 
Courts  they  became  familiar  with  all  the  facts  and  ques- 
tions in  the  case,  and  their  services  could  not  be  worth  more 
in  the  Supreme  Court  than  in  this  court. 

The  order  is  therefore  affirmed  as  to  $1,000  and  reversed 
as  to  the  remainder.  Appellant  will  pay  the  costs  of  this 
court. 

Affirmed  in  part  and  reversed  in  part. 
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City  of  Chicago  t.  Charles  E.  Cook,  ' 

1.  Practice— .FWtng  Additional  Plea— Statute  of  Limitations.— 
Where,  after  the  trial  has  begun,  defendant's  attorney  moves  the  court  _ 
for  leave  to  file  a  plea  of  the  statute  of  limitations,  presenting  such  a 
plea  in  writing,  but  not  supported  by  affidavit  or  otherwise  showing  any 
excuse  for  not  filing  the  plea  earlier,  there  is  no  abuse  of  discretion  by 
the  court  in  overruling  the  motion. 

2.  Statutes— ^'ec. 5^,  Art.  9,  of  the  Municipal  Incorporation  Law,— 
Confitruction  of  Word  **  Co«<«."— The  word  '*  costs,"  as  used  in  Sec.  68, 
Art.  0,  of  the  municipal  incorporation  law,  does  not  include  the  expense 
of  employing  a  person  to  estimate  the  damage  to  buildings  and  other 
structures  by  the  improvement,  for  the  making  of  which  the  supposed 
prior  condemnation  proceedings  were  instituted. 

Assnmpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Elbridge  Hanect,  Judge  presiding.  Heard  in  this  court  at  the 
March  term,  1902.    Affirmed.    Opinion  filed  January  8, 1908. 

Charles  M.  Walker,  corf)oration  counsel,  William  H. 
Sexton,  assistant  corporation  couuseUand  William  H.  Fitz- 
gerald, attorneys  for  appellant;  Fitzgerald  &  Orr,  of 
counsel. 

Clarence  S.  Darrow  and  Irving  W.  Baker,  attorneys 
for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant,  for  the  sura  of  $5,000,  rendered  in  an 
action  of  assumpsit.  The  plaintiff  is  a  contractor  and 
builder,  and  was  employed  by  the  city  in  a  large  number 
of  cases  to  estimate  the  damage  which  would  accrue  to 
buildings  and  structures  of  private  owners,  by  reason  of 
the  taking  or  damaging  of  private  property,  in  condemna- 
tion proceedings  for  public  improvements,  which  the  defend- 
ant, the  city,  proposed  to  institute  or  had  instituted;  and 
also  to  estimate  the  damages  to  buildings  or  other  struc- 
tures belonging  to  private  owners,  which  had  been  damaged 
by  the  making  of  public  improvements  by  the  city,  and  in 
respect  to  which  such  owners  had  sued  the  city.     The  evi- 
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dence  for  the  plaintiff  tends  to  prove  that  the  reasonable 
value  of  his  services  is  $6,070.06,  and  there  is  no  evidence 
to  the  contrary.  It  is  not  specified  as  ground  for  a  new 
trial,  nor  assigned  as  error,  that  the  damages  are  excessive, 
nor  is  it  contended  by  appellant's  counsel  that  the  employ- 
ment of  appellee  was,  in  any  instance,  unauthorized,  and  it 
is  obvious  that  services  such  as  he  rendered  are  necessary 
in  the  class  of  cases  in  which  he  was  employed. 

The  only  reasons  urged  by  counsel  for  appellant  for 
reversal  of  the  judgment  are,  first,  "  The  verdict  and  judg- 
ment are  not  supported  by  the  evidence,"  and  second,  "  The 
court  erred  in  refusing  leave  to  appellant  to  file  a  special 
plea  of  the  statute  of  limitations."  The  suit  was  commenced 
June  24,  1897.  A  bill  of  particulars  was  filed  June  2, 1898. 
An  amendment  thereto  was  filed  October  12,  1898,  and  a 
further,  amendment  December  8, 1898.  The  bill  of  particu- 
lars, as  amended,  sets  forth,  by  items,  and  with  sufficient 
particularity,  the  matters  in  respect  to  which  appellee 
claims  to  have  performed  the  services  in  question.  The 
trial  commenced  September  30,  1901.  After  one  witness 
for  the  appellee  had  been  examined  in  chief  and  cross- 
examined  at  considerable  length,  appellant's  attorney  moved 
the  court  for  leave  to  file  a  plea  of  the  statute  of  limita- 
tions, presenting  such  a  plea  in  writing,  which  motion  the 
court  overruled.  The  motion  was  not  supported  by  affida- 
vit, or  otherwise,  showing  any  excuse  for  not  filing  the  plea 
earlier,  and  there  was  no  abuse  of  discretion  by  the  court 
in  overruling  the  motion.  Fisher  v.  Greene,  95  111.  94; 
Dow  V.  Blake,  148  lb.  76,  88;  Millikin  v.  Jones,  77  lb.  372; 
C.  &  E.  I.  K  R.  Co.  V.  O'Connor,  119  lb.  586,  595. 

Counsel  for  appellant  contend  that  appellee's  services 
were  legally  payable  only  from  a  special  fund,  and  that 
there  is  no  evidence  that  there  is  such  fund.  This  conten- 
tion is  based  on  the  following,  which  occurred  on  the  trial. 
Appellant's  attorney  offered  in  evidence  certain  petitions, 
for  the  purpose,  as  he  stated,  of  showing  that  in  cases  where 
the  improvements  were  made  by  special  assessment,  the  ordi- 
nance provided   that  all  costs  should  be  paid  out  of  the 
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special  assessment  fund.  The  court  being  averse  to  the 
admission  in  evidence  of  the  petitions,  it  was  finally  admit- 
ted by  appellee's  attorney  that,  in  each  of  the  so-called 
assessment  cases,  the  ordinance  provided  that ,  the  whole 
cost  should  be  paid  by  special  assessment.  This  admission 
was,  apparently,  made  with  reference  to  the  cases  to  which 
the  offered  petitions  referred,  and  the  petitions  not  being 
in  the  record,  we  have  no  means  of  knowing  what  the 
cases  were.  It  is  manifest  from  the  record  that  none  of  the 
services  performed  by  appellee  were  performed  in  strictly 
special  assessment  cases.  Such  of  his  services  as  were  not 
performed  in  suits  brought  by  the  owners  of  property  dam- 
aged by  public  improvements,  made  by  the  city  prior  to  the 
performance  of  appellee's  services,  must  have  been  per- 
formed in  condemnation  proceedings  instituted  or  contem- 
plated by  the  city;  because  in  the  case  of  special  assessments 
for  the  improvement  of  streets  or  alleys  already  opened, 
damages  to  buildings  or  other  structures  are  not  contem- 
plated, and  therefore  no  estimate  of  damages  is  required. 
Therefore,  by  special  assessment  cases,  counsel  for  appel- 
lant doubtless  mean  cases  in  which  it  was  provided  by  ordi- 
nance that  the  compensation  awarded  in  condemnation 
proceedings  for  public  improvements  may  be  raised  by 
special  assessment,  as  provided  by  section  53  of  article  9  of 
the  municipal  incorporation  law,  which  was  in  force  when 
the  services  in  question  were  performed.  1  S.  &  C.'s  Stat. 
1896,  p.  778,  paragraph  169.  That  section  authorizes  the 
filing  of  a  supplemental  petition,  praying  the  court  to  cause 
an  assessment  to  be  made  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation  and  damages 
awarded  for  the  property  taken  or  damaged,  with  the  costs 
of  the  proceeding,  etc.     The  section  further  provides  : 

"  The  said  court  shall  have  power,  at  any  time  after  such 
supplemental  petition  shall  have  been  filed,  to  appoint  three 
commissioners  to  make  such  assessment,  and  to  ascertain, 
as  near  as  may  be,  the  costs  incurred  to  the  time  of  such 
appointment,  and  the  probable  further  costs  of  the  proceed- 
ings, including  therein  the  estimated  costs  of  making  and 
collectino:  such  assessment,  and  shall  direct  such  costs  to  be 
included  by  such  commissioners  in  making  said  assessment." 
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Appellant's  counsel,  if  we  understand  them,  contend  that 
the  costs  of  a  condemnation  proceeding  include  the  expense 
of  services  such  as  those  performed  by  appellee;  that  it  must 
be  conclusively  presumed  that  compensation  for  appellee's 
services  was  included  in  the  assessmeqts  made  on  the  su]>- 
pleraental  petitions,  and  that  he  can  not  recover,  except  on 
proof  that  the  special  assessments  were  collected. 

We  are  of  opinion  that  the  word  "  costs,"  as  used  in  the 
section,  does  not  include  the  expense  of  employing  a  person 
to  estimate  the  damage  to  buildings  and  other  structures 
by  the  improvement,  for  the  making  of  which  the  supposed 
prior  condemnation  proceedings  were  instituted.  By  a 
former  city  charter  the  estimate  of  the  expense  of  an 
improvement  requiring  the  taking  or  damaging  of  private 
property,  was  authorized  to  be  assessed  against  property 
benefited  by  the  improvement,  but  the  charter  was  silent 
as  to  costs.  Tuley's  Laws  and  Ordinances,  1873,  p.  440  et 
aequens.  The  court  held  that  costs  could  not  be  assessed; 
Morris  v.  City  of  Chicago,  11  111.  650;  Canal  Trustees  v. 
same,  12  lb.  403. 

These  cases  clearly  distinguish  between  expenses  and 
costs. 

John  Adair,  who  was  special  assessment  attorney  for  the 
city  from  May  1,  1895,  till  May  1,  1897,  testified,  in  sub- 
stance : 

"The  expenses  incident  to  opening  these  streets  and 
assessing  damages  were  paid  by  vouchers  drawn  on  what 
was  known  as  special  Fund  W.  This  was  a  special  assess- 
ment fund.  Tlie  expenses  of  opening  streets,  etc.,  were 
paid  by  warrants  drawn  on  said  Fund  W.  They  did  not 
come  out  of  the  general  fund.  This  Fund  W  was  an  arbi- 
trary six  per  cent  which  was  added  to  all  special  assess- 
ments for  the  purpose  of  covering  court  costs  and  other 
incidental  expenses,  such  as  witness  fees,  etc.  It  was  six 
per  cent  of  tlie  amount  of  the  assessment,  whether  a  special 
assessment  for  the  purpose  of  paying  for  public  improve- 
ments or  any  of  other  divers  assessments;  whether  it  was 
an  assessment  for  the  purpose  of  raising  a  fund  to  pay  the 
award  in  condemnation  cases  or  not.  ft  was  not  part  of 
the  general  fund  of  the  city.     So  that  whenever  an  improve- 
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raent  was  made,  the  first  six  per  cent  came  out  of  that  for 
general  costs,  and  as  the  assessment  was  collected,  six  per 
cent  was  credited  to  the  fund;  and  that  was  designed  to 

f)ay  the  expenses  of  the  special  assessment  bureau  and  its 
avv  department — not  the  salaries  connected  with  the  law 
department." 

The  arbitrary  addition  to  assessments  of  six  per  cent  was 
an  illegal  imposition  on  the  owners  of  the  assessed  property. 

Gosselin,  who  served  eight  years,  and  until  about  six 
months  before  the  trial,  in  the  department  of  public  works 
of  the  city,  as  bookkeeper  in  that  department,  testified  that 
since  1897  there  had  been  no  Fund  W,  and  appellant's 
counsel  contend  that  the  services  of  appellee  were  payable 
out  of  that  fund,  and  it  being  exhausted  and  non-existent, 
there  can  be  no  recovery.  We  do  not  find  it  necessary  to 
discuss  this  contention,  in  w^hich  we  do  not  concur,  because 
the  testimony  of  Gosselin  shows  that  such  services  as  those 
rendered  by  appellee  were  primarily  paid  for  out  of  the 
general  fund.     Gosselin  testified : 

"  Fund  W  was  made  up  by  an  estimated  cost  of  the 
special  assessment  improvements  to  the  extent  of  six  per 
cent,  to  pay  the  expenses  of  the  special  assessment  depart- 
ment, and  when  collected,  this  six  per  cent  was  transferred 
by  the  special  assessment  department  to  the  general  fund, 
to  make  good  the  moneys  paid  out  from  it,  on  account  of 
the  expenses  paid  out  to  the  special  assessment  department. 
When  money  was  drawn  from  the  general  fund  to  pay  any 
expenses  of  the  special  assessment  department,  it  was 
transferred  back  from  this  six  per  cent  fund  to  the  general 
fund." 

The  witness  was  in  charge  of  the  books  and  kept  the 
accounts  in  the  department  of  public  works,  and  his  evi- 
dence conclusively  shows  that  the  fund  made  up  of  six  per 
cent,  arbitrarily  added,  as  the  witness  Adair  testified,  to 
assessments,  was  not  used  directly  in  paying  expenses  such 
as  were  incurred  by  appellee's  employment,  but  was,  when 
collected,  transferred  to  the  general  fund  to  reimburse  the 
latter  fund  for  special  assessment  expenses  paid  from  it. 
Counsel  for  appellant  cite  numerous  authorities  to  the  effect 
that  if  a  party  contracts  to  be  paid  from  a  specified  fund, 
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he  must  look  to  that  fund  for  payment.  These  authorities 
have  no  application  to  the  present  case.  Neither  has  sec- 
tion 49  of  article  9  of  the  municipal  incorporation  law  any 
application. 

The  uncontradicted  evidence  is  that  appellee  did  not 
agree  to  look  to  any  particular  fund  for  compensation  for 
his  services;  that  he  did  not  even  know  from  what  fund  he 
was  to  be  paid.  His  contract  is  an  implied  one.  He  was 
simply  requested  at  different  times  to  do  certain  work,  and 
he  did  the  work  in  pursuance  of  such  requests.  It  is  admitted 
that  appellee  was  entirely  competent  to  do  the  work  which 
he  was  requested  to  do;  the  uncontradicted  evidence  is  that 
he  did  it,  and  that  the  value  of  his  services  was  greater 
than  the  amount  of  the  judgment,  and  we  iSnd  no  reason 
for  supporting  the  contention  of  appellant's  counsel  that  he 
should  not  be  paid.  On  the  contrary  we  find  in  the  record 
al)undant  reason  why  he  should  be  paid,  and  the  judgment 
will  be  affirmed. 


Samuel  Richardson  v.  Central  Lumber  Company. 

1.  Mechanics'  lAE^sStatutory  Requirements. Section  1  of  Ch.  82, 
R.  S.,  as  to  mechanics'  liens,  provides  in  substance  that  no  contractor 
shall  be  allowed  to  enforce  a  lien  as  against  a  purchaser  unless,  within 
four  months  after  the  last  payment  under  his  contract  shall  have  become 
due  and  payable,  he  shall  either  bring  suit  to  enforce  his  lien,  or  shall 
file  with  the  clerk  of  the  Circuit  Court  of  the  county  in  which  the 
building,  erection  or  other  improvement  to  be  charged  with  the  lien  is 
situated,  against  the  owner,  a  claim  for  lien  verified  by  the  affidavit  of 
himself,  agent  or  employ)?,  which  shall  consist  of  a  brief  statement  of 
the  contract,  the  date  the  same  was  made,  the  date  fixed  therein,  or  the 
time  implied,  for  completion  and  for  final  payment,  and  the  date  that 
the  same  was  completed,  if  completed,  the  balance  due  after  allowing 
all  credits,  and  a  sufficiently  correct  description  of  the  lot,  lots  or  tract 
of  land  to  pass  the  title  thereof  by  deed  or  conveyance. 

2.  Same— irAcre  Contract  is  VerbaLSec.  6  of  Ch.  82,  R  a,  pro- 
vides that  if  the  work  is  done  or  materials  are  furnished  under  a  verbal 
contract,  no  lien  shall  be  had  by  virtue  of  this  act  unless  the  work 
shall  be  done  or  materials  furnished  within  one  year  from  the  date  of 
the  contract,  and  final  payment  therefor  is  to  be  made  within  such  time. 
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Mechanle's  Lien.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Axrl  Chttraus,  Judge  presiding.  Heard  in  this  court  at 
the  Biarch  term,  1902.    Reversed.    Opinion  filed  January  8,  1903. 

Statement. — The  appellee  Lumber  Company  made  a 
verbal  agreement  with  Carl  and  Anna  Anderson,  January-  30, 
1899,  the  then  owners  of  certain  real  estate  described  in  the 
bill,  to  farnish  certain  lumber  and  building  material  for  the 
improvement  by  said  Andersons  of  their  said  property. 
The  lumber  and  materials  were  furnished  as  agreed,  the 
first  being  delivered  on  the  date  of  the  agreement  and  the 
last  April  5, 1899,  were  used  in  improving  the  premises,  and 
there  is  due  therefor  to  appellee  $631.07. 

July  20,  1899,  the  Andersons  conveyed  said  real  estate 
to  the  appellant,  Kichardson,  by  quit-claim  deed,  which  was 
recorded  July  22,  1899.  Thereafter,  on  April  13, 1900,  the 
bill  in  this  case  was  filed  against  Richardson  and  others,  in 
which  the  foregoing  facts,  except  the  conveyance  to  Rich- 
ardson, are  alleged,  and  that  Richardson  claims  some  inter- 
est in  the  premises;  that  appellee  filed  with  the  clerk  of 
the  Circuit  Court  on  July  22,  1899,  a  statement  of  claim 
for  lien,  a  copy  of  which  was  made  a  part  of  the  bill,  from 
which  it  appears  that  "  C.  C.  Wheeler  swears  that  he  is 
arent  for  the  Central  Lumber  Company;  that  lumber  and 
building  materials  were  furnished  under  a  verbal  contract 
entered  into  by  and  between  said  company  and  Anna  S. 
Anderson  and  Carl  G.  H.  Anderson  on  or  about  the  30th  day 
of  January,  A.  D.  1899,  in  and  by  which  agreement  it  was 
asrreed  that  the  said  Central  Lumber  Company  should  fur- 
nish and  deliver  to  said  Andersons  such  lumber  and  build- 
injj  materials  as  the  said  Andersons  should  order  for  the 
building  mentioned  on  the  property  described,  and  which 
was  to'  be  paid  for  on  the  last  delivery  of  the  last  install- 
ment of  lumber  and  building  material  so  delivered  and 
used;  that  all  of  said  lumber  and  materials  were  delivered 
on  the  dates  and  in  the  amounts  as  set  forth  in  '  Exhibit 
A,'  and  the  last  installment  of  lumber  and  materials  was 
delivered  on  the  5th  day  of  April,  A.  D.  1899." 

The  statement  further  shows  that  on  a  certain  exhibit 
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"  A  "  attached  thereto,  appeared  the  prices  which  were  to 
be  charged  by  appellee  for  said  lumber.  No  other  or  far- 
ther statement  of  the  contract  between  appellee  and  the 
Andersons  appears  from  said  statement  of  claim.  A 
demarrer  of  Richardson  to  the  bill  was  overruled  and  he 
answered.  After  issues  were  made  the  cause  was  referred 
to  a  master,  who  took  evidence  and  reported  in  favor  of  a 
lien  as  claimed  by  appellee.  Thereafter  the  bill  was 
amended  by  leave  of  court  by  the  insertion  of  the  follow- 
ing: 

"  Orator  further  represents  it  was  provided  in  said  ver- 
bal contract,  and  was  part  of  same,  that  orator  should  fur- 
nish such  lumber,  the  delivery  to  begin  immediately,  and 
said  deliveries  to  be  completed  within  three  months.  Ma- 
terials were  to  be  paid  for  within  thirty  days  after  expira- 
tion of  said  three  months,  and  buildings  were  to  be  finished 
before  May  1,  1S99." 

A  demurrer  of  Richardson  to  the  bill  as  amended  was 
overruled,  he  answered  the  amended  bill,  and  the  cause  was 
again  referred  to  the  master,  who  filed  a  supplemental 
report,  which  shows,  among  other  things,  the  conveyance 
of  the  real  estate  by  the  Andersons  to  Richardson,  and 
recommends  that  a  decree  in  favor  of  appellee,  allowing  its 
lien,  and  for  a  sale  of  the  real  estate  be  entered.  A  hear- 
ing was  had  on  exceptions  to  the  master's  supplemental 
report,  which  were  overruled,  the  report  confirmed  and  a 
decree  in  appellee's  favor  entered,  from  which  this  appeal 
is  taken. 

William  S.  Newburgeb  and  T.  F.  Monahan,  attorneys 
for  appellant. 

Elmer  H.  Adams,  attorney  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

It  seems  necessary  to  consider  only  two  questions  presented 
by  this  record,  viz.:  the  sufliciency  of  the  statement  of  claim 
for  lien  filed  by  appellee  in  the  Circuit  Court,  and  of  the 
contract  on  which  the  lien  claimed  is  based.  Section  7  of 
Ch.  82,  Hurd's  Rev.  Stat.,  as  to  mechanics' liens,  provides  in 
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substance  that  no  contractor  shall  be  allowed  to  enforce  a 
lien  as  against  a  purchaser,  unless,  within  four  months  after 
the  last  payment  under  his  contract  shall  have  become  due 
and  payable,  he  shall  either  bring  suit  to  enforce  his  lien, 
or  "  shall  iBle  with  the  clerk  of  the  Circuit  Court  of  the 
county  in  which  the  building,  erection  or  other  improve- 
ment to  be  charged  with  the  lien  is  situated,  against  the 
owner,  a  claim  for  lien  verified  by  the  aflBdavit  of  himself, 
agent  or  employe,  which  shall  consist  of  a  brief  statement 
of  the  contract,  the  date  the  same  was  made,  the  date  fixed 
therein,  or  the  time  implied,  for  completion  and  for  final 
payment,  and  the  date  that  the  same  was  completed,  if 
completed,  the  balance  due  after  allowing  all  credits,  and 
a  suiBciently  correct  description  of  the  lot,  lots  or  tract  of 
land  to  pass  the  title  thereof  by  deed  of  conveyance." 
Section  6  of  the  same  act  provides  as  follows : 

"  If  the  work  is  done  or  materials  are  furnished  under  a  , 
verbal  contract,  no  lien  shall  be  had  bjr  virtue  of  this  act 
unless  the  work  shall  be  done  or  materials  furnished  within 
one  year  from  the  date  of  the  contract,  and  final  payment 
therefor  is  to  be  made  within  such  time." 

The  bill  in  this  case  was  filed  more  than  eleven  months 
after  the  last  material  was  .delivered,  according  to  the  evi- 
dence and  the  statement  of  claim  filed  in  the  Circuit  Court, 
and  more  than  ten  months  after  the  last  payment  became 
due,  according  to  the  allegations  of  the  amended  bill. 
Richardson  became  the  purchaser  of  the  premises  by  deed, 
which  was  recorded  on  July  22,  1899,  the  same  day  the 
statement  for  claim  of  lien  was  filed  in  the  Circuit  Court. 
It  was  essential,  therefore,  under  the  statute  quoted,  before 
appellee  could  have  a  lien,  that  he  file  his  statement  of 
claim  therefor  in  accordance  with  the  statute.  It  fails  to 
appear  from  the  claim  for  lien  which  is  quoted  in  the  state- 
ment preceding  this  opinion,  that  any  time  is  named  therein 
when  the  lumber  and  material  contracted  to  be  furnished 
and  delivered  to  the  Andersons  were  to  be  delivered,  but 
only  that  the  last  installment  thereof  was  delivered  on  April 
5,  1899;  nor  does  it  appear  from  said  claim  that  any  time 
is  shown  when  the  last  payment  for  such  lumber  and  mate- 
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rial  was  to  be  made,  except  that  payment  was  to  be  made 
on  the  last  delivery  of  the  last  installment  of  said  lumber 
and  material.  Because  there  is  nothing  to  show  when  the 
last  delivery  of  lumber  and  material  was  to  be  made,  it 
follows  that  there  was  no  time  fixed  for  the  last  payment. 
It  seems  clear,  therefore,  that  the  statement  of  claim  for 
lien  is  not  a  compliance  with  the  statute. 

If,  however,  it  could  be  said  that  the  statement  of  claim 
does  comply  with  the  statute  in  this  regard,  there  could  be 
no  lien  under  the  contract  set  forth  in  the  statement,  for 
the  reason  that  under  section  6,  as  has  been  held  in  the  late 
case  of  Williams  v.  Rittenhouse  &  Embree  Co.,  198  111. 
602-10,  the  contract  being  a  verbal  one,  there  could  be  no 
lien  unless  it  provides  by  its  terms  that  the  work  should  be 
done  or  materials  furnished  within  one  year  from  the  date 
of  the  contract,  and  final  payment  therefor  should,  by  the 
terms  of  the  contract,  be  provided  to  be  made  within  the 
same  time.  It  is  clear  that  the  contract  set  forth  in  the 
statement  of  claim  for  lien  states  no  time  within  which  the 
lumber  and  material  were  to  be  delivered,  and,  as  above 
stated,  no  time  for  the  making  of  the  last  payment  therefor.  ■ 
Section  7  of  the  statute  above  quoted  provides  that  the 
claim  for  lien,  among  other  things,  should  contain  "a  brief 
statement  of  the  contract."  Appellant,  in  purchasing  this 
property,  had  a  right  to  rely  upon  the  matters  stated  in 
this  claim  for  lien,  and  since  it  states  a  contract  which 
would  give  the  appellee  no  right  to  a  lien,  he  should  be  pro- 
tected therefrom. 

Moreover,  if  we  consider  the  case  under  the  allegations 
of  the  amended  bill,  there  could  be  no  lien,  because  the 
claim  for  lien  oflfered  in  evidence  shows  an  entirely  diflfer- 
ent  contract  from  that  alJeged  in  the  amended  bill. 

There  being  no  right  of  lien  in  favor  of  appellee,  the 
decree  of  the  Superior  Court  is  reversed. 
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George  F.  Harding  t.  Adelaide  M.  Harding* 

1.  VivoBCE—ReverscLl  of  Decree  of  Circuit  Court  Does  Not  Affect 
Order  to  Pay  SoUdtortf  Fees, — The  reversal  and  remanding  of  a  divorce 
decree  by  the  Supreme  Court,  does  not  affect  the  jurisdiction  of  the 
Circuit  Court  to  allow  solicitors*  fees  for  services  in  presenting  the  case 
on  appeal. 

Petition  for  Solicitors'  Fees,~Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richa.ro  W.  Clifford,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1002.  Affirmed  in  part  and  reversed 
in  part.    Opinion  filed  January  8,  1003. 

William  J.  Ammbn,  attorney  for  appellant. 

Peck,  Miller  &  Starr,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  in 
favor  of  appellee  and  against  appellant,  allowing  the 
former  $5,000  as  and  for  her  solicitors'  fees  in  two  certain 
appeals  from  the  Circuit  Court  to  this  court,  and  two 
appeals  of  the  same  cases  from  this  court  to  the  Supreme 
Court,  and  the  further  sum  of  $166.28  on  account  of  cer- 
tain disbursements  alleged  to  have  been  made  by  appellee, 
or  on  her  account.  July  26,  1897,  the  Circuit  Court  ren- 
dered a  decree  in  the  cause  of  Adelaide  M.  Harding  v.  George 
F.  Harding,  on  a  bill  filed  by  the  former  for  separate  main- 
tenance, fixing  her  permanent  alimony  at  the  sum  of 
$6,400  per  annum,  etc.,  from  which  decree  the  appellant, 
George  F.  Harding,  appealed  to  this  court,  where  the 
decree  was  afSrmed  (79  HI.  App.  590),  and  appellant 
appealed  from  the  judgment  of  this  court  to  the  Supreme 
Court,  and  the  latter  court  reduced  the  alimony  to  $3,600 
per  annum.  Subsequently  to  the  rendition  of  the  final 
decree  in  the  Circuit  Court,  awarding  alimony  as  above 
stated,  that  court,  in  certain  contempt  proceedings  insti- 
tuted by  appellee,  found  appellant  to  be  in  contempt  of  the 
court,  in  disregarding  and  failing  to  comply  with  previous 
orders  of  the  court  awarding  temporary  alimony  to  appel- 
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lee,  and  adjudged  that  appellant  be  committed  to  the 
countj*  jail  of  Cook  county  until  he  should  pay  said  tem- 
porary alimony,  etc.  Appellant  appealed  from  that  judg- 
ment to  this  court,  and,  on  the  judgment  being  aflBrmed 
here  (79  III.  App.  621),  he  appealed  from  this  court  to  the 
Supreme  Court,  and  the  latter  court  affirmed  the  judg- 
ment of  this  court  (ISO  III.  592).  The  petition  in  the 
present  case  was  filed  in  the  Circuit  Court  while  said 
appeals  to  the  Supreme  Court  were  pending,  and  prays  for 
the  allowance  of  solicitors'  fees  for  services  in  the  appeals 
to  this  and  to  the  Supreme  Court.  An  answer  was  filed 
to  appellee's  petition,  and  appellant's  counsel,  in  his 
printed  argument,  states  the  issues  as  follows : 

"7%^  Issues  as  Presented  hy  said  Petition  and  Answer. 

These  issues  were : 

1.  As  to  what  services  of  solicitors  were  allowed  for  in 
the  final  decree  of  July  26,  1897. 

2.  As  to  what  services  were  actually  performed  by  the 
attorneys  for  appellee  subsequent  to  the  decree  of  July  26, 
1897,  or  not  allowed  for  by  that  decree. 

3.  As  to  what  portion  of  such  services  actually  per- 
formed subsequent  to  said  decree,  or  not  allowed  for  b}'^ 
that  decree,  were  reasonably  necessary  or  proper  to  be  per- 
formed in  the  case  by  said  attorneys. 

4.  As  to  what  was  the  reasonable  value  of  such  reason- 
ably  necessar}'  services  actually  performed  subsequent  to 
said  decree,  or  not  allowed  for  by  that  decree. 

5.  As  to  the  liability  of  defendant  to  pay  the  reason- 
able value  of  the  services  last  above  referred  to,  in  view  of 
all  the  facts  and  circumstances  in  proof,  including  his  own 
financial  condition  and  also  the  financial  resources  of  his 
wife. 

6.  As  to  the  liability  of  defendant  for  disbursements  by 
complainant  or  her  solicitors  since  the  entry  of  the  said 
final  decree  of  July  26,  1897." 

Issue  No.  1  is  not  involved  in  this  appeal.  The  decree 
is  "  for  services  and  disbursements  of  her  solicitors  rendered 
since  the  entry  of  said  decree  of  July  26,  1897,  herein,  and 
upon  appeal  by  said  defendant  in  the  Appellate  and 
Supreme  Courts  in  this  case."  The  langujige  quoted  occurs 
in  the  preliminary  part  of  the  decree,  and  in  the  ordering 
part  of  the  decree  the  language  is  referred  to  thus : 
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"  That  said  defendant,  George  F.  Harding,  do  pay  unto 
the  said  complainant,  or  to  her  said  solicitors.  Miller  &: 
Starr,  as  solicitors'  fees  herein  of  said  solicitors  last  men- 
tioned, for  and  on  account  of  the  services  herein  above 
mentioned,  the  sum  of  five  thousand  dollars,"  etc. 

No  cross-errors  are  assigned,  so  that  the  question  whether 
the  court  should,  or  not,  have  included  services  of  appellee's 
solicitors  claimed  to  have  been  rendered  prior  to  July  26, 
1897,  is  not  presented  by  the  record. 

The  main  questions  in  the  case  are  stated  in  issues  2,  4 
and  6,  8up7'a.  The  record  in  the  case  is  exceedingly  volu- 
minous, comprising,  as  it  does,  not  only  the  pleadings  and  the 
testimony  of  witnesses  on  the  hearing  of  the  petition  and 
the  orders  in  the  cause,  but  a  large  number  of  printed 
exhibits,  containing  about  3,872  pages,  consisting  of  briefs 
and  abstracts  used  on  the  appeals  mentioned,  and  a  type- 
written copy  of  the  argument  of  appellee's  counsel  in  the 
Circuit  Court,  on  the  hearing  of  the  cause  in  which  a  final 
decree  was  rendered  July  2t5,  1897,  consisting  of  186  pages, 
the  documents  making  a  pile  about  a  foot  high.  It  is 
obvious  from  this  statement  that  the  evidence  can  not,  in 
an  opinion  of  reasonable  length,  be  referred  to  in  detail,  nor 
is  it  necessary.  The  evidence  for  the  appellee  is,  that  her 
solicitors  were  engaged  in  the  performance  of  services  in 
the  appeals  to  this  and  the  Supreme  Court  seventy-six  and 
one  eighth  days,  including  six  and  one-half  days  in  court, 
and  that  their  services  were  worth  $100  per  day.  Staun- 
ton, a  witness  for  appellant,  testified  that  for  office  work 
on  briefs  $15  per  day  is  a  usual  charge,  but  on  cross-exami- 
nation he  hesitated  to  testify  that  he  knew  the  usual  and 
customary  charge  for  such  services  in  the  city  of  Chicago. 
Aring,  a  tenant  of  appellant,  and  an  attorney,  testified  that, 
assuming  that  an  attorney  had  been  paid  for  an  original 
brief,  and  that  the  questions  discussed  in  a  subsequent  brief 
were  substantially  the  same  as  in  the  original,  $25  per  day 
would  be  a  reasonable  fee  for  preparing  the  second  brief, 
assuming  further  that  no  new  authorities  were  looked  up, 
and  the  argument  not  materially  changetl.  Albert  B. 
Joyner,  a  clerk  in  appellant's   office,  testified  that  he  had 
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compared  the  typewritten  brief  of  appellee's  solicitors  used 
in  the  Circuit  Court,  on  the  final  hearing  of  the  suit  for 
separate  maintenance,  with  the  brief  of  appellee's  counsel 
in  this  court,  and  that  the  latter  brief  contains  two  hundred 
and  five  and  one-half  pages  of  new  matter  and  one  hundred 
and  fifty-one  and  one-half  pages  of  matter  contained  in  the 
former  brief.  If  the  only  services  rendered  for  appellee  in 
the  appeals  were  those  rendered  by  her  solicitors  personally, 
the  amount  of  $6,000  allowed  by  the  court  would  be  between 
$65  and  $70  per  day  for  seventy-six  days'  services;  but  it 
was  proved,  on  behalf  of  appellee,  that  Mr.  Hunt,  an  attor- 
ney in  the  oCice  of  appellee's  solicitors,  and  employed  by 
them,  performed,  under  their  direction,  two  and  one-eighth 
days'  services  in  the  appeals,  and  that  his  services  were 
reasonably  worth  $12.50  per  day;  and  that  Mr.  Gram, 
another  attorney  in  the  employ  of  said  counsel,  did  fifty- 
six  and  three-eighths  days'  work  on  the  appeals,  and  that 
his  services  were  reasonably  worth  from  eight  to  ten  dol- 
lars per  day. 

Counsel  for  appellant,  in  his  argument,  says:  "A  court 
has  a  right  to  judge  of  the  reasonableness  of  a  claim  for 
solicitors'  fees,  using  its  own  knowledge,  as  well  as  the 
opinion  of  witnesses,"  citing  cases;  and  counsel  for  appellee 
accede  to  this  proposition.  Having  carefully  considered  the 
evidence  in  the  cause  and  the  arguments  of  counsel,  we  can 
not  say  that  the  allowance  of  $5,000  for  the  services  of  appel- 
lee's counsel  in  this  and  in  the  Supreme  Court  is  unreasonable 
or  unusual.  The  contention  of  appellant's  counsel  that  the 
Circuit  Court  had  no  jurisdiction  in  the  premises,  is  unten- 
able. The  petition  was  filed  in  the  Circuit  Court  while  the 
appeals  from  this  to  the  Supreme  Court  were  pending;  the 
Supreme  Court  decided  the  main  appeal  and  remanded  the 
cause  to  the  Circuit  Court,  with  directions.  Harding  v. 
Harding,  180  111.  481,  524.  The  Circuit  Court,  December 
8, 1899,  entered  a  decree  as  directed  by  the  Supreme  Court, 
and  in  said  decree  expressly  reserved  the  petition  for  solic- 
itors' fees.  That  the  court  had  jurisdiction  to  proceed  in 
the  matter  of  the  petition  is  sustained  by  the  following 
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cases :  Blake  v.  Blake,  80  111.  523;  Jenkins  v.  Jenkins,  91 
lb.  167. 

Appellees  claimed  and  the  court  allowed  $166.28  for  dis- 
bursements claimed  to  have  been  necessarily  made  on  behalf 
of  appellee  in  the  litigation  since  July  26,  1897,  $126  of 
which  was  for  a  supplemental  abstract  prepared  by  appel- 
lee's solicitors  in  the  appeal  to  this  court.  Appellee,  by  her 
solicitors,  moved  the  court  to  tax  the  expense  of  the  sup- 
plemental abstract  as  costs;  but  we  disallowed  the  motion 
to  the  extent  claimed,  and  allowed  it  only  to  the  extent  of 
$18.76,  which  latter  sum  was  taxed  as  costs  against  appel- 
lant. This  was  an  adjudication  of  the  matter  which,  until 
reversed,  is  binding  on  the  parties.  Therefore  the  sum  of 
$126  for  supplemental  abstract  should  not  have  been 
allowed.  The  remainder  of  the  claim  for  disbursements, 
viz.,  $40,  is  supported  by  the  evidence.  The  decree  will  be 
affirmed  for  the  sum  of  $5,000,  as  solicitors'  fees,  and  the 
sura  of  $40  for  disbursements,  being  in  all,  $5,040,  and  will 
be  reversed  as  to  the  sum  of  $126.  Appellant  to  pay  the 
costs  of  this  and  the  Circuit  Court. 

Affirmed  in  part  and  reversed  in  part. 


Elsie  Johnson  v.  Elizabeth  Hellhonsin. 

1.  CovBH^— Presumptiona  that  Their  Proceedings  Are  Regular.— The 
presumption  is,  in  absence  of  proof  to  the  contrary,  that  the  proceedings 
of  a  court  of  general  jurisdiction  are  regular. 

Assumpsit.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jesse  Holdom,  Judge  presiding.  Heard  in  this  court  at  the 
March  term,  1902.    Affirmed.    Opinion  filed  January  8, 1908. 

McGlasson  &  Beitler  and  James  E.  Ward,  attorneys  for 
appellant. 

Gregory,  Poppenhusen  &  McNab,  attorneys  for  appellee; 
Conrad  H.  Poppenhusen,  of  counsel. 
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Mr.  Pbbsiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellant  brought  suit  in  assumpsit  against  appellee. 
She  filed  the  common  money  counts  and  a  special  count,  in 
which  she  averred  that  September  20,  1894,  having  an 
interest  in  certain  real  estate  involved  in  a  foreclosure  suit 
then  pending  and  brought  by  appellee  as  complainant,  she 
agreed  with,  and  at  the  request  of,  appellee,  to  refrain 
from  making  any  defense  in  such  suit,  and  in  considera- 
tion of  such  agreement  appellee  then  and  there  promised 
to  pay  appellant  the  sum  of  $1,238.20;  that  appellant  ac- 
cepted such  promise  and  refrained  from  making  such 
defense,  etc. 

The  appellee  filed  the  general  issue  and  a  plea  of  the 
statute  of  limitations,  that  the  cause  of  action  did  not 
accrue  within  five  years  prior  to  the  commencement  of  the 
suit.  To  which  last  plea  there  was  a  replication  followed 
by  a  rejoinder. 

This  suit  was  commenced  April  4,  1900.  The  appellant 
and  her  two  witnesses  testified  that  the  verbal  promise  set 
up  in  the  declaration  was  made  in  September,  1894,  thus 
clearly  establishing  the  plea  of  the  statute  of  limitations.- 
Upon  such  evidence  the  learned  trial  judge  instructed  the 
jury  to  find  a  verdict  for  the  defendant.  He  was  fully 
justified  in  so  doing. 

At  the  close  of  appellant's  case  appellee  submitted  a 
motion  in  writing  to  instruct  the  jury  to  find  for  the  defend- 
ant. The  court  did  so.  Appellant  says  that  the  court 
gave  this  instruction  orally,  and  thereb}'^  committed  reversi- 
ble error.  The  record  does  not  state  that  this  instruction 
was  orally  given.  The  Superior  Court  being  a  court  of 
general  jurisdiction,  the  presumption,  in  the  absence  of  proof 
to  the  contrar}^  is  that  its  proceedings  were  regular.  But 
even  if  that  insti^uction  was  given  orally,  it  was  but  a  mere 
direction  to  the  jury  as  to  how  to  proceed  with  their  ver- 
dict, and  was  not  an  instruction  to  them  as  to  the  law  of  the 
case.  This  act  did  not  constitute  reversible  error.  Illinois 
C.  R.  K  Co.  V.  Wheeler,  149  111.  626. 
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The  mere  fact  that  the  court  overrated  the  motion  for  a 
new  trial  immediately  after  it  was  made,  and  forthwith 
entered  judgment  thereon,  without  an  affirmative  showing 
that  appellant  was  injured  by  such  speedy  action,  is  not 
ground  for  reversal. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Einil  Klicka  v.  Alvina  H.  Klicka. 

1.  Probate  Courts  —  AppecUs  from.  Are  Tried  De  JVbto.— Section 
11  of  the  act  in  regard  to  probate  courts  authorizes  appeal  from  tinal 
orders,  judgments  and  decrees  of  the  Probate  Court  to  the  Circuit 
Court,  and  provides  that  upon  such  appeal  the  case  shall  be  tried  de  novo. 

2.  Statutes— Section  117,  CK  3,  R.  S.,  Coiwir wed.— Section  117,  Ch. 
8,  R.  S.,  in  requiring  a  refunding  bond,  applies  solely  to  cases  where 
debts  properly  payable  from  the  assets  of  the  estate,  inventoried  or 
otherwise  accounted  for  by  the  executor  or  administrator,  may  be  exhib- 
ited within  two  years  from  the  issuance  of  letters  testamentary  or  of 
administration,  and  properly  chargeable  to  the  heirs,  devisees  or  legatees 
to  whom  partial  distribution  may  have  been  made. 

8.  Administration  op  Estates— i2e/u7iding  Bond  After  Expiration 
of  Two  Years  Allowed  by  Statute  for  Exhibit  of  Claims.— After  the  two 
years  allowed  by  the  statute  for  exhibiting  claims  against  the  estate  has 
expired,  claims  are  barred,  by  the  express  languagf^  of  tlie  statute,  as  to 
all  assets  inventoried  or  otherwise  accounted  for  by  the  executor.  Con- 
sequently the  requiring  a  refunding  bond  would  be  practically  useless 
and  of  no  effect,  and  the  law  does  not,  in  such  cases,  authorize  the  court 
to  require  such  bond. 

4.  Saxr— Refunding  Bonds.— The  Circuit  Court,  on  appeal  from  a 
judgment  of  the  Probate  Court  has  no  more  power  in  the  premises  than 
the  Probate  Court  had,  but  it  may  not  require  a  refunding  bond  when 
the  two  years  provided  by  the  statute  has  elapsed  before  the  rendition 
of  its  judgment 

Probate.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge  presiding.  Heard  in  this  court  at  the  March 
term,  1902.    Affirmed,    Opinion  filed  January  8,  1903. 

BuLKLEY,  Gray  &  More,  attorneys  for  appellant. 
Jerome  Probst,  attorney  for  appellee. 

Vot.  CT  24 
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Mb.  Justice  Adams  delivered  the  opinion  of  the  court. 
December  20,  1900,  the  Probate  Court  of  Cook  County 
made  the  following  order : 

"  In  the  Matter  of  the  Estate  ) 
of  [ 

Joseph  Elicka,  deceased.      ) 

This  cause  comin;^  on  to  be  heard  on  the  application  of 
Alvina  H.  Klicka,  the  widow  of  Joseph  Klicka,  deceased, 
for  partial  distribution  of  the  assets  of  the  estate  of  said 
decedent,  and  it  appearing  to  the  court  that  said  estate  is 
amply  solvent,  it  is  ordered  that  the  Equitable  Trust  Com- 
pany, executor  of  the  last  will  and  testament  of  said  Joseph 
Klicka,  deceased,  make  distribution  of  the  sum  of  one  thou- 
sand dollars  of  the  funds  of  said  estate  to  said  Alvina  H. 
Klicka  on  account  of  her  distributive  share  of  said  estate 
upon  her  giving  a  proper  refunding  bond,  as  required  by 
law,"  etc. 

Emil  Klicka  appealed  from  the  order. 

The  Equitable  Trust  Company,  executor  of  the  estate  of 
Joseph  Klicka,  deceased,  filed  in  the  Probate  Court,  Sep- 
tember 27,  1901,  its  final  account  as  executor,  which  account 
was  approved  by  the  court  October  29,  1901,  and  Alvina 
H.  Klicka,  appellee,  appealed  from  the  order  approving  the 
account  to  the  Circuit  Court.  December  31,  1901,  both 
appeals  being  then  pending  in  the  Circuit  Court,  the  appeal 
of  Emil  Klicka  was  reached  for  hearing,  and  the  court, 
after  hearing  the  cause,  entered  an  order  therein,  as  on  a 
hearing  de  twvo,  substantially  the  same  as  the  order  of  the 
Probate  Court  made  on  the  application  of  appellee  for 
partial  distribution  of  the  assets,  except  that  it  contains  no 
provision  for  a  refunding  bond.  It  was  admitted  on  the 
hearing  that  appellee  is  the  widow  of  Joseph  Klicka, 
deceased,  and  that  she  renounced  the  provisions  of  his  will 
made  for  her  benefit,  and  elected  to  take  her  share  of  the 
estate,  as  allowed  by  law.  There  is  no  controversy  between 
the  parties  as  to  the  facts,  and  only  two  questions,  both  of 
law,  are  presented  by  the  record,  namely,  the  effect  of  the 
appeal  of  appellee  from  the  order  of  the  Probate  Court 
approving  the  final  report  of  the  executor,  and  the  omission 
from  the  order  of  the  Circuit  Court,  in  the  appeal  of  Emil 
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Klicka  to  that  court,  of  a  provision  requiring  a  refunding 
bond.  Section  11  of  the  act  in  regard  to  probate  courts, 
Kurd's  Rev.  Stat.  1901,  p.  571,  authorizes  appeals  from  final 
orders,  judgments  and  decrees  of  the  Probate  Court  to  the 
Circuit  Court,  and  provides  that  "  upon  such  appeal  the 
case  shall  be  tried  de  novo.^^  The  section,  in  providing  for 
a  trial  de  novo  on  appeal,  is  substantially  the  same  as  the 
statute  providing  for  appeals  from  judgments  of  justices  of 
the  peace,  in  which  latter  appeals  it  has  been  held  that  the 
effect  of  the  appeal  is  to  vacate  the  judgment  of  the  justice 
and  render  it  of  no  effect.  Tindall  v.  Meeker,  1  Scam.  137; 
Reynolds  v.  DeGeer,  13  111.  App.  113,  and  cases  cited. 

Appellant's  counsel,  in  support  of  the  objection  that  the 
order  appealed  from  does  not  require  a  refunding  bond, 
rely  on  section  117  of  chapter  3  of  the  Revised  Statutes, 
which  is  as  follows : 

^^  Executors  and  administrators  shall  not  be  compelled  to 

Eay  legatees  or  distributees  until  bond  and  security  is  given 
y  such  legatees  or  distributees  to  refund  the  due  propor- 
tion of  any  debt  which  may  afterward  appear  against  the 
estate,  and  the  costs  attending  the  recovery  thereof;  such 
bond  shall  be  made  payable  to  such  executor  or  adminis- 
trator, and  shall  be  for  his  indemnity  and  filed  in  the 
court." 

This  section  must  be  construed  together  with  other  sec- 
tions of  the  statute  relating  to  the  same  subject-matten 

Section  70  of  chapter  3  provides  that  all  demands  against 
an  estate  not  exhibited  within  two  years  from  the  granting 
of  letters  testamentary  or  of  administration  shall  be  for- 
ever barred,  "  unless  the  creditors  shall  find  other  estate 
of  the  deceased  not  mentioned  or  accounted  for  by  the  exec- 
utor or  administrator."  In  view  of  this  section  assets  of 
an  estate  inventoried,  or  otherwise  accounted  for  by  the 
executor  or  administrator,  are  not  liable  for  claims  or 
demands  against  the  estate  not  exhibited  within  the  two 
years  mentioned,  and,  consequently,  if  such  assets  have  been 
partially  distributed  to  heirs,  or  devisees  and  legatees,  as 
the  case  may  be,  those  to  whom  they  have  been  so  distrib- 
uted are  not  liable  for  such  claims  or  demands.     Manifestly, 
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then,  section  117,  in  requiring  a  refunding  bond,  applies 
solely  to  cases  where  debts  properly  payable  from  the 
assets  of  the  estate,  inventoried  or  otherwise  accounted  for 
by  the  executor  or  administrator,  may  be  exhibited  within 
two  years  from  the  issuance  of  letters  testamentary  or  of 
administration,  and  properly  chargeable  to  the  heirs,  devi- 
sees or  legatees  to  whom  partial  distribution  may  have  been 
made.  The  two  years  allowed  by  the  statute  for  exhibit- 
ing claims  against  the  estate^in  question  had  expired  Octo- 
ber 29,  1901,  when  the  Probate  Court  approved  the  final 
account  of  the  executor,  and  when  the  Circuit  Court  entered 
the  order  appealed  from.  Claims,  if  any,  brought  after  that 
date  are  barred,  by  the  express  language  of  the  statute,  as  to 
all  assets  inventoried  or  otherwise  accounted  for  by  the 
executor.  Consequently  the  requiring  a  refunding  bond 
would  have  been  practically  useless  and  of  no  effect.  The 
law  does  not,  in  such  case,  authorize  the  court  to  require 
such  bond.  Appellant's  counsel  cite  cases  in  support  of  the 
proposition  that  the  Circuit  Court  could  exercise  only  such 
power  as  the  Probate  Court  could  have  exercised.  When  the 
latter  court  made  an  order  for  partial  distribution,  two  years 
after  the  issuance  of  letters  testamentary  had  not  expired. 
Therefore,  that  court  properl}^  required  a  refunding  bond, 
as  claims  not  then  exhibited  might  be  exhibited  within  the 
two  years.  But  when  the  Circuit  Court  entered  the  order 
appealed  from,  the  two  years  had  expired,  and  a  refunding 
order  was  unnecessary.  We  can  conceive  of  circumstances 
in  which  the  ProbateCourt  might  enter  an  order  for  partial 
distribution  after  the  expiration  of  the  two  years,  and  in 
such  case  that  court,  like  the  Circuit  Court  in  the  present 
case,  would  not  be  warranted  by  law  in  requiring  a  refund- 
ing bond.  The  Circuit  Court,  on  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  for  a  claim  on  which  interest 
is  payi|>ble,  although  it  has  no  more  power  in  the  premises 
then  the  justice  had,  may  lawfully  allow  interest  till  the 
date  of  the  judgment,  notwithstanding  the  justice  could 
only  allow  interest  to  the  date  of  the  rendition  of  judgment 
in  the  justice's  court.    Mitcheltree  v.  Sparks,  1  Scam.  198. 
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Had  the  Probate  Court  made  the  order  at  the  date  of  the 
order  of  the  Circuit  Court  it  might  have  omitted  require- 
ment of  a  refunding  bond,  as  did  the  Circuit  Court. 

The  order  appealed  from  will  be  affirmed. 


Bank  of  Montreal  t.  Charles  Waite  et  aL* 

1.  Board  of  Trade— i\>u?er  of  Courts  to  Review  Finding  of  the  J^^  ^^3 
Board  of  Directors. — The  courts  have  nothing  to  do  with  the  question  -^-— 
whether  a  judgment  of  the  board  of  directors  of  the  board  of  trade  is 

correct,  or  whether  the  evidence  before  the  board  of  directors  is  suffi- 
cient to  authorize  its  finding. 

2.  EquiTY^Will  Restrain  One  Who  Seeks  to  Avail  Himself  of  a 
Crime,— Eqaitj  will  restrain  one  who  seeks  to  avail  himself  of  a  crime 
and  thereby  to  deprive  another  of  his  property.  This  is  true  whether 
he  or  another  has  committed  the  crime  by  which  he  attempts  to  benefit 
himself. 

3.  Fraud — Destructive  Effect  upon  a  Contraxit—'^e  destructive 
effect  of  fraud  upon  any  contract,  conveyance,  or  other  transaction,  is 
so  essential  and  far  reaching,  that  no  person,  however  free  from  any 
participation  in  the  fraud,  can  avail  himself  of  what  has  been  obtained 
by  the  fraud  of  another,  unless  he  is  not  only  innocent,  but  has  given 
some  valuable  consideration.  The  remedy  which  equity  gives  to  the 
defrauded  person  is  most  extensive.  It  reaches  all  those  who  were 
actually  concenied  in  the  fraud  and  all  who  directly  and  knowingly 
participated  in  its  fruits. 

4.  Same— Concurrent  Jurisdiction  of  Equity  and  /xim?.— Courts  of 
equity  have  concurrent  jurisdiction  with  courts  of  law  on  questions  of 
fraud. 

5.  By-laws— 3ft£«f  Be  Authorized  by  Charter,— A.  by-law  of  a  cor- 
poration to  be  valid  must  be  authorized  by  its  charter. 

6.  Same— Section  6  of  Rule  £0  of  the  Board  of  Trade  Illegal— So 
far  as  section  6  of  rule  20  of  the  by-laws  of  the  board  of  trade  requires 
compulsory  submission  of  property  rights,  the  corporation  had  no  right 
to  adopt  it,  as  the  general  assembly  did  not  grant  it  that  power. 

7.  Corporations— What  Powers  Are  Conferred  by  Charter.— Only 
those  powers  are  given  to  a  corporation  by  its  charter  as  are  given  in 
express  words  or  by  necessary  implication.  The  charter  of  a  corpora- 
tion, read  in  the  light  of  any  general  laws  which  are  applicable,  is  the 

*One  of  several  cases  inyolving  the  same  question.  The  cases  were  arinied 
together,  and  briefs  submitted  in  the  others  were  all  considered  in  this  one. 
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measure  of  its  powers,  and  the  enumeration  of  those  powers  implies  the 
exclusion  of  all  others  not  fairly  incidental. 

Bill  for  an  Injunction.— Appeal  from  an  interlocutory  order  of  the 
Superior  Ck)urt  of  Cook  County;  the  Hon.  Arthur  H.  Chktlain,  Judge 
presiding.  Heard  in  this  court  at  the  October  term,  1902.  Affirmed. 
Opinion  filed  January  8,  1908. 

This  is  an  appeal  from  an  interlocutory  order  of  injunc- 
tion, upon  bill  filed  by  appellees,  the  material  parts  of 
which  are  as  follows : 

The  appellees,  Charles  Waite  and  Robert  H.  Thorburn, 
doing  business  as  Waite,  Thorburn  &  Co.,  being  members 
of  the  board  of  trade  of  Chicago,  allege  that  they  had  sold 
on  the  board  of  trade  to  the  defendant,  C.  H.  Canby  &  Co., 
20,000  bushels  of  standard  oats  at  thirty-seven  cents  a  bushel 
and  30,000  bushels  at  thirty-seven  and  one-fourth  cents  a 
bushel,  to  be  delivered  in  July,  1902;  that  durino:  the 
month  of  July  a  corner  or  combination  and  conspiracy  to 
raise  the  price  of  said  oats  was  formed  by  Bartlett,  Frazier 
&  Co.,  Carrington,  Patten  &  Co.,  James  A.  Patten,  and 
other  members  of  the  board  of  trade;  that  said  corner  and 
conspiracy  to  raise  the  price  of  oats,  a  staple  article  of 
commerce  in  necessary  use  throughout  the  United  States 
of  America,  was  a  combination  in^restraint  of  trade  and 
void;  that  the  said  corner  caused  the  price  of  said  oats  on 
the  board  of  trade  to  be  as  high  as  seventy  cents  per  bushel 
during  part  of  July,  19o2.  and  sixty-four  cents  on  July 
31,  1902,  which  price  of  sixty-four  cents  a  bushel  was  the 
settling  price  for  said  oats  on  the  board  of  trade  on  July 
31,  1902;  that  sixty-four  cents  a  bushel  for  standard  oats 
was  established  as  the  settling  price  on  said  board  of  trade 
solely  as  a  result  of  said  illegal  corner,  and  that  said  price 
of  sixty-four  cents  a  bushel  was  not  the  legitimate  or  rea- 
sonable market  price  of  said  oats  upon  said  last  date,  but 
that  the  legitimate  and  reasonable  value  was  not  to  exceed 
thirty-eight  cents  per  bushel;  tliat  tlie  price  of  sixty-four 
cents  a  bushel  for  said  standard  oats  is  an  exorbitant  and 
unconscionable  price,  established  only  by  said  illegal  corner; 
that  appellees  were  unable  to  comply  with  their  contract, 
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but  defaulted  in  said  contract  and  failed  to  deliver  any  part 
of  the  50,000  bushels  of  oats  agreed  to  be  delivered  to  C.  H. 
Canby  &Co,,  on  or  before  July  31, 1902;  that  thereupon 
the  defendants,  Canby  &  Co.,  under  the  rules  of  the  board  of 
trade  in  reference  to  settlements,  elected  to  require  appel- 
lees, Waite,  Thorburn  4fe  Co.,  to  settle  said  contract  at  the 
average  market  price  of  said  oats  on  the  board  of  trade  on 
July  31,  1902,  the  last  day  on  which  the  oats  could  have 
been  delivered  under  the  contract,  which  price  was  the 
alleged  exorbitant  and  unconscionable  price  of  sixty-four 
cents  a  bushel;  that  appellees  offer  to  pay  to  the  defend- 
ants, Canby  &  Co.,  the  legitimate,  reasonable  or  actual 
value  of  said  50,000  bushels  of  oats  on  July  31,  1902,  or 
they  offer  to  deliver  said  standard  oats  in  kind  and  bulk, 
according  to  said  contract,  which  tender  and  offer  of  the 
oats  and  the  actual  or  reasonable  value  of  said  oats  Canby 
&  Co.  refused  to  accept,  but  demand  and  claim  they  are 
entitled  under  the  rules  of  the  board  of  trade  to  settle  on 
the  unconscionable  and  unreasonable  price  of  sixty-four 
cents  a  bushel. 

The  bill  sets  out  the  rules  of  the  board  of  trade,  which 
provide  how  a  committee  of  three  members  of  the  board 
may  determine  matters  in  dispute  in  reference  to  deposits 
made  as  security  for  such  contracts  as  that  set  forth  in  the 
bill;  that  such  dispute  shall  be  submitted  to  said  com- 
mittee of  three  upon  the  application  of  either  party  to  such 
contract,  and  that  such  application  may  be  made  in  case 
of  failure  to  settle  such  dispute  as  to  deposits  within  three 
days  after  the  maturity  of  all  contracts  upon  which  the 
deposit  is  applicable;  no  application  was  made  by  either 
party  to  the  contract  for  the  appointment  of  such  com- 
mittee; that  the  rule  of  the  board  of  trade  which  provides 
that  the  purchaser  may  require  of  a  seller  a  settlement  at 
the  average  market  price  on  said  board  of  trade  is  a  rule 
contrary  to  public  policy  and  void,  in  so  far  as  it  compels  a 
settlement  of  contracts  at  fictitious  prices  established  by 
an  illegal  combination  or  corner  in  restraint  of  trade; 
appellees  offer  to  settle  on  the  actual  value  of  oats  on  July 
31,  1902,  to  be  determined  by  the  court,  and  which  they 
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claim  is  thirty-eight  cents  a  bushel,  instead  of  sixty-four 
cents  a  bushel,  which  they  allege  to  be  a  fictitious  price. 

The  bill  further  sets  out  the  rules  of  the  board  of  trade 
requiring  parties  to  contracts  to  make  certain  deposits  with 
the  treasurer  of  the  board  of  trade  or  with  some  bank 
authorized  by  the  directors  of  the  board  to  receive  such 
deposits  as  security  for  such  contracts;  that  appellees  de- 
posited margins  with  this  appellant  Bank  of  Montreal  as 
security  for  their  contracts  with  Canby  &  Co.,  for  which 
this  appellant  issued  its  certificates  for  such  margins  so 
deposited,  payable  under  the  rules  of  the  board  of  trade; 
that  the  president  of  the  board  of  trade  and  said  Bank  of 
Montreal,  and  each  of  them,  threaten  to  indorse  said 
margin  certificates  to  the  defendants;  and  appellees  fear 
he  or  it  will  do  so  unless  restrained  therefrom. 

It  further  appears  from  the  bill  of  complaint  that  appel- 
lees did  not  indorse  said  certificates  so  that  Canby  &  Co. 
could  take  down  the  money  deposited  in  escrow  with  this 
appellant,  but  before  said  margins  so  held  in  escrow  could 
be  paid  to  Canby  &  Co.  under  the  indorsement  of  the 
president  of  the  board  of  trade,  and  before  either  appellees 
or  Canby  &  Co.  had  made  application  for  the  appointment 
of  a  committee  under  the  provisions  of  rule  20,  section  6, 
appellees  filed  their  bill  for  an  accounting  and  injunction 
in  the  Superior  Court  of  Cook  County. 

The  bill  of  complaint  names  as  defendants,  Caleb  H. 
Canby,  Uriah  R.  Denniston  and  Charles  W.  Gillette,  doing 
business  as  C.  H.  Canby  &  Co.;  William  S.  Warren,  presi- 
dent of  the  Board  of  Trade  of  the  city  of  Chicago,  and  the 
Bank  of  Montreal. 

Appellees  offer  to  do  equity,  and  pray  (among  other 
things)  for  an  accounting,  that  defendants  may  be  enjoined 
from  taking  any  steps  to  enforce  their  said  claims  against 
appellees,  and  from  indorsing  down  the  margin  certificates, 
and  that  the  president  of  the  board  be  enjoined  from 
indorsing  or  turning  over  said  certificates,  and  that  the 
bank  be  enjoined  from  indorsino;  or  otherwise  transferring 
OP  paying  said  certificates,  or  the  money  represented  thereby. 
They  also  pray  for  a  writ  of  injunction,  as  above  set  forth. 
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Upon  the  verified  bill  and  accompanying  aifidavits  the 
court  granted  a  temporary  injunction  as  to  all  the  defend- 
ants. A  motion  was  made  to  dissolve  this  injunction. 
The  court,  upon  the  hearing  of  such  motion,  entered  an 
order  of  injunction  against  the  Bank  of  Montreal  only,  in 
the  following  words : 

"  It  is  therefore  ordered  that  an  injunction  issue  restrain- 
ing the  said  defendant  Bank  of  Montreal  from  indorsing 
or  otherwise  transferring  or  paying  said  complainant? 
margin  certificates  or  money  represented  thereby,  or  any 
part  thereof,  to  said  Caleb  H.  Can  by,  Uriah  E.  Denniston 
and  Charles  W.  Gillette,  defendants,  or  either  of  them, 
their  agents,  attorneys  or  assigns,  until  further  order  of 
this  court." 

From  this  interlocutory  order  the  Bank  of  Montreal 
perfected  this  appeal,  and  assigned  the  following  errors: 

"  1.  The  court  erred  in  entering  the  interlocutory  order 
of  August  4,  1902,  ordering  an  injunction  writ  to  issue 
against  the  said  Bank  of  Montreal. 

2.  The  court  erred  in  taking  jurisdiction  of  the  persons 
and  subject-matter  in  said  bill.  ' 

3.  Because  the  complainants  below  have  not  made  or 
stated  such  a  cause  as  entitled  them  in  a  court  of  equity  to 
any  recovery  or  relief  from  or  against  this  appellant 
touching  the  matters  contained  in  said  bill,  or  any  of  such 
matters/' 

Henry  S.  Robbins,  John  S.  Goodwin,  Walter  D.  Hawk, 
G)  oROE  P.  Merrick  and  James  E.  Muneoe,  attorneys  for 
appellant. 

Lynden  Evans,  Sears,  Meagher  &  Whitney,  Colin  0. 
H.  Fyffe  and  Roswell  B.  Mason,  attorneys  for  appellees; 
Nathaniel  C.  Sears  of  counsel. 

Mr.  Prbsidino  Justice  Ball  delivered  the  opinion  of  the 
court. 

Appellees  have  invoked  the  aid  of  a  court  of  equity  to 
restrain  the  Bank  of  Montreal  from  paying  over  to  the 
defendants,  Canby  &  Co.,  moneys  deposited  in  that  bank  by 
appellees  under  the  rules  of  the  board  of  trade  as  margins 
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upon  certain  purchases  of  grain  made  by  appellees  upon 
said  board,  from  Canby  &  Co.  The  certificates  issued  upon 
such  deposits  are  in  duplicate,  and  by  the  terms  thereof 
the  moneys  represented  thereby  are  to  be  paid  out  upon  the 
indorsement  of  the  certificates  by  both  depositor  and 
depositee,  or  on  the  order  of  the  president  of  the  board  of 
trade  indorsed  upon  either  the  original  or  duplicate  certifi- 
cate, "  as  provided  by  the  rules  of  said  board."  The  facts 
set  up  in  the  bill  of  complaint  are  admitted  to  be  true  for 
the  purposes  of  this  hearing.  The  bill  alleges,  in  substance, 
that  appellees  sold  on  the  board  of  trade  to  Canb}^  &  Co., 
20,000  bushels  of  oats  at  thirty- seven  cents  a  bushel,  and 
30,000  bushels  of  oats  at  thirty-seven  and  one-fourth  cents 
for  Jul}^,  1902,  delivery;  that  during  the  month  of  July, 
1902,  there  was  "a  corner"  on  the  board  of  trade  in  oats, 
by  which  the  price  of  oats  for  July,  1902,  delivery  was  run 
up  and  fixed  at  the  exorbitant  and  fictitious  price  of  sixty- 
four  cents  per  bushel,  while  the  actual  market  value  of  oats 
for  that  month  did  not  exceed  thirty-eight  cents  per  bushel; 
that  appellees  had  margined  their  said  trades  by  deposits 
in  the  Bank  of  Montreal,  pursuant  to  the  rules  of  the  board, 
and  the  defendants  were  about  to  pay  out  and  to  receive 
said  margins  in  settlement  of  such  sales  at  the  exorbitant 
and  fictitious  price  of  sixty-four  cents  per  bushel.  Appel- 
lees pray  the  court  to  take  control  of  this  fund,  and  to  pre- 
vent it  being  so  applied;  they  also  pray  for  an  accounting, 
and  offer  to  do  and  perform  whatever  equit\^  may  require. 
The  real  matter  here  in  dispute  is  the  ownership  of  this 
fund.  The  bank  can  not  safely  pay  out  this  fund,  which  it 
holds  in  escrow,  unless,  first,  both  parties  to  the  certificate 
indorse  it;  or,  second,  the  president  of  the  board  of  trade 
indorses  it;  or,  third,  the  bank  pays  it  out  under  the  decree 
of  a  court  having  jurisdiction  of  the  subject-matter  and 
of  the  i)ersons  interested  in  the  escrow  fund.  The  first 
has  not  been  done;  the  bill  claims,  in  effect,  that  the  presi- 
dent of  the  board,  without  the  consent  of  the  parties  to  the 
certificates,  has  no  power  to  do  the  second;  and  hence,  if 
the  bank  desires  to  avoid  the  danger  of  a  double  liability, 
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it  must  wait  the  action  of  the  court.  It  follows  the  bank 
has  such  an  interest  in  the  subject-matter  of  this  suit,  that 
it  had  the  right  to  take  and  to  perfect  this  appeal. 

Appellant  says  that  appellees  have  an  adequate  remedy 
at  law,  and  therefore  they  are  not  entitled  to  equitable 
relief.  We  do  not  think  that  this  contention  is  well  founded. 
Had  appellees  indorsed  the  certificates  they  could  not  there- 
after successfully  maintain  an  action  at  law  against  the 
bank,  since  the  production  of  the  indorsed  certificates  would 
defeat  them.  Nor  would  their  position  as  against  the  bank 
have  been  any  stronger  had  they  suffered  the  president  of 
the  board  to  indorse  the  certificates.  They  would  be  met 
by  that  indorsement,  which  is  duly  authorized  by  the  face 
of  the  certificates. 

Would  appellees  be  in  any  better  position  in  a  suitai  law 
against  Canby  &  Co.  after  the  latter  had  drawn  down  this 
money  in  either  of  the  ways  provided  ?  We  think  not.  In 
any  suit  at  law  against  either  the  bank  or  against  Canby  & 
Co.,  appellees  would  be  met  and  overthrown  by  the  strict 
terms  of  their  contract. 

On  the  other  hand,  if  appellees  submit  their  contention  to 
a  committee  of  the  board,  and  that  tribunal  proceeds  regu- 
larly, but  finds  and  fixes  the  price  of  settlement  at  the 
'*  cornered  "  price  and  not  at  the  actual  price,  they  would 
be  remediless  under  the  law  as  laid  down  in  Board  of  Trade 
V.  Nelson,  162  111.  431,  where  the  court  say  : 

"  Whether  the  evidence  before  the  board  of  directors  was 
sufficient  to  authorize  its  finding,  can  not  be  examined  into 
by  the  courts.  The  relator  stands  convinced  by  the  sen- 
tence of  a  tribunal  of  his  own  choice.  With  the  question 
whether  that  judgment  was  correct  upon  the  facts,  the 
courts  have  nothing  to  do." 

We  do  not  think  that  appellees  have  an  adequate  remedy 
at  law.  Their  remedy  in  that  court  is  not  plain  and  ade- 
quate.    11  A.  &  E.  Ency.  (2d  Ed.)  200,  and  cases  cited. 

The  running  of  the  corner  on  the  board  of  trade,  by 
which  the  exorbitant  and  fictitious  price  of  sixty-four  cents 
per  bushel  was  fixed  for  oats,  when  the  reasonable  and 
actual  price  of  that  grain  was  then  but   thirty-eight  cents 
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per  bushel,  was  a  violation  of  the  criminal  statute.  One 
who  seeks  to  avail  himself  of  a  crime  and  thereby  to  de- 
prive another  of  his  property,  will  be  restrained  in  equity. 
This  is  true,  whether  he  or  another  committed  the  crime  by 
which  he  attempts  to  benefit  himself.  Farmers'  &  D.  Ins. 
Co.  V.  German  I.  C,  79  Ky.  598.  In  such  a  case  the  legal 
rights  of  the  complainant  have  been  changed  by  fraud. 

"  The  destructive  effect  of  fraud  upon  any  contract,  con- 
veyance, or  other  transaction,  is  so  essential  and  far  reach- 
ing, that  no  person,  however  free  from  any  participation  in 
the  fraud,  can  avail  himself  of  what  has  been  obtained  by 
the  fraud  of  another,  unless  he  is  not  only  innocent,  but  has 
given  some  valuable  consideration."  2  Fomeroy's  Jurisp. 
(2d  Ed.),  Sec.  699. 

See,  also.  Sec.  918,  where  the  author  lays  down  the  fol- 
lowing proposition: 

"  The  remedy  which  equity  gives  to  the  defrauded  person 
is  most  extensive.  It  reaches  all  those  who  were  actually 
concerned  in  the  fraud,  all  who  directly  and  knowingly 
participated  in  its  fruits,"  etc. 

It  is  a  familiar  rule  that  courts  of  equity  have  concur- 
rent jurisdiction  with  courts  of  law  on  questions  of  fraud. 
Grand  Tower  v.  Walton,  150  111.  436. 

We  are  of  the  opinion  that  the  question  as  to  the  juris- 
diction of  a  court  of  equity  in  a  case  like  the  one  at  bar  is 
settled  in  this  state. 

In  Ryan  v.  Cudahy,  157  111.  108,  Kyan  alleged  in  his  bill 
the  existence  of  a  corner  on  the  board  of  trade  in  short 
ribs  during  October,  1892,  by  which  the  price  of  that  com- 
modity was  run  up  to  $12  per  hundred  pounds,  when  the 
actual  market  value  and  price  was  but  $7.60  per  hundred; 
that  he  had  made  large  sales  of  short  ribs  for  October,  1892, 
delivery,  and  was  unable  to  deliver  on  such  sales  except 
at  such  exorbitant  price,  because  of  such  corner;  that  under 
the  rules  of  the  board  he  had  made  margin  deposits  upon 
such  trades;  that  disputes  having  arisen  between  him  and 
the  defendants,  Koloson  &  Co.,  concerning  such  diflferences, 
both  parties  had  appeared  before  a  committee  appointed 
under  section  6  of  rule  20  of  the  board  of  trade,  before 
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whom  he,  Ryan,  offered  to  prove  the  legitimate  market 
value  of  short  ribs  deliverable  October  31, 1892;  but  all  such 
offers  of  proof  were  rejected  and  were  not  considered  by 
the  committee;  that  the  committee  decided  the  margin 
deposits  were  payable  to  Roloson  &  Co.  and  that  unless 
enjoined  the  defendants  would  so  pay  over  such  money. 
An  ex  parte  temporary  injunction  was  granted.  The  de- 
fendants demurred  to  the  bill,  which  demurrer  the  court 
sustained  and  dismissed  the  bill.    Ryan  appealed. 

Appellee  contended  that  a  court  of  equity  had  no  juris- 
diction to  interfere  with  action  of  the  board,  or  of  its 
committees,  citing  People  ex  rel.  Page  v.  Board  of  Trade, 
45  111.  112;  Fisher  v.  same,  80  111.  85,  People  ex  rel.  Rice 
V.  same,  80  111.  134;  Baxter  v.  same,  83  111.  146;  Sturges  v. 
same,  86  111.  441;  and  Pitcher  v.  same,  121  111.  412.  The 
court  admits  that 

"  Language  may  have  been  used  in  some  of  the  cases 
cited  which  might,  without  a  close  investigation  of  the 
questions  involved  in  the  cases,  lead  to  the  conclusion 
reached  by  counsel.  But  upon  a  careful  consideration  of 
the  questions  involved  and  decided  in  each  case,  it  will  be 
found  that  the  question  presented  by  this  record  did  not 
arise  in  those  cases  and  was  not  decided." 

The  court  then  states  and  differentiates  each  of  these 
cases.     Its  conclusion  is: 

"  If  the  allegations  of  complainant's  bill  are  true — and 
they  are  admitted  to  be  true  by  the  demurrer — we  are  in- 
clined to  the  opinion  that  he  has  made  a  case  by  his  bill 
which  entitled  him  to  relief." 

In  the  Ryan  case  the  jurisdiction  of  the  court  was  based 
upon  the  fact  that  the  board  turned  him  away  without  a 
proper  hearing.  .  In  the  bill  at  bar  the  jurisdiction  of  a 
court  of  equity  arises  from  the  fact  that  the  defendants  are 
about  to  dispose  of  the  margin  money  in  dispute,  to  the 
detriment  of  appellees,  upon  an  exorbitant  and  fictitious 
price  created  by  a  corner,  and  under  a  by-law  which,  in 
that  regard,  is  invalid. 

After  fully  considering  the  whole  case  we  are  satisfied 
that  a  court  of  equity  has  jurisdiction  of  the  matters  here 
involved. 
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It  is  provided  in  the  charter  of  the  board  of  trade,  by 
section  one,  that  they  may  "  make  such  rules,  regulations 
and  by-laws  from  time  to  time  as  they  may  think  proper 
or  necessary  for  the  government  of  the  corporation  hereby 
created,  not  contrary  to  the  laws  of  the  land,"  and  by  section 
four^  "  The  said  corporation  is  hereby  authorized  to  estab- 
lish such  rules,  rec^ulations  and  by-laws  for  the  management 
of  their  business,  and  the  mode  in  which  it  shall  be  trans- 
acted, as  they  may  think  proper,"  and  by  section  six^  "  Said 
corporation  shall  have  the  right  to  admit  or  expel  such 
persons  as  they  may  see  fit,  in  manner  to  be  prescribed  by 
the  rules,  regulations  and  by-laws  thereof."  By  section 
seven  it  is  granted  power  to  appoint  committees  "for  the 
settlement  of  such  matters  of  difference  as  may  be  volun- 
tarily submitted  for  arbitration"  by  its  members;  and  sec- 
tion eight  gives  to  the  final  award  upon  such  submission  the 
force  and  effect  of  a  judgment  of  a  court  of  law. 

Under  these  powers  and  other  powers  contained  in  such 
charter,  and  for  the  purpose  of  carrying  them  into  effect, 
the  board  of  trade  adopted  certain  rules  and  by-laws  which 
were  in  force  May  15,  1902,  and  have  ever  since  remained 
in  force. 

We  do  not  wish  to  be  understood  as  intending  to  inter- 
fere with  the  disciplinary  powers  of  the  board  of  trade. 
With  the  exercise  of  such  powers  we  are  not  concerned. 
The  corporation  is  the  only  tribunal  having  the  right  to 
decide  whom  it  will  admit  to  and  whom  it  will  expel  from 
its  membership.  It  has  full  and  exclusive  power  to  disci- 
pline its  members,  free  from  the  interference  of  any  court, 
so  long  as  in  so  doing  it  obeys  its  own  lawful  rules  and  reg- 
ulations.    Ryan  v.  Board  of  Trade,  s^ipra. 

The  right  of  the  corporation  under  section  seven  of  its 
charter  to  appoint  a  committee  which  sits  as  a  court,  with 
the  right  to  administer  oaths  and  to  compel  the  attendance 
of  witnesses,  and  whose  final  award  has  the  force  and  effect 
of  the  judgment  of  a  court  of  law,  in  such  matters  of 
difference  as  are  voluntarily  submitted  to  them,  is  not  here 
in  issue.     It  is  well  that  one  who  stands  convicted  by  a 
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tribunal  of  his  own  choice,  should  be  estopped  from  ques- 
tioning its  judgment.     Board  of  Trade  v.  Nelson,  mcpra. 

The  only  one  of  these  rules  or  by-laws  with  which  we 
are  directly  concerned  in  this  case  is  rule  20,  relating  to 
"Deposits  to  secure  the  fulfillment  of  time  contracts." 
These  deposits  were  made  by  appellees  and  are  held  by  the 
appellant  bank.  Section  6  of  rule  20,  in  part,  reads  as 
follows : 

"  Sec.  6.  Upon  the  fulfillment  or  settlement  of  anyi 
contract,  or  upon  the  closing  of  any  contract  under  the  pro- 
vision of  section  5  of  this  rule,  deposits  upon  which  have 
been  made,  and  when  the  full  adjustment  of  all  differences 
relating  to  the  same  shall  have  been  elTected,  the  deposits 
shall  thereupon  be  payable  to  the  partv'  depositing  the 
same;  and  the  joint  indorsement  of  both  parties  upon  the 
certificate  shall  be  a  sufficient  authority  to  the  party  hold- 
ing the  deposit  to  pay  the  same  to  the  holder  of  the  certifi- 
cate; or  in  case  of  a  failure  between  the  contracting  parties 
to  adjust  and  settle  their  respective  claims  upon  the  deposit 
within  three  (3)  business  days  after  the  maturity  of  all  con- 
tracts upon  which  the  deposit  is  applicable,  the  matter  in 
dispute  shall,  upon  the  application  of  either  party  to  such 
contract,  be  submitted  to  a  select  committee  of  three  dis- 
interested persons,  members  of -the  association,  to  be 
appointed  by  the  president,  which  committee  shall,  without 
unnecessary  delay,  summon  the  party  before  them,  and 
hear  such  evidence  under  oath  as  either  may  wish  to  sub- 
mit touching  their  claims  to  the  deposit,  and  shall  by  a 
majority  vote  decide  and  report  to  the  president  of  the 
board,  in  writing,  in  what  manner  and  to  whom  the  deposit 
is  payable,  either  wholly  or  in  part;  whereupon  the  presi- 
dent shall  indorse  on  either  the  original  or  duplicate  certifi- 
cate an  order  for  the  payment  of  such  deposits  in  accord- 
ance with  the  decision  of  said  committee,  and  such  order 
shall  be  a  sufficient  warranty  to  the  party  holding  the 
deposit  to  pay  the  same  in  accordance  with  such  order." 

If  it  is  in  the  power  of  the  board  of  trade  to  enact  and  to 
enforce  the  part  of  this  section  above  quoted,  then  the 
injunctional  order  of  the  court  below  must  be  reversed. 
On  the  other  hand,  if  the  corporation  lacks  such  power, 
either  because  it  is  not  granted  by  the  charter,  or  because 
the  exercise  of  such  power  is  contrary  to  the  law  of  the 
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land,  then  the  order  of  the  learned  chancellor  must  be 
affirmed.  A  by-law  of  a  corporation  to  be  valid  must  be 
authorized  by  its  charter.  Section  7  of  the  charter  does 
not  give  the  corporation  the  power  to  pass  section  6  of  rule 
20,  because  said  section  7  relates  solely  to  the  determina- 
ation  of  matters  that  are  voluntarily  submitted  to  the  com- 
mittee for  decision.  This  section  7  is  the  only  section  of 
the  charter  that  in  direct  terms  gives  any  effective  power 
of  arbitration  to  the  corporation.  Nowhere  in  the  charter 
is  the  power  given,  in  express  words  or  by  necessary  impli- 
cation, to  the  board  to  pass  upon  the  property  rights  of  its 
members  without  their  consent.  Under  the  settled  rules 
of  construction  of  corporate  powers,  only  those  powers  are 
conferred  as  are  given  in  express  words  or  by  necessary 
implication. 

"  The  charter  of  a  corporation  read  in  the  light  of  any 
general  laws  which  are  applicable,  is  the  measure  of  itis 
powers,  and  the  enumeration  of  those  powers  implies  the 
exclusion  of  all  others  not  fairly  incidental."  Central  Tr. 
Co.  V.Pullman  P.  C.  Co.,  139  U.  S.  24;  cited  and  adopted 
in  Nat'l  H.  B.  Ass'n  v.  Bank,  181  111.  41. 

So  far  as  section  6  of  rule  20  requires  compulsory  sub- 
mission of  property  rights,  the  corporation  had  no  right  to 
adopt  it,  for  the  General  Assembly  did  not  grant  it  that 
power. 

Appellees  having  come  into  court  praying  for  the  ascer- 
tainment and  protection  of  their  property  rights,  and  the 
court  being  the  only  body  that  can  pass  upon  the  questions 
here  involved,  the  decree  of  the  court  below  is  right  and 
should  be  affirmed. 

Mr.  Justice  Adams  :  I  concur  in  the  decision  in  this 
cause,  for  the  reasons  that  the  case  stated  in  the  bill  is 
within  the  jurisdiction  of  a  court  of  equity;  because  the 
interposition  of  the  court  by  temporary  injunction  is,  in 
v'iew  of  the  facts  stated  in  the  bill,  necessary  to  preserve 
appellees'  rights;  and  because  there  is  a  dispute  between 
the  appellees  and  Can  by  &  Co.  in  reference  to  their  claims 
respectively,  to  the  deposit  with  appellant,  evidenced  by  the 
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certificate  of  deposit,  which  dispute  the  board  of  trade  can 
not,  by  its  charter,  determine  against  the  will  of  one  of 
the  defendants,  or  otherwise  than  by  their  joint  submis- 
sion of  such  dispute  to  arbitration,  as  provided  by  section 
7  of  the  charter  of  the  board. 


Alton  Grain  Company  t.  J.  Henry  Norton. 

Bill  for  an  Injnnetlon.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Arthur  H.  Chetlain,  Judge  presiding.  Heard  in 
this  court  at  the  October  term,  1902.  Reversed  in  part  and  a£Srmed  in 
part.    Opinion  filed  January  8,  1003. 

James  E.  Monroe,  attorney  for  appellant. 

CcsTER,  GoDDARD  &  Griffin,  attomcys  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

The  injunctional  decree  rendered  herein  is  reversed,  in  so 
far  as  it  enjoins  the  defendant,  the  Alton  Grain  Company, 
from  preferring  any  charges  against  the  complainant,  J. 
Henrj^  Norton,  before  the  directors  of  said  board  of  trade 
for  failure  upon  his  part  to  carry  out  the  terms  of  his  con- 
tract for  the  delivery  of  contract  or  standard  oats  to  the 
said  defendant  during  the  month  of  July,  1902,  and  from 
preferring  any  charges  against  the  said  J.  Henry  Norton 
before  the  board  of  directors  of  the  board  of  trade  for  the 
purpose  of  disciplining  him,  or  in  anywise  calling  him 
to  account  for  his  failure  or  alleged  failure  to  carry  out 
the  terms  of  said  contract  for  the  delivery  of  contract  or 
standard  oats  to  the  defenclant  during  the  month  of 
July,  1902. 

The  remainder  of  said  injunctional  order  is  hereby 
affirmed.  # 

The  decision  of  this  case,  in  so  far  as  the  interlocutory 
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decree  is  affirmed,   is  controlled  by  the  opinion  filed  in 
Bank  of  Montreal  v.  Waite,  supra. 

Mb.  Justice  Adams:     I  concur  in  the  decision,  except  in 
so  far  as  it  reverses  part  of  the  order  of  the  Superior  Court. 


105      886 
r209s  504 


Mary  A.  McMullen  et  al.  v.  Frank  P.  Reynolds. 

1.  9r ATUTES—Secf ion  ^,  Chapter  106,  R,  8,,  Cofw^rued.— -Section  40, 
chapter  106,  R.  S.,  should  be  construed  as  meaning  that  a  defense,  valid 
and  substantial  in  character,  made  in  good  faith  and  on  reasonable 
grounds,  should  exempt  a  defendant  from  paying  a  solicitor  of  his  adver- 
sary, not  for  services  rendered  to  him,  hut  for  a  hostile  attack  upon 
what  he  in  good  faith  believes  to  be  his  substantial  right. 

2.  SoLicrroRS'  Fees— In  Partition  Proeeeding—'Defenae  Required  to 
Prevent  the  Apportionment  of  Co«f«.— With  reference  to  making  allow- 
ance for  solicitors'  fees  in  a  partition  proceeding,  the  substantial  defense 
required  to  prevent  the  apportionment  of  costs,  including  attorneys 
fees,  must,  first,  be  made  in  good  faith,  though  not  necessarily  success- 
ful; second,  must  be  substantial;  third,  must  not  be  made  where  it  is 
unnecessary  for  defendants  or  any  of  them  to  employ  counsel  to  protect 
their  interests  in  the  land  sought  to  be  partitioned. 

8.  Same—  What  the  Court  May  Take  into  Consideration  in  Deter- 
mining,—\n  determining  the  amount  of  solicitors*  fees,  the  court  should 
take  into  consideration  the  personal  skill  and  standing  of  the  lawyer, 
his  experience,  the  nature  of  the  controversy  both  in  regard  to  the 
amount  involved  and  the  character  and  nature  of  the  questions  raised 
in  the  case,  as  well  as  the  result 

4.  Samk— Decree  May  he  Entered  in  Favor  of  the  Solicitor  Not  a 
Party  to  the  Suit,— It  is  entirely  regular  and  proper  to  enter  a  decree 
for  solicitors*  fees  in  favor  of  a  solicitor  who  is  not  a  party  to  the  suit. 

Bill  for  Partition.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Edward  P.  Vail,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed 
January  16,  1903. 

Young,  Makeel,  Bradley  &  Frakk,  attorneys  for  appel- 
lants. 

William  Slack,  attorney  for  appellee. 
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Mb.  Justice  Burke  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  the  partition  of  real  estate  and  the 
only  contest  was  over  that  part  of  the  decree  apportioning 
solicitors'  fees.  The  statute  provides  that  in  all  such  cases 
^'  when  the  rights  and  interests  of  all  the  parties  in  interest 
are  properly  set  forth  in  the  petition,  the  court  shall  appor- 
tion the  costs,  including  the  reasonable  solicitors'  fees, 
among  the  parties  in  interest  in  the  suit,  so  that  each  party 
shall  pay  his  or  her  equitable  portion  thereof,  unless  the 
defendants  or  some  one  of  them  shall  interpose  a  good  and 
substantial  defense  to  said  petition."  Section  40,  chapter 
106  of  the  Revised  Statutes. 

In  Metheny  v.  Bohn,  164  111.  495,  the  court  say: 

"  By  the  statute,  the  court  is  directed  to  apportion  the  fees 
when  the  rights  and  interests  of  all  the  parties  in  interest 
are  properly  set  forth,  unless  some  defendant  shall  interpose 
a  good  and  substantial  defense  to  the  bill  and  petition.  To 
such  a  bill  no  defense  can  be  successful;  ana  to  sa}'^  that 
defendant  should  pay  complainant's  solicitor  unless  he  suc- 
ceeded in  an  impossible  defense,  would  be  absurd." 

The  court  held  that  the  statute  should  be  construed  as 
meaning  that  a  defense,  valid  and  substantial  in  character, 
made  in  good  faith  and  on  reasonable  grounds,  should 
exempt  a  defendant  from  paying  a  solicitor  of  his  adver- 
sary, not  for  services  rendered  to  him,  but  for  a  hostile 
attack  upon  what  he  in  good  faith  believes  to  be  his  sub- 
stantial right. 

In  Walker  v.  Tink,  159  111.  323,  a  solicitor's  fee  was 
allowed,  but  no  good  or  substantial  defense  Was  even 
alleged.  In  Hartwell  v.  Default,  159  111.  325,  the  names 
and  interests  of  all  the  parties  were  not  stated  in  the  orig- 
inal bill,  and  the  proceeding  was  hotly  contested  with  the 
result  that  the  court  refused  an  allowance  of  a  solicitor's 
fee.  To  the  same  effect  is  Stunz  v.  Stunz,  131  111.  210.  In 
Dunn  V.  Berkshire.  175  111.  24; J,  it  is  said : 

"Where  defense  in  a  proceeding  for  partition  is  substan- 
tial and  not  frivolous,  it  is  not  the  intention  of  the  legisla- 
ture that  the  defendant  should  be  compelled  to  bear  any 
portion  of  opposite  parties'  solicitors'  fees." 
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In  that  case,  the  defense  interposed  resulted  in  the  decree 
complained  of  by  the  party  filing  the  bill  and  in  such  a  case 
solicitor's  fees  are  not  proper  to  be  allowed  to  the  com- 
plainant's solicitor.  In  Habberton  v.  Habberton,  156  111. 
444,  complainant  failed  in  his  original  bill  to  set  forth  cor- 
rectly the  rights  and  interests  of  the  different  owners  of 
the  lands,  but  this  defect  was  obviated  by  an  amendment 
of  the  bill.  An  answer  was  prepared  and  filed  for  the  pur- 
pose of  correcting  the  original  bill,  but  the  court  found 
that  the  complainant  had  prepared  and  would  have  made 
this  amendment  without  such  answer,  and  that  the  answer 
was  therefore  not  necessary;  that  there  was  no  contest 
between  the  complainant  and  the  defendants  as  to  the 
shares  to  which  they  were  entitled,  and  upon  this  showing 
an  allowance  for  attorney's  fees  was  made.  In  Bliss  v. 
Seeley,  191  111.  461,  the  defense  was  held  to  be  good  in  the 
court  below  but  bad  in  the  Supreme  Court;  however,  not 
formal,  frivolous  or  vexatious,  but  a  defense  of  a  substan- 
tial character. 

The  law  in  this  state,  then,  with  reference  to  making 
allowance  for  solicitors'  fees  in  a  partition  proceeding,  is 
that  the  substantial  defense  required  to  prevent  the  appor- 
tionment of  costs,  including  attorneys'  fees,  (1)  must  be  made 
in  good  faith,  though  not  necessarily  successful;  (2)  must 
be  substantial;  (3)  must  not  be  made  where  it  is  unnecessary 
for  defendants  or  any  of  them  to  employ  counsel  to  protect 
their  interests  in  the  land  sought  to  be  partitioned. 

In  the  case  at  bar,  the  complainant  properly  set  forth  in 
her  bill  the  rights  and  interests  of  all  the  parties  interested 
in  the  property  sought  to  be  partitioned.  There  were  four 
defendant  owners  and  fourteen  tenants  defendant.  Against 
the  tenants,  orders  of  default  were  entered;  the  defendant 
owners,  by  counsel,  filed  their  joint  answer  admitting  that 
the  rights  and  interests  of  all  parties  interested  in  the  prop- 
ert}'^  were  properly  set  forth  in  the  bill;  and  that  they  and 
the  complainant  derived  their  title  from  a  common  source, 
as  properly  set  forth  in  the  bill;  but  denying  that  it  was 
necessar}^  for  complainant  to  give  history  of  title  in  her  bill 
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and  further  denying  that  complainant  was  entitled  to  the 
relief,  or  any  part  thereof,  in  said  bill  demanded.  Issues 
were  joined,  the  case  referred  to  the  master.  Little  or  no 
evidence  was  there  heard,  but  upon  statements  of  counsel 
and  the  pleadings,  the  master  reported  that  the  rights  and 
interests  of  the  complainant  and  defendants  in  the  property 
were  as  set  forth  in  complainant's  bill  and  as  admitted  by 
defendants'  answer.     The  court  approved  said  report. 

The  question  is,  was  this  answer,  as  tested  by  the  require- 
ments of  the  statute  and  the  decisions  of  this  state  above 
referred  to,  necessary  to  protect  their  interests  in  the  land, 
or  was  it  filed  in  good  faith  and  is  it  of  a  substantial  char- 
acter. It  is  suggested  by  counsel  for  appellant  that  upon 
an  examination  of  the  bill  by  defendants  it  became  appar- 
ent therefrom  that,  while  counsel  for  appellee  had  properly 
set  forth  the  rights  and  interests  of  all  parties,  still  that 
several  irrelevant  allegations  were  found  therein  with 
respect  to  the  history  of  the  title,  the  proof  of  which  would 
entail  an  unnecessary  expense  upon  the  parties  to  the  suit, 
and  that  therefore  defendants  were  justified  in  employing, 
and  did  in  good  faith  employ,  counsel  for  defense.  A  fur- 
ther reason  for  employing  counsel  is  stated  to  be  that  the 
names  and  places  of  residence  of  the  heirs  of  Thomasine 
Thomas,  who  have  no  interest  in  the  proceedings,  are  par- 
ticularly specified,  and  that  proper  steps  were  not  taken  to 
make  them  parties. 

From  an  inspection  of  the  bill,  we  find  that  the  rights 
and  interests  of  all  parties  were  properly  set  forth  and  we 
do  not  believe  that  the  slightest  apprehension  reasonably 
could  have  been  entertained,  that  the  rights  and  interests 
of  the  defendants  were  not  fully,  fairly  and  properly  therein 
set  forth  and  protected.  It  is  true  the  bill  contains  some 
unnecessary  allegations,  but  they  in  no  degree  called  in 
question  the  rights  of  the  defendants,  and  if  proof  there- 
under were  introduced,  could  have  at  most  but  slightly 
increased  the  costs  upon  reference.  Defendants'  counsel 
claim  that  they  represented  defendants  in  negotiating  with 
the  parties  and  with  the  commissioners  appointed  by  court 
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to  partition  the  property.  These  services,  if  rendered  by 
defendants  or  their  counsel,  were  voluntary.  There  is  no 
reason  to  believe  that  the  commissioners  sworn  to  do  their 
duty  would  not  have  properly  partitioned  the  property 
among  the  several  owners,  even  if  there  had  been  no  inter- 
ference with  them  on  the  part  of  the  defendants  or  their 
counsel.  In  fact  the  partition  of  the  premises  in  question 
was  highly  satisfactory  to  all  parties  interested.  Even  if 
counsel  for  appellant  did  succeed  in  reducing  the  expenses 
in  taking  the  evidence  by  an  amount  which  would  have 
been  incurred  before  the  master  in  showing  deraignment  of 
title,  this  is  not  a  reason  why  no  allowance  should  be  made 
for  a  solicitor's  fee  in  this  case,  but  might  properly  be  taken 
into  consideration  by  the  chancellor  in  fixing  the  amount  of 
such  fee.  ^  It  appears  from  the  evidence  that  the  amount, 
if  anything,  thus  saved  by  solicitor  for  appellant  would  be 
a  comparatively  small  sum,  perhaps  not  to  exceed  $5  in 
favor  of  each  owner. 

It  is  next  claimed  that  the  amount  of  fees  allowed  was 
excessive.  The  commission  appraised  the  property  to  be 
partitioned  at  the  sum  of  $72,500.  The  property  consisted 
of  two  pieces  of  land,  one  fifty  acres,  and  the  other  a  piece 
of  improved  city  real  estate.  The  proceedings  were  not 
complicated,  continued  only  through  a  few  months,  and 
involved  service  of  summons  upon  some  non-resident  own- 
ers, but  there  was  no  contest  in  the  proceedings,  except  as 
to  allowance  of  a  solicitor's  fee.  The  court  costs,  including 
the  master's  fee,  are  almost  nominal.  The  court  decreed  an 
allov^ance,  as  the  reasonable,  usual  and  customary  com- 
plainant's solicitor's  fee,  of  $1,999.98.  Several  lawyers  were 
called  as  witnesses  on  behalf  of  complainant  and  defend- 
ants. Their  testimony  was  very  conflicting  and  evidenced 
an  extraordinary  difference  in  their  opinions  as  to  the  rea- 
sonable, usual  and  customary  fees  earned  by  complainant's 
solicitor,  ranging  from  $250  to  $5,000. 

The  court  of  his  own  motion  called  three  distinguished 
members  of  the  Chicago  bar  and  submitted  the  case  as  here- 
inafter stated  to   them  as  to  what  was  a  reasonable,  usual 
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and  customary  fee  for  complainant's  solicitor,  under  the 
circumstances  of  the  case.  A  statement  of  the  case  was 
made  to  these  three  lawyers  by  the  court  and  supplementary 
statements  by  counsel  for  defendants,  and  these  gentlemen 
after  consideration  of  the  case  reported  to  the  court  that  in 
their  opinion  $2,000  would  be  reasonable  as  a  fee  cbarored 
by  reputable  attorneys  to  do  this  class  of  work  at  this  bar. 
The  court  committed  no  error  in  calling  these  men  and  tak- 
ing their  opinions  as  to  what  was  a  reasonable,  usual  and 
customary  charge  for  the  services  of  complainant's  solicitor 
rendered  in  this  case. 

In  determining  the  amount  of  solicitor's  fees  the  court 
should  take  into  consideration  the  personal  skill  and  stand- 
ing of  the  lawyer,  his  experience,  the  nature  of  the  contro- 
versy, both  in  regard  to  the  amount  involved  and  the 
character  and  nature  of  the  questions  raised  in  the  case,  as 
well  as  the  result.  In  view  of  the  large  amount  of  prop- 
erty involved  in  this  proceeding,  the  responsibility  of  an 
attorney  in  conducting  the  same,  the  labor  necessary  to 
learn  the  conditions  of  the  titles  to  the  various  pieces  of 
property  before  filing  the  bill,  the  names  and  residences  of 
the  parties  interested,  the  necessity  of  knowing  the  limits 
and  the  physical  situation  of  the  various  pieces  of  propert\% 
the  care  requisite  to  exclude  every  blemish  from  the  record 
of  proceedings  affecting  the  title  to  real  estate,  and  in  view 
of  the  amount  of  work  testified  to,  as  done  by  complainant's 
solicitor,  we  are  of  the  opinion  that  the  amount  fixed  by 
the  chancellor  is  fairly  based  upon  the  evidence,  excluding 
the  report  of  Messrs.  Shope,  Moran  and  Hardy.  However, 
we  consider  that  the  objection  by  counsel  for  defendants, 
after  hearing  such  report,  came  too  late,  because  defendants' 
counsel  took  part  in  making  a  statement  and  especially  in 
presenting  defendants'  side  of  the  case  to  the  said  three 
lawyers,  and  then,  after  concluding  his  statement  and  hear- 
ing the  court  request  the  said  gentlemen  to  confer  over  the 
statement,  he  remained  quiet  and  speculated  upon  the  re- 
port that  those  gentlemen  might  make,  and  not  until  he  had 
heard  their  report  did  he  make  the  slightest  objection  lo 
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the  competency  of  their  report.  However,  the  record  does 
not  show  whether  the  court  was  influenced  to  any  extent 
whatever  by,  or  even  look  into  consideration,  the  said 
report. 

In  the  case  for  partition  of  Dunn  v.  Berkshire,  supra^  it 
is  said,  "  It  is  unnecessary  to  discuss  the  question  of  the 
competency  of  this  evidence;  the  cause  was  heard  before 
the  chancellor  and  it  is  presumed  that  he  considered  only 
competent  evidence  in  rendering  the  decree."  The  record 
shows  there  was  sufficient  competent  evidence  upon  which 
to  base  that  portion  of  the  decree  in  this  case  fixing  the 
amount  of  the  complainant's  solicitors  fee. 

Appellant  oflfered  to  prove  by  the  witness  Kenny,  certain 
negotiations  prior  to  the  filing  of  the  bill,  but  the  bill  was 
subsequently  filed  and  a  satisfactory  partition  made.  Com- 
plainant had  good  right  to  invoke  the  aid  of  the  court  for 
partition,  if  she  so  elected,  and  any  negotiations  not  result- 
ing satisfactorily  were  no  bar  to  the  beginning  of  the  suit 
in  partition,  and  proof  thereof,  under  the  circumstances  of 
this  case,  would  have  been  entirely  immaterial. 

It  is  further  insisted  that  it  was  error  to  enter  a  decree 
for  solicitor's  fees  in  favor  of  the  solicitor,  he  not  being  a 
party  to  the  suit.  We  think  the  order  was  entirely  regular 
and  proper.  The  decree  orders  that  amount  be  apportioned 
as  follows : 

"Complainant  to  pay  Frank  P.  Reynolds, complainant's 
solicitor,  $333.32  thereof;  that  the  defendant,  Mary  A. 
McMullen,  pay  to  said  Frank  P.  Reynolds,  solicitor  as  afore- 
said, one-sixth  part  of  said  nineteenth  part  of  said  $1,999.98, 
namely,  $333.33;  and  the  said  last  mentioned  amount  so 
ordered  to  be  paid  is  hereby  made  a  lien' upon  the  interests 
of  said  Mary  McMullen  in  the  premises  so  set  apart  for  her; 
that  payment  be  n»ade  within  ten  days  from  and  after  the 
date  of  entering  this  decree,  and  that  in  default  of  payment 
as  aforesaid,  execution  issue  in  favor  of  said  Reynolds  and 
against  said  Mary  A.  McMullen  for  said  last  mentioned 
sum  of  money." 

The  decree  made  a  like  provision  for  lien  and  payment 
of  the  same  amount  by  each  one  of  the  defendants.  ]n 
Ilabberton   v.   Habberton,  supra^  a   similar   decree    was 
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approved  by  the  Supreme  Court.  It  was  there  directed 
that  the  parties  to  that  suit,  complainant  and  defendants, 
pay  the  solicitor's  fee  "  in  accordance  with  their  respective 
interests  in  the  premises,  as  found  by  the  decree  of  this 
court  *  *  *  but  said  sum  to  be  a  lien  upon  the  lands 
in  this  decree."  In  that  case,  it  was  held  that  no  one  owner 
could  be  required  to  pay  more  than  an  equal  proportion  of 
the  amount  in  view  of  the  land  he  had,  and  when  he  had 
paid  that  amount,  his  part  of  the  land  was  held  to  be 
free  from  the  lien.  The  decree  entered  in  the  case  at  bar 
assesses  his  fee  as  costs  in  favor  of  complainant's  solic- 
itor. The  statute  provides  "  that  the  court  shall  apportion 
the  costs,  including  the  reasonable  solicitor's  fee,  so  that  each 
party  shall  pay  his  equitable  portion  thereof."  The  term 
"  each  party  "  as  used  in  the  statute  applies  to  the  complain- 
ant as  much  as  to  the  defendants.  It  would  be  absurd  to 
order  the  complainant  to  pay  himself  his  portion  of  the 
solicitor's  fee.  The  provision  in  the  statute  is  made  for  the 
benefit  and  should  be  in  favor  of  the  solicitor.  Counsel 
have  referred  to  a  line  of  cases  involvino^  the  con^  ru  *'nn 
of  the  statute  in  relation  to  solicitor's  fees  in  divorce  pro- 
ceedings, but  the  statutes  and  the  principles  controlling  the 
allowance  of  solicitors'  fees  in  the  two  proceedings  for 
partition  of  real  estate  and  for  divorce  are  entirely  ditterenc. 
In  divorce  proceedings,  the  husband  is  required  to  pay  his 
wife  her  reasonable  solicitor's  fees,  in  order  that  she  may 
thereafter  be  entirely  independent  and  free  to  decide 
whether  she  will  use  the  amount  of  money  thus  awarded  her 
as  her  reasonable  solicitor's  fees  with  which  to  defend  her- 
self, or  will  make  default  therein;  but  the  theory  of  the 
statute  providing  that  the  court  shall  apportion  a  reasonable 
solicitor's  fee  is  not  that  the  fee  is  to  be  paid  to  the  com- 
plainant for  his  exclusive  benefit,  but  for  the  exclusive 
benefit  of  the  solicitor,  who  renders  valuable  service  to 
all  parties  in  the  proceeding.  In  this  case,  no  direction 
that  a  master  in  chancery  execute  the  decree  or  col- 
lect the  costs,  including  the  solicitor's  fee  paj^able  to 
complainant's    solicitor,   Frank  P.  Reynolds,  is  made,  but 
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paragraph  fifty-seven  of  the  chancery  act  provides  that 
in  such  case,  the  decree  may  be  carried  into  effect  by 
execution,  which,  when  issued,  shall  have  the  same  opera, 
tion  and  force  as  similar  writs  issued  upon  a  judgment 
at  law.  In  Lilly  v.  Shaw,  59  111.  72,  the  court  found 
that  in  a  contested  case  a  solicitor's  fee  had  been  improp- 
erly allowed,  and  further  remarked  that  the  form  of  the 
order  did  not  follow  statute.  But  in  preparing  the  order 
in  this  case,  the  statute,  as  above  shown,  was  strictly  fol- 
lowed. "We  are  therefore  of  the  opinion  that  the  form  of 
the  decree  whereby  the  court  apportioned  the  costs,  includ- 
ing the  reasonable  solicitor's  fee,  among  the  parties  in 
interest  in  the  suit  so  that  each  party  should  pay  his  or  her 
equitable  portion  thereof,  complied  in  every  respect  with 
the  requirements  of  the  statute. 
The  decree  of  the  Circuit  Court  is  aflBrmed. 
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1.  TRACTICK—Where  Juries  Have  Found  Three  Times  the  Skime 
Way.— VJ here  the  facta  have  been  determined  the  same  way  three 
times,  the  vei'dict  should  be  deemed  conclusive  unless  material  errors 
of  law  have  intervened,  or  it  is  made  to  appear  that  passion,  partiality 
or  prejudice  have  guided  the  verdict. 

Assumpsit. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1901.  Opinion  filed  January  16,  1908. 
Remittitur  filed  and  cause  affirmed  January  22,  1908. 

IIeckman,  Elsdon  &  Shaw,  attorneys  for  appellant. 

Arthur  B.  Wells  and  John  M.  Blakeley,  attorneys  for 
appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  an  appeal  from  a  judgment  for  $5,000  entered 
pursuant  to  the  verdict  of  a  jury  assessing  appellee's  dam- 
ages at  that  sum. 
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The  suit  is  brought  in  assumpsit  under  the  common 
counts,  upon  an  alleged  verbal  contract.  Appellee  states 
that  he  was  by  a  written  document  given  the  exclusive 
agency,  for  thirty  days,  to  effect  a  sale  of  Boone  Block,  Chi- 
cago, for  $250,000;  that  upon  appellee's  refusal  of  the  con- 
tract on  those  terms  and  its  return  to  appellant,  the  latter 
abandoned  the  limitation  as  to  time,  saying  to  appellee, 
"  never  mind  the  thirty  days;  go  ahead  and  sell  it; "  that 
subsequently  there  was  a  further  modification  by  which 
appellant  authorized  appellee  to  effect  a  sale  to  the  final 
purchaser,  Wirt  D.  Walker,  who  owned  the  corner  adjoin- 
ing said  Boone  Block,  the  consideration  to  be  certain  prop- 
erties belonging  to  the  latter,  to  be  taken  in  exchange  as 
equivalent  to  the  price  originally  named.  Appellee  claims 
to  have  fully  performed  the  contract,  to  have  induced 
Walker  to  make  the  exchange,  and  brought  the  parties 
together  so  that  the  transaction  was  finally  consummated; 
It  is  claimed  that  there  was  an  understanding  between  the 
parties  to  the  suit  that  appellee  should  receive  $5,000  as  a 
commission  for  effecting  the  sale.  This,  however,  does  not 
seem  to  have  been  included  in  the  actual  terms  of  the  con- 
tract as  it  is  stated  by  appellee.  What  was  said  about  that 
seems  to  have  been  prior  to  the  time  when,  by  the  written 
instrument,  a  contract  was  first  given  to  appellee  as  he 
,  states,  and  so  far  as  appears  from  his  statement  of  the  con- 
tents of  that  paper,  it  contained  no  reference  to  any  spe- 
cific sum  to  be  paid  him  as  commissions,  and  this  appeal's 
to  have  been  omitted  also  from  the  alleged  verbal  contract 
and  its  modifications  as  testified  to  by  appellee.  The  con- 
tract, according  to  the  abstract  of  appellee's  testimony 
before  us,  was  an  authorization  or  employment  to  effect  a 
sale  or  exchange  of  Boone  Block  for  $250,000,  or  for  cer- 
tain specified  property  then  belonging  to  Wirt  D.  Walker, 
the  compensation  for  so  doing  to  be  quantum  meruit. 

The  cause  has  been  tried  now  four  times  before  as  many 
different  juries,  each  trial  resulting  in  a  verdict  in  favor  of 
appellee.  The  first  verdict  awarded  him  $3,000.  This 
was  set  aside.    Upon  the  second  trial  there  was  a  verdict 
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for  $2,500.  This  also  was  set  aside.  CTpon  the  third  trial 
appellee  recovered  a  verdict  and  ^  judgment  for  $5,000. 
This  was  affirmed  by  the  Appellate  Court  (Parmly  v.  Far- 
rar,  67  111.  A  pp.  624),  but  reversed  by  the  Supreme  Court 
for  error  in  the  refusal  of  an  instruction.  (Parmly  v.  Far- 
rar, 169  III.  606.)  There  is  now  a  fourth  verdict  in  favor 
of  appellee  upon  which  a  judgment  has  been  entered,  which 
we  are  asked  to  reverse. 

When  the  cause  was  in  the  Appellate  Court  upon  the 
former  appeal  from  a  judgment  for  the  same  amount  as  in 
the  present  instance,  it  was  said  :  "  We  will  not  examine 
-  the  facts  in  the  face  of  three  verdicts  against  the  appellant 
upon  the  same  issue  *  *  *  further  than  to  ascertain  if 
there  was  evidence  that  fairly  tended  to  support  the  ver- 
dict." The  cause  is  now  here  with  a  fourth  verdict  in 
favor  of  appellee  upon  the  same  pleadings,  and  so  far  as  we 
are  advised,  substantially  the  same  evidence.  In  the  pres- 
ent instance,  as  heretofore,  it  is  clear  that  there  is  "  enough 
evidence  upon  which  a  jury  might  do  as  was  done," 
although  it  is  still  true  in  our  opinion,  as  heretofore,  that 
the  preponderance  is  with  the  appellant.  In  the  opinion 
of  the  Appellate  Court  above  referred  to,  Mr.  Justice 
Shepard  reviews  the  effects  of  repeated  verdicts,  and  con- 
cludes that  unless  material  errors  of  law  have  intervened  or 
it  is  made  to  appear  that  passion,  partiality  or  prejudice 
have  guided  the  verdict,  the  facts  three  times  determined 
the  same  way  should  be  deemed  conclusive.  This  does  not 
in  the  case  at  bar  apply  to  the  amount  of  the  verdict,  for 
that  has  varied  as  before  stated.  But  that  appellee  is 
entitled  to  recover  some  amount,  we  are  compelled  to  con- 
clude as  finally  settled.  It  is  not  to  be  presumed  that  pas- 
sion, partiality  or  prejudice  have  influenced  four  diflferent 
juries  in  as  many  trials. 

It  is  urged,  however,  that  the  judgment  must  be  reversed 
for  errors  of  law.  What  we  have  above  said,  sufficiently 
disposes  of  the  first  objection,  that  the  preponderance  of  the 
evidence  is  with  appellant.  Even  if  it  is  true,  and  as  we 
have  said,  we  incline  to  that  opinion,  the  repeated  verdicts 
preclude  further  review. 
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It  is  urged  that  there  is  no  evidence  to  support  the  ver- 
dict, first,  because  the  contract  testified  to  by  appellee  con- 
templated payment  of  a  commission  only  in  case  there  was 
a  sale  for  $250,000;  and  that  as  there  was  no  sale,  but 
merely  an  exchange  of  properties,  the  contract  was  not  per- 
formed; and  second,  because  there  is  no  evidence  that  the 
real  estate  received  by  appellant  in  exchange  was  worth 
§250,000.  However  that  may  be,  there  is  evidence  from 
which  the  jury  could  find  that  the  contract  was  fully  per- 
formed by  appellee,  if,  as  they  seem  to  have  done,  they  con- 
sidered that  appellee  did  in  fact  bring  about  the  sale  or 
exchange  by  the  efforts  to  which  he  testifies.  The  mere 
fact  that  appellant  mB,y  have  finally  consented  in  conclud- 
ing the  sale  to  a  reduction  in  the  consideration,  or  to  receiv- 
ing payment  in  other  property  instead  of  cash,  would  not 
deprive  appellee  of  any  right  he  might  have  to  a  commis- 
sion already  earned.  See  Parmly  v.  Farrar  {8upra\  67  111. 
App.  624-628.  There  is  testimony  tending  to  show  that 
appellant  authorized  appellee  to  make  the  trade  as  it  was 
finally  concluded,  which,  if  true,  was  a  modification  in  that 
respect  of  the  original  terms  of  the  alleged  contract. 

It  is  urged  that  the  court  erred  in  excluding  from  the 
jury  certain  evidence  concerning  the  negotiations  which  it 
is  said  resulted  in  the  exchange  between  appellant  and 
Walker,  to  whom  Boone  Block  was  conveyed.  By  this 
refused  evidence,  it  was  sought  to  show  the  physical  con- 
dition of  Boone  Block  at  the  time  the  negotiation  between 
appellant  and  the  purchaser.  Walker,  was  entered  into;  that 
Walker,  acting  under  a  party  wall  agreement  with  appel- 
lant, had  removed  the  wall  of  Boone  Block  for  the  erection 
of  a  new  party  wall  between  the  properties;  that  appel- 
lant's tenants  had  been  interfered  with,  and  water  pipes 
frozen  in  consequence  of  the  removal;  that  Walker  had 
become  liable  to  appellant  for  damages,  and  that  it  was  these 
conditions  and  this  liability  which  led  to  the  negotiations 
and  induced  Walker  to  make  the  exchange  by  which  he 
acquired  title  to  Boone  Block,  and  avoided  claims  for  dam- 
ages and  also  the  expense  of  the  erection  of  a  party   wall 
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between  the  properties;  conditions  with  which  appellee  bad 
nothing  whatever  to  do.  It  is  urged,  however,  in  behalf  of 
appellee,  that  the  evidence  was  properly  excluded,  because 
it  related  only  to  matters  occurring  after  appellee  had 
brought  appellant  and  Walker  together  and  earned  bis 
commission  under  the  alleged  contract,  and  that  it  was 
therefore  immaterial.  That,  however,  is  the  point  in  dis- 
pute— whether  appellee  did  bring  the  parties  together  and 
earn  his  commissions,  and  some  of  the  evidence  to  which 
objections  were  sustained,  was,  we  think,  competent  as 
bearing  upon  that  question.  Appellee  claimed  that  the 
exchange  with  Walker  was  consummated,  as  he  says  he  told 
appellant,  ''  on  the  identical  figures  I  advised  him  to  make, 
and  you  to  make,  and  the  identical  figures  that  you  asked  me 
to  submit  to  him."  It  was,  we  think,  competent  for  appel- 
lant to  show  that  other  circumstances  existed  calculated  to 
bring  the  parties  together  and  to  effect  the  sale  or  exchange, 
such  evidence  having  a  direct  bearing  upon  the  question 
whether  appellee's  efforts  or  other  causes  brought  it  about. 
It  does  appear,  however,  that  by  appellee's  direct  testimony 
the  jury  were  advised  of  the  existence  of  these  conditions; 
and  that  appellant  was  claiming  "  that  Walker  was  piling  up 
a  great  lot  of  damages  against  himself,"  because  of  the  party 
wall.  The  facts  were  therefore  made  known  to  the  jury, 
notwithstanding  the  rejection  of  the  evidence  referred  to. 
Appellant  was  not  permitted  to  introduce  a  letter  which  he 
claims  to  have  written  to  Walker,  calling  the  latter's  atten- 
tion to  damages  likely  to  arise  from  the  conditions  created 
by  tearing  out  the  wall;  and  evidence  of  a  third  party,  as  to 
what  he  heard  said  by  appellant  and  Walker,  appellee  not 
being  present,  in  conversations  relating  to  the  exchange, 
was  also  ruled  out.  But  Walker  himself  had  been  put  on 
the  stand,  and  had  testified  sweepingly  that  appellee  was 
not  instrumental  in  bringing  about  the  sale.  His  testi- 
mony was  the  best  evidence  on  the  matters  I'eferred  to,  and 
the  general  rule  that  parties  can  not  be  permitted  to  intro- 
duce evidence  for  themselves  made  by  writing  letters  or  by 
making  statements  in  conversations  of  which   the  party 
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aflFected  thereby  is  not  cognizant,  is  not  to  be  lightly  disre- 
garded. On  the  whole  we  are  of  the  opinion  that  appel- 
lant was  not  injured  by  the  rejection  of  the  testimony 
referred  to,  although,  as  we  have  said,  some  of  it  might,  we 
•  think,  with  propriety  have  been  admitted. 

The  suit  was  brought  under  the  common  counts,  upon  the 
theory  that  a  special  contract  had  been  fully  performed, 
leaving  only  a  simple  debt  due  appellee.  This  contract,  as 
stated  by  him,  was  modified  so  as  to  authorize  an  exchange 
of  the  property  without  the  limitation  as  to  price,  and 
without  reference  to  the  exact  value  of  the  property  taken 
in  exchange.  We  find,  therefore,  no  error  in  the  instruction 
complained  of  and  no  conflict  with  the  fifth  instruction 
given  in  behalf  of  appellant. 

On  the  whole  the  case  was,  in  our  opinion,  fairly  sub- 
mitted to  the  jury,  notwithstanding  the  rejection  of  some 
evidence  which  might,  as  we  have  said,  been  properly 
admitted,  and  we  should  not  hesitate  to  affirm  the  judg- 
ment, except  for  the  preponderance  of  the  evidence  against 
appellee.  The  judgment  is  for  $5,000.  The  express  con- 
tract, as  testified  to  by  appellee  himself,  does  not  contain 
an  agreement  to  pay  any  specific  sum.  It  is  stated  by 
appellee  that  appellant  told  him  before  the  latter  gave  him 
the  agency,  as  he  claims,  to  sell  Boone  Block,  "  You  can 
make  your  $5,000  when  you  sell  Boone  Block."  But  the 
agency  was  not  given  at  that  time,  and  when  it  was  given 
it'was  in  writing,  and  according  to  appellee's  testimony 
substantially  as  follows :  "  I  hereby  give  you  the  exclu- 
sive agency  for  thirty  days  for  sale  of  the  Boone  Block  at 
$250,000.  Samuel  P.  Parmly."  This  contains  no  refer- 
ence to  the  amount  of  commissions  to  be  paid  appellee  for 
the  sale.  Nor  was  the  amount  fixed  by  any  of  the  alleged 
subsequent  verbal  modifications.  Appellee  was  entitled, 
therefore,  to  recover  under  the  common  counts,  if  at  all, 
upon  a  contract  claimed  to  have  been  fully  performed,  such 
amount  as  his  alleged  services  were  reasonably  worth. 
DiflFerent  juries  have  disagreed  upon  the  sum  to  be  awarded. 
In  view  of  ah  is  fact,  and  the  further  fact  that  both  trial 
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and  reviewing  courts  have  expressed  the  opinion  that  the 
verdicts  were  against  preponderating  evidence,  a  view  in 
which  we  are  obliged  to  concur,  but  recognizing,  neverthe- 
less, that  inasmuch  as  four  juries  have  found  appellees 
entitled  to  recover  we  are  bound  to  respect  such  finding 
upon  the  questions  of  fact,  we  are  of  opinion  that  it  is  our 
duty  to  affirm  the  judgment,  with  such  modification  of  the 
amount  as  will  conform  to  that  one  of  the  finding  of  the 
juries  who  have  heard  the  evidence  in  the  case,  which 
seems  to  us  from  the  evidence  most  nearly  in  accordance 
with  justice  between  the  parties. 

If,  therefore,  the  appellee  shall  within  ten  days  from  the 
date  of  filing  this  opinion  remit  $2,500  from  the  judgment 
in  his  favor,  the  judgment  so  modified  will  be  affirmed. 
Otherwise  it  will  be  reversed  and  the  cause  remanded. 
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Donworth. 

1 .  Railroads— Owner  of  Franchise  is  Liable  for  Negligence  of  Those 
Whom  It  Allows  to  Use  Ji.— Where  injuiy  results  from  the  negligent 
or  unlawful  operation  of  a  railroad,  whether  by  the  corporation  to 
wliom  the  franchise  is  granted  or  by  another  corporation,  or  by  in- 
dividuals whom  the  owner  authorizes  or  permits  to  use  its  tracks, 
the  company  owning  the  railroad  and  franchise  is  liable. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge  pre- 
siding. Heard  in  tlie  Branch  Appellate  Court  at  the  October  term, 
1901.  Opinion  filed  January  16,  1903.  Remittitur  filed  and  cause 
affirmed  January  20,  1903. 

W.  H.  Lyford  and  K.  M.  Landis,  attorneys  for  appel- 
lants; Albert  M.  Cross,  of  counsel. 

John  C.  King  and  W.  J.  King,  attorneys  for  appellee. 
Andrew  J.  Hirschl,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 
This  is  an  action  on  the  case  for  personal  injury,  which 
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resulted  in  a  judgment  of  $5,000  in  appellee's  favor  against 
appellants,  who  prosecute  the  appeal. 

The  accident  happened  at  a  point  where  Twenty-sixth 
street  in  Chicago  (running  east  and  west)  crosses  eight  rail- 
road tracks,  running  north  and  south.  The  easterly  four  of 
these  tracks  are  called  in  evidence  the  "  Fort  Wayne " 
tracks.  The  westerly  four  are  called  the  "  Western  Indi- 
ana "  tracks.  It  is  undisputed  that  plaintiff  was  struck  by 
a  south-bound  passenger  train  of  the  Chicago  and  Eastern 
Illinois  Eailroad  Company,  appellant,  on  the  third  track 
from  the  west  of  the  Western  Indiana  tracks,  as  he  was 
crossing  the  tracks  on  foot.  The  two  sets  of  tracks  were 
separated  by  a  clear  space  of  about  fifteen  feet;  and  in  this 
space,  north  of  the  crossing,  was  the  tower-house,  occupied 
by  the  operator  of  the  crossing  gates,  and  in  the  same  space 
was  the  flagman's  shanty,  south  of  the  crossing.  East  and 
west  of  the  entire  system  of  tracks  were  crossing  gates, 
operated  by  compressed  air  from  the  tower-house.  The 
distance  between  these  gates  is  variously  estimated  from 
ninety  to  one  hundred  and  twenty  feet. 

Appellee's  theory  of  the  case  is  that  he  walked  onto  the 
crossing  from  the  west,  going  east;  that  he  looked  and  saw 
nothing  till  too  late;  that  no  bell  or  whistle  sounded  on  the 
train,  and  that  the  speed  of  the  train  was  about  twenty- 
five  miles  per  hour.  On  the  other  hand,  the  theory  of 
appellants  is,  that  appellee  walked  onto  the  tracks  from  the 
east  going  west;  that  he  did  not  look,  but  recklessly 
stepped  in  front  of  this  train,  which  he  could  not  have 
failed  to  have  seen  (in  broad  day- light)  had  he  looked;  that 
both  the  engine  bell  and  the  tower-bell  were  ringing,  and 
that  the  speed  of  the  train  was  not  to  exceed  twelve  miles 
per  hour. 

It  is  first  urged  that  the  trial  court  erred  in  entering 
judgment  against  both  defendants,  when,  as  it  is  said,  there 
is  no  evidence  tending  to  show  liability  of  more  than  one. 
Although  it  is  conceded  that  the  train  by  which  appellee 
was  injured  belonged  to  the  Chicago  and  Eastern  Illinois 
Bailroad  Company  and  the  tracks  upon  which  it  was  run- 
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ning  at  the  time  belonged  to  the  other  defendant,  it  is  said 
there  is  no  evidence  that  the  former  company  was  using  the 
track  under  agreement  with  or  without  the  knowledge  and 
consent  of  its  owner.  It  is  not  claimed  that,  in  fact,  such 
use  of  the  track  was  without  express  knowledge  and  con- 
sent of  the  owner,  and  there  is,  we  think,  evidence  warrant- 
ing the  conclusion  that  express  authority  existed.  It 
appears  from  the  evidence  to  have  been  recognized  as  proper 
and  not  unusual  by  employes  of  the  owner  of  the  track, 
and  it  was  certainly  permitted,  and  without  objection,  so 
far  as  appears,  in  this  instance.  We  are  of  opinion  that  in 
the  absence  of  any  evidence  whatever  tending  to  show  that 
such  use  of  the  track  was  without  consent  of  the  owner,  the 
fact  that  such  use  was  permitted  without  objection,  so  far 
as  appears,  by  one  railroad  company  of  another's  tracks,  is 
sufficient  to  charge  the  owner  of  the  tracks  with  liability 
for  negligent  conduct  of  the  user.  It  is  not  to  be  presumed 
that  employes  of  one  railroad  company  would  permit  the 
trains  of  another  company  to  run  on  the  former's  tracks  at 
random  without  authority.  Such  use  would  upset  sched- 
ules, disarrange  traffic,  and  interfere  with  the  use  of  the 
tracks  by  the  owner  to  such  an  extent  as  to  interrupt  and 
put  a  stop  to  its  business.  It  would  not  be  tolerated. 
"Where  injury  results  from  the  negligent  or  unlawful 
operation  of  the  railroad,  whether  by  the  corporation  to 
which  the  franchise  is  granted  or  by  another  corporation, 
or  by  individuals  whom  the  owner  authorizes  or  permits  to 
use  its  tracks,  the  company  owning  the  railway  and  fran- 
chise will  be  liable."  Penn.  Co.  et  al.  v.  EUett,  132  111. 
654-659-660,  and  cases  there  cited;  C.  &  E.  R.  E.  Co.  v. 
Meech,  163  111.  305-308. 

It  is  urged  that  the  verdict  is  against  the  weight  of  the 
evidence.  There  is  a  radical  conflict  in  the  testimony  as  to 
material  facts.  Appellants'  witnesses  state  that  the  gates 
were  lowered,  that  the  engine  bell  was  ringing  and  that 
appellee  approached  from  the  east  going  westward.  The 
engineer  of  the  train  was  on  the  right  or  west  side  of  his 
engine.  He  states  that  he  did  not  see  appellee  until  just  as 
he  was  struck,  and  if  appellee  was  in  fact  approaching  from 
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the  east,  as  appellant  contends,  the  failure  of  the  engineer  to 
see  him  would  be  explained,  because  the  boiler  and  smoke- 
stack of  the  engine  would  shut  off  his  view  of  objects  near 
the  track  on  the  left  or  east  side  of  the  engine  when  close 
at  hand.    If  appellee  was  crossing  from  the  east  and  going 
westward  he  had  a  full  and  unobstructed  view  of  the  tracks 
to  the  north,  and  ought  to  have  readily  seen  the  train 
approaching  from  that  direction,  the  whole  time  it  took  him 
to  go  from  the  crossing  gates  on  the  east  across  four  tracks 
of  the  Fort  Wayne  road,  over  the  fifteen  intervening  feet  to 
be  traversed  to  reach  the  first  of  the  Western  Indiana  tracks, 
and  then  over  that  track  before  coming  to  the  place  on  the 
second  from  the  east  of  the  Western  Indiana  tracks,  where 
he  was  struck.    It  is  said  that  he  could  scarcely  claim  to 
have  been  exercising  ordinary  care  if  he  permitted  himself, 
about  eight  o'clock  in  the  morning,  in  broad  daylight  of  a 
clear  day,  to  step  in  front  of  a  train,  of  the  approach  of 
which  he  had  such  ample  opportunity  to  take  notice.    Two 
witnesses,  one  of  them  appellee^s  brother-in-law,  testify,  in 
support  of  his  statement,  that  he  was  going  toward  the  east, 
while  he  was  contradicted  in  this  respect  by  four  witnesses 
for  appellant.    These  are  the  engineer  of  the  train,  the  flag- 
man on  duty  at  the  crossing,  the  tower-man  and  the  block- 
signal  operator;  and  there  is  also  evidence  tending  to  show 
that  the  two  witnesses  for  appellee  referred  to  were  not 
where  they  say  they  were  at  the  time  of  the  accident.    The 
train  which  struck  appellee  was  coming  from  the  north.    If, 
therefore,  appellee  was  coming  from  the  west  and  going 
eastward,  it  would  appear  that  he  should  have  been  struck 
on  his  left  side;  whereas  the  testimony  of  his  physician, 
who  treated  him  for  some  months  after  the  accident,  shows 
that  appellee's  bruises  were  all  located  on  his  right  side. 
This  is  not  disputed  and  indicates  that  he  must  have  been 
struck  on  that  side,  which,  to  say  the  least,  would  not  be 
probable,  if  in  fact  he  was  going,  as  he  says  he  was,  in  such 
a  direction  as  to  present  his  left  side  to  the  engine  which 
hit  him,  and  jumped,  as  he  says  he  did,  <<  right  ahead  to  get 
away  from  it,"     He  was  struck  with  force  sufficient,  it  is 
said,  to  throw  him  twenty-five  or  thirty  feet,  and  a  blow  of 
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such  force  from  an  engine  could  not  fail  to  so  bruise  him  as 
to  leave  marks.     These  were  all  found  upon  his  right  side. 

Appellee's  statement  is  that  he  was  walking  eastward  on 
the  south  side  of  the  street  which  crosses  the  tracks  at  that 
point  and  was  approaching  the  tracks  from  the  west.  He 
states  that  the  crossing  gates  were  not  down;  that  while 
going  eastward  he  looked  north  just  before  he  reached  the 
first  rail;  that  there  a  building  on  the  north  side  of  the 
street  obstructed  his  view  of  the  tracks  to  the  north;  that 
he  then  crossed  the  first  track  and  looked  south,  and  when 
he  reached  the  middle  of  the  third  track  he  looked  north, 
^^  and  when  I  looked  north  this  train  was  hardly  as  far  away 
from  me  as  that  table  is  now,  which  distance  I  think  was 
six  feet,  but  which  you  think  ten  or  twelve;  that  was  the 
first  I  knew  of  the  train,  and  when  I  saw  it  I  jumped  right 
ahead  to  get  away  from  it.  I  believe  I  was  thrown  back- 
ward but  1  can  not  remember  any  more;  I  don't  know 
whether  I  was  thrown  forward  or  backward;  the  last 
I  knew  I  jumped  forward."  He  says  "there  was  no 
bell  on  that  train;  I  did  not  hear  any;  I  noticed  how  fast 
the  train  was  going  bj'  the  way  it  came  on  me.  I  am  told 
it  must  be  going  twenty-five  or  thirty  miles  an  hour;  that 
is  all  1  know  about  it."  It  appears  from  this  testimony, 
assuming  that  appellee  was  going  eastward,  as  he  says  he 
was,  that  after  leaving  the  gate  he  crossed  two  tracks  and 
the  intervening  spaces  between  them  and  had  reached  a 
third  track  without  looking  north,  most  of  this  time  having 
an  unobstructed  view  of  the  approaching  train,  which  he 
neither  saw  nor  heard.  There  is  testimony  for  appellant 
that  appellee  was  looking  down  as  he  walked,  and  it  is 
apparent  that  he  must  have  been  absorbed  in  what  he  was 
thinking  of. 

While  we  are  not  satisfied  with  the  conclusion  of  the  jury 
upon  the  evidence  in  this  case,  which  it  is  not  necessary  to 
further  review  in  detail,  yet  it  is  undeniable  that  there  is  evi- 
dence which  may  justify  their  finding  on  some  of  the  ques- 
tions of  fact.  The  evidence  to  the  contrary  is  not  so  decid- 
edly preponderating  as  to  make  it  necessary  for  us  to  set 
aside  the  judgment  upon  that  ground. 
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It  is  urged  that  the  damages  are  excessive.  There  is  evi- 
dence tending  to  show  that  appellee  was  about  fifty  years 
of  age  when  injured.  He  had  been  engaged  in  loading  lum- 
ber from  vessels,  and  had  for  a  time  been  a  teamster  driving 
wagons  with  coal  and  iron.  Since  the  accident  he  has  been 
a  private  night  watchman  for  about  two  and  one-half  years, 
employed  to  watch  forty-two  houses  on  Drexel  Boulevard, 
involving  much  walking  by  night,  and  has  no  apparent  dif- 
ficulty in  doing  the  work  required.  The  permanent  result 
of  his  injury  seems  to  be  that  it  has  left  the  ligaments  of 
the  knee  joint  of  his  right  leg  weaker  and  the  leg  less 
steady  than  before.  He  was  confined  to  his  bed  for  about 
two  months,  and  was  not  able  to  work  for  more  than  a 
year.  He  has  occasionally  a  slight  stricture  of  the  urethra 
which  first  appeared  a  month  or  $o  after  the  injury,  and  has 
required  opening  up  by  the  simple  introduction  of  a  sound 
two  or  three  times  a  year.  Appellee  says  he  can  not  hear 
anything  with  his  left  ear,  and  one  of  his  medical  witnesses 
positively  testified,  over  objection,  that  appellee  had  lost  his 
hearing;  but  the  same  witness  on  cross-examination  stated, 
"As  to  that  all  I  know  is  what  he  told  me."  We  think 
appellant's  motion  to  strike  out  the  direct  testimony  of  the 
witness  on  that  point  was  erroneously  overruled.  There  is 
no  evidence,  so  far  as  we  are  advised,  that  the  alleged  con- 
dition of  his  hearing  is  a  result  of  the  injury,  though  if  in 
fact  there  is  any  such  difficulty  in  his  hearing  on  that  side 
it  might,  perhaps,  have  been  so  caused.  We  are  of  opinion 
that  the  verdict  is  larger  than  is  proper  under  the  evidence 
as  it  now  stands. 

Complaint  is  made  of  error  in  refusing  and  modifying 
instructions.  While  we  think  it  would  have  been  proper 
to  give  some  of  the  refused  instructions  requested  by  appel- 
lant, yet  in  view  of  the  evidence  we  do  not  find  that  rever- 
sible error  was  committed  in  this  respect.  If,  therefere, 
appellee  shall  within  ten  days  from  the  filing  of  this  opin- 
ion remit  $2,000  from  the  judgment,  it  will  be  affirmed  for 
the  remainder.  Otherwise  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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The  Town  of  Cicero  y.  The  People  of  the  State  of  Illinois 

ex  rel. 

1.  JuDOMENTS— PoM?er  of  Court  to  Make  Them  Payable  out  of  a 
Special  Fund,— Where  a  contract  makes  a  claim  payable  out  of  a  spe- 
cial fund,  the  court  has  jurisdiction  and  authority  to  render  a  judgment 
directing  that  the  sftme  be  paid  out  of  moneys  belonging  to  that  partic- 
ular fund. 

2.  Same — Conclusiveness  of. — The  judgment  of  a  court  of  competent 
jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence 
conclusive  between  the  same  parties  upon  the  same  matter  directly  in 
question  in  another  court. 

3.  Sax&— Record  Includes  the  Terms  of  a  Written  Obligation  Set 
Forth  upon  the  Docket— When  a  judgment  is  recovered  according  to 
the  terms  and  conditions  of  a  written  obligation  for  the  payment  of 
money,  and  those  terms  are  set  forth  upon  the  docket,  it  must  be  held 
to  be  a  part  of  the  record  of  the  judgment. 

4.  Mandamus— Writ  Not  Issued  in  a  Doubtful  Case.— The  writ  for 
mandamus  is  a  high  prerogative  writ,  to  be  awarded  in  the  discretion 
of  the  court,  but  not  in  a  doubtful  case. 

Mandamns.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Marcus  EZavanaqh,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed 
January  16,  1903. 

This  is  a  writ  for  mandamus  to  compel  the  town  of 
Cicero  to  pay  a  judgment  of  $3,410.96,  with  interest  and 
costs  thereon  recovered  against  it  by  the  relators,  Sackley 
and  Peterson,  on  the  27th  day  of  April,  A.  D.  1896. 

The  petition  alleges  that  relators  made  a  written  demand 
for  the  payment  of  said  judgment;  that  appellant  (the 
town)  responded  that  there  was  no  money  in  the  fund  to 
pay  this  judgment;  that  a  new  supplemental  assessment 
had  been  spread  to  meet  this  demand;  and  that  when  said 
supplemental  assessment  was  confirmed  by  the  court  and 
collected,  the  judgment  and  interest  would  be  paid.  Peti- 
tion further  alleges  that  said  judgment  is  a  general  judg- 
ment against  said  town,  and  payable  out  of  the  general 
fund  of  said  town;  or  by  means  of  a  general  tax,  to  be 
levied  by  said  town;  that  said  town  has  refused  to  pay  said 
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judgment  or  to  make  an  appropriation  therefor,  and  include 
the  same  in  the  tax  levied  by  said  town  for  the  year  A.  D. 
1901,  as  requested  by  petitioners,  in  January,  1901,  although 
on  said  last  named  date  said  town  had,  and  ever  since  that 
time  has  had,  money  on  hand  more  than  sufficient  to  pay 
said  judgment,  and  legally  applicable  thereto. 

Petitioners  then  pray  for  a  writ  of  mandamus  to  compel 
said  town  to  pay  said  judgment  and  costs  of  this  proceed- 
ing, and  if  it  shall  appear  that  said  town  has  not  funds 
legally  applicable  to  the  payment  of  said  judgment,  then 
thait  said  town  shall  levy  a  tax  for  the  payment  of  said 
judgment,  etc. 

To  this  petition  the  town  filed  a  plea,  which  plea  denied 
that  said  judgment  was  a  general  judgment  against  it;  but 
averred  that  said  judgment  was  obtained  upon  a  contract 
made  and  entered  into  on  the  11th  day  of  June,  A.  D.  1890, 
by  and  between  the  town  and  petitioners,  whereby  the  peti- 
tioners covenanted  to  do  certain  work  therein  specified  for 
the  improvement  of  Washington  Boulevard,  and  the  parties 
thereto  agreed  that  said  improvement  should  be  paid  for 
from  special  assessment,  and  also  from  the  general  fund  of 
said  town,  so  far  as  the  same  has  been  or  may  be  assessed 
for  its  equitable  proportion  of  the  estimated  cost  of  said 
improvement,  and  the  petitioners  agree  to  make  no  claim 
against  said  town  under  said  contract,  unless  the  assess- 
ment shall  be  declared  illegal  or  be  unreasonably  delayed. 

The  plea  further  avers  that  the  equitable  proportion  of 
the  cost  of  said  improvement  a^essed  against  the  town  has 
been  paid;  that  a  special  assessment  was  levied  upon  the 
property  benefited,  but  was  not  sufficient  to  pay  in  full  for 
said  improvement;  that  the  town  has  begun  proceedings 
for  the  levying  of  a  supplemental  assessment. 

To  this  plea  petitioners  filed  a  demurrer.  Thereupon  an 
order  was  entered  sustaining  the  demurrer,  and  the  said 
defendant  electing  to  stand  by  his  plea,  the  court  found 
that  said  petition  was  true;  that  the  said  town  then  had  in 
its  treasury  a  cash  surplus  arising  from  the  taxes  for  the 
fiscal  year  ending  February  28,  1900,  legally  applicable  to 
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the  payment  of  said  judgment,  and  it  thereupon  ordered 
that  a  peremptory  writ  of  mandamus  issue  against  the  said 
town  and  certain  of  its  officers,  commanding  them  immedi- 
ately to  pay  to  the  petitioners  their  said  judgment,  and 
interest  thereon  from  the  date  of  its  rendition,  and  costs  of 
court. 

George  W.  Woodbury,  attorney  for  appellant 

John  Lewis,  attorney  for  appellees. 

Mr.  Justice  Bdeke  delivered  the  opinion  of  the  court 

Appellant  claims  that  the  judgment  in  favor  of  petition- 
ers was  recovered  on  a  contract  for  a  local  improvement 
payable  out  of  special  assessments;  that  there  is  no  money 
in  the  special  fund  and  that  therefore  mandamus  will  not 
lie.  The  record  in  this  case  shows  that  the  judgment  in 
question  is  a  general  judgment  and  does  not  appear  to  be 
a  judgment  payable  out  of  a  special  fund. 

If  appellant's  claim  is  good,  that  the  work  done  by  peti- 
tioners should  be  paid  out  of  a  special  fund,  diligence  on  its 
part  at  the  time  final  judgment  was  entered  required  that 
it  should  have  moved  the  court  to  have  incorporated  in  said 
order  that  said  judgment  be  paid  out  of  a  special  fund.  If 
justice  demanded,  the  court  had  power  to  have  protected 
the  interests  of  the  town  by  the  entry  of  a  judgment,  mak- 
ing the  same  payable  out  of  a  special  fund.  Where  a  con- 
tract makes  a  claim  payable  out  of  a  special  fund,  the  court 
has  jurisdiction  and  authority  to  render  a  judgment  direct- 
ing that  the  same  be  paid  out  of  moneys  belonging  to  that 
particular  fund.  If  the  town  had  so  elected  and  the  facts 
justified,  the  court  could  have  entered  a  judgment  directing 
that  the  judgment  of  petitioners  be  paid  out  of  the  monej^s 
collected  from  a  special  assessment.  City  of  Peoria  v. 
Fruin-Bambrick  C.  Co.,  68  111.  App.  277. 

The  following  cases — Peake  v.  New  Orleans,  139  U.  S. 
342,  and  Belford  v.  Woodward,  158  111.  122,  hold  that  a 
judgment  may  specify  the  fund  from  which  it  is  to  be  paid. 

In  the  absence  of  such  provision  in  the  judgment  order 
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it  may  be  fairly  assumed  that  an  absolute  and  general  judg- 
ment was  satisfactory  to  defendant.  It  can  not  be  said, 
from  anything  appearing  in  the  record  and  evidence  before 
the  Appellate  Court,  that  ageneral  judgment  was  not  entirely 
proper.  We  can  not  say  that  because  the  services  recov- 
ered for,  were  for  an  improvement  provided  for  by  an  ordi- 
nance of  the  town,  that  it  may  not  have  appeared  perfectly 
proper  to  the  court  and  satisfactory  to  the  parties  that  a 
general  judgment  be  entered,  or  it  may  have  appeared  to  the 
court  that  the  town  preferred  ageneral  judgment  to  a  special 
judgment,  or  it  may  have  appeared  to  the  court  that  the 
town  through  its  negligence  in  collecting  the  moneys  for  said 
work  had  become  liable  therefor,  or  because  of  its  willful  or 
negligent  action  had  prevented  the  possibility  of  the  collec- 
tion of  the  judgment  from  special  assessment;  and  against 
some  of  these  emergencies  the  contract  protected  petition- 
ers.    Maher  v.  Chicago,  38  111.  267. 

But  speculation  can  not  be  indulged  in  with  respect  to 
the  reason  or  reasons  moving  the  court  to  enter  a  general 
and  absolute  judgment  instead  of  a  judgment  made  payable 
out  of  a  special  fund.  It  is  now  too  late  in  this  form  of 
action  to  inquire  into  the  consideration  and  conditions  that 
led  up  to  the  judgment. 

In  Allen  v.  Haley,  169  111.  532,  it  is  said  that  "  the  judg- 
ment  in  the  original  case  is  conclusive.  The  rule  stated  by 
Chief  Justice  De  Grey,  as  to  conclusiveness  of  judgments,  is, 
that  the  judgment  of  a  court  of  competent  jurisdiction 
directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence 
conclusive  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court."  This  language, 
from  being  constantly  quoted  with  approbation,  has  acquired 
almost  the  force  of  a  statute,  not  only  in  reference  to  mat- 
ters actually  litigated,  but  as  to  all  other  matters  properly 
involved,  and  which  parties  might  have  raised  and  had 
determined  in  the  same  cause.  The  following  authorities 
sustain  the  same  doctrine  :  Litch  v.  Clinch,  136  111.  410; 
Bailey  v.Bailey,115  111.  551;  Harmon  v.  Auditor,  12:^  111.  122. 

In  support  of  his  contention  that  the  judgment  can  not 


410  Appellate  Couets  of  Illinois. 

Vol.  105.]  Town  of  Cicero  v.  The  People. 

in  law  be  an  absolute  and  general  judgment  because  the 
services  of  petitioners  were  rendered  under  contract  for  a 
street  improvement  provided  for  by  an  ordinance,  counsel 
for  the  town  refers  to  the  statute  relating  thereto,  and  also 
to  certain  decisions  of  the  Supreme  Court  of  this  state. 

If  the  action  for  recovery  of  judgment  for  such  services 
were  pending  before  us,  the  law  and  decisions  referred  to 
would  be  relevant;  but  no  appeal  or  writ  of  error  was  pros- 
ecuted from  that  judgment  and  no  collateral  attack  can  be 
made  upon  it.  In  the  case  of  People  v.  Village  of  Hyde 
Park,  117  111.  462,  a  petition  for  a  writ  of  mandamus  was 
filed,  praying  that  the  village  be  required,  among  other 
things,  to  levy  a  general  tax  to  pay  judgments  recovered  in 
condemnation  proceedings. 

In  that  case  it  appears  that  judgments  had  been  obtained 
in  condemnation  proceedings,  and  subsequent  thereto  the 
proceedings  had  been  abandoned  by  the  village  as  to  some 
of  the  property  and  a  writ  of  mandamus  prayed  to  enforce 
the  collection  of  these  judgments.  The  court  refused  on 
the  grounds  that  these  so-called  judgments  could  only  be 
paid  out  of  a  fund  arising  from  special  assessment.  It  will 
be  observed  that  the  judgment  in  condemnation  proceed- 
ings is  only  a  conditional  judgment.  The  proceedings  were 
simply  for  the  purpose  of  ascertaining  and  fixing  judicially 
an  amount  which  the  village  should  pay  as  just  compensa- 
tion in  order  to  be  entitled  to  take  the  property  for  public 
use  as  a  street.  The  judgment  in  such  case  should  simply 
be,  and  doubtless  was,  in  substance,  an  adjudication  that  the 
amount  was  a  just  compensation  to  be  paid  by  the  city  for 
the  taking  of  the  property  sought  to  be  condemned. 

In  City  of  Bloomington  v.  Miller,  84  111.  621,  it  is  said  : 

"  A  judgment  in  condemnation  proceedings  that  the 
owner  of  the  property  shall  unconditionally  recover  any 
given  amount  of  the  city  is  wrong.  The  city  has  a  right 
to  abandon  the  improvement.  This  proceeding  merely  fixed 
the  amount  to  be  paid  before  the  property  can  lawfullj'^  be 
taken." 

Hyde  Park  v.  Nathan  Corwith,  122  111.  441,  is  in  all 
essential  features  the  same  case  as  the  one  last  noticed,  and 
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the  Statement  is  made  that  the  condemnation  judgments 
can  only  be  paid,  if  at  all,  by  special  assessment  under  the 
original  ordinance,  which  is  in  force  as  to  them.  Such  is 
the  nature  of  the  conditional  order  fixing  compensation  for 
taking  property  in  condemnation  proceedings,  that  the 
entire  proceedings,  including  the  ordinance,  the  source  of 
power  and  authority  for  instituting  the  action,  are  a  part 
of  such  order,  and  to  these  and  all  parts  thereof  must  the 
property  owners  look  for  their  compensation. 

In  the  case  of  Hyde  Park  v.  That<5her,  13  111.  App.  613, 
the  court  say  that  when  it  is  sought  to  coerce  a  municipal 
corporation  into  the  doing  of  an  act,  the  party  applying 
must  show  not  only  a  clear  legal  right  to  have  the  thing 
done,  but  he  must  show  affirmatively  that  the  corporation 
has  the  power  and  that  it  is  its  duty  to  do  the  act  in  the 
same  manner  sought.  Again  it  is  to  be  stated  that  the  court 
there  refers  to  a  conditional  judgment  in  condemnation  pro- 
ceedings, and  it  was  there  sought  to  coerce  the  village  into 
paying  these  conditional  judgments  out  of  funds  other  than 
those  specified  by  the  law.  The  law  relating  thereto  is 
interwoven  into,  and  a  part  of  condemnation  proceedings. 

Dolese  v.  McDougall,  78  111.  App.  629,  simply  holds  that 
money  due  contractors  for  making  improvements  may  be 
assigned,  and  that  all  persons  making  contracts  with  a  city, 
and  who  agree  to  be  paid  from  special  assessments,  have  no 
claim  or  lien  except  upon  the  special  assessment  fund  col- 
lected for  the  work,  and  that  when  an  ordinance  provides 
for  the  making  of  a  local  improvement  it  must  prescribe 
whether  the  sum  shall  be  made  by  a  special  assessment  or 
otherwise. 

Again  we  say  that  the  judgment  in  the  case  at  bar  is  an 
absolute,  unconditional  and  general  judgment. 

Black  on  Judgments,  section  119,  says : 

"  When  a  judgment  is  recovered  accordino^  to  the  terms 
and  conditions  of  a  written  obligation  for  the  paj^raent  of 
mone3»^  and  those  terms  are  set  forth  upon  the  docket,  it 
must  "be  held  to  be  a  part  of  the  record  of  the  judgment." 

The  writ  of  mandamus  is  a  high  prerogative  writ  to  be 
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awarded  in  the  discretion  of  the  court,  but  not  in  a  doubt- 
ful case.  People  v.  McConnell,  146  III.  532;  Swift  v.  Klein, 
163  111.  269. 

Appellant  insists  that  in  making  the  improvement  in 
question,  the  town  complied  with  the  law,  and  that  it  is 
unjust  to  require  the  town  to  pay  the  same  out  of  a  general 
fund.  But  even  if  we  had  the  right  to  go  behind  the  abso- 
lute judgment,  we  believe  that  the  contention  of  appellant 
would  be  found  to  be  inequitable.  The  judgment  was  ren- 
dered under  a  contract  of  June  11,  1890,  and  its  payment 
has  been  persistently  and  vigorously  resisted  in  the  various 
courts  of  the  state,  and  now  the  town  insists  that  the  judg- 
ment creditor  should  not  be  paid  until  money  is  realized 
therefor  from  a  special  assessment. 

In  answer  to  the  petition  filed  in  this  case,  appellant  says 
that  it  is  exercising  all  diligence  to  collect  the  money 
through  a  supplemental  assessment,  to  pay  the  same.  How- 
ever, the  Supreme  Court  has  just  declared  in  the  matter  of 
this  very  supplemental  assessment  (Town  of  Cicero  v.  Hill, 
193  111.226): 

"  In  order  to  institute  a  supplemental  proceeding  (if  one 
could  be  instituted)  it  is  necessary  to  pass  a  new  ordinance 
and  to  file  a  new  petition,  to  appoint  new  commissioners, 
and  to  go  through  with  all  formalities  of  spreading  the 
assessment,  et<5.  To  sustain  this  proceeding  would,  in  our 
opinion,"  continues  the  court,  ''not  only  violate  the  statute, 
but  would  open  the  door  to  serious  abuses.  Had  it  appeared 
to  be  necessary  to  institute  this  supplemental  proceeding, 
no  reason  is  shown  why  it  could  not  have  been  instituted 
before  the  annexation.  There  was  ample  time  and  full 
knowledge  of  all  questions  affecting  the  necessity  for  it." 

In  this  decision  may  be  found  an  equitable  basis  for  the 
absolute  judgment  at  law  entered  against  the  town. 

The  judgment  of  the  Circuit  Court  for  a  writ  of  manda- 
mus is  affirmed. 
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James  M.  Stryker  et  al.  t.  John  B.  Pendergast. 

1.  VfiA.cmxm— Where  Exceptions  Are  Not  PrescwecL— Where  no 
exceptions  are  preserved  to  evidence  or  rulings  in  the  trial  court  they 
can  not  be  considered  in  this  court 

2.  SAim— Judgment  Not  Reversed  for  Technical  Error.  —A  judgment 
for  damages  in  an  action  of  debt  will  not  be  reversed  merely  for  a 
technical  error. 

3.  FBOCEsa—Eiffect  of  Technical  Defects  After  Party  Has  Submitted 
Himself  to  the  Jurisdiction  of  the  Court. — Technical  defects  in  the  sum- 
mons are  of  no  consequence  after  a  party  has  submitted  himself  to  the 
jurisdiction  of  the  court,  since  the  only  use  of  process  is  to  bring  parties 
into  court 

Debt —Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Oart,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed  January  16, 
1908. 

Heney  W.  Magee,  attorney  for  appellants. 
William  H.  Dickson,  attorney  for  appellee. 

Me.  Justice  Feeeman  delivered  the  opinion  of  the  court. 

This  suit  is  brought  upon  a  bond,  the  condition  of  which 
required  appellant  Stryker  to  pay  over  to  appellee  all  suras 
of  money  received  by  him  for  appellee,  or  for  the  insur- 
ance  company  of  which  both  were  agents.  Appellee  sued 
originally  in  covenant,  but  subsequently  filed  a  declaration 
in  debt,  and  afterward  obtained  leave  of  court  to  change 
the  form  of  the  action.  An  order  was  entered  so  amend- 
ing all  papers  in  the  cause. 

Appellants'  demurrer  to  the  first  of  the  two  counts  in 
debt  was  sustained,  and  issue  having  been  joined  on  the 
second  count,  the  cause  proceeded  to  trial  and  judgment. 
No  exceptions  appear  to  have  been  taken,  certainly  none 
are  preserved  of  record.  We  are  precluded,  therefore,  from 
considering  the  sufficiency  of  the  evidence  to  support  the 
judgment;  nor  can  we  consider  the  rulings  on  motions  since 
no  exceptions  whatever  appear  to  have  been  taken  to  any 
ruling  of  the  court.  Wehrheim  v.  The  Thiel  Detective  Co., 
87  111.  App.  666. 
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Technical  defects  in  the  summons  are  of  no  consequence 
after  a  party  has  submitted  himself  to  the  jurisdiction  of  the 
court,  since  "  the  only  use  of  process  is  to  bring  parties  into 
court."  Baldwin  v.  Murphy,  82  III.  485.  The  court  had 
power  to  allow  an  amendment  changing  the  form  of  the 
action.  (Sec.  24,  Practice  Act,  Chap.  110.)  Any  infor- 
mality in  the  entry  of  the  orders  without  objection  must  be 
deemed  to  have  been  waived. 

It  is  said  judgment  was  entered  in  assumpsit.  The 
abstract  does  not  show  the  form  of  the  verdict  nor  that  of 
the  judgment.  No  exception  having  been  taken  to  the 
form  of  entry  of  the  verdict  nor  to  the  denial  of  the  motion 
for  a  new  trial  and  in  arrest  of  judgment,  the  question  was 
not  raised  in  the  trial  court  pursuant  to  section  57  of  the 
practice  act,  and  it  can  not  be  here.  A  judgment  for 
damages  in  an  action  for  debt  will  not  be  reversed  for  such 
technical  error  (Bowden  v.  Bowden,  75  111.  Ill),  if  indeed 
there  ^was  such  error,  which  the  abstract  of  record  before 
us  fails  to  show.  The  judgment  of  the  Superior  Court  is 
affirmed. 


€arrle  8.  Friedman  et  al.  v.  Lewis  Yerchofsky  et  al. 

1.  Bankruptcy— -Scctton  70  (e)  of  the  National  Bankruptcy  Law,— 
Section  70  (e)  of  the  national  bankruptcy  law  gives  the  trustee  power 
to  pursue  and  recover  property  conveyed  by  the  bankrupt  to  one  not  a 
bona  fide  holder,  although  the  fraudulent  conveyance  may  have  been 
made  more  than  four  months  prior  to  the  filing  of  the  petition. 

2.  Same— Purpose  of  Section  67  (c)  of  the  National  Bankruptcy  Law, 
—The  sole  purpose  of  section  57  (e)  is  to  render  nuU  and  void  all  convey- 
ances of  property  made  within  four  months  prior  to  the  filing  of  the 
petition,  except  as  to  purchasers  not  only  in  good  faith,  but  for  a  present 
fair  consideration. 

8.  Same — Section  11  (b)  and  (e).— Section  11  (b)  and  (c)  simply  provide 
for  the  taking  care  of  suits  already  begun  prior  to  the  ad  judication,  and 
is  not  a  limitation  upon  the  right  of  a  trustee  to  appear  in  any  suit,  but 
rather  provides  the  manner  of  procedure  with  refer^ioe  to  suits  already 
begun  and  which  may  affect  the  estate  of  the  bankrupt 

4.  Words  and  PmiASES— Bona  Fide  Purcfcoaer.— A  bona  fide  pur- 
chaser is  one  who  pays  a  valuable  consideration  and  takes  the  con- 


Chicago — First  District — A.  D.  1903.      415 

Friedman  v.  Verchofeky. 

vejance  without  notice  of  any  equitable  claim  against  the  property 
conveyed. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthell,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1001.  Affirmed.  Opinion  filed 
January  16,  1903. 

Statement. — This  is  a  suit  on  a  creditor's  bill  filed  on  the 
14th  day  of  July,  1899,  by  appellee,  Lewis  Verchofsky, 
against  appellant,  Carrie  8,  Friedman,  and  against  her  two 
daughters,  Amelia  £.  Eoseman  and  Hattie  Kalish,  and  their 
husbands,  and  Jacob  Hirsch,  a  brother-in-law  of  Mrs.  Fried- 
man.    Lewis  Verchofsky  is  Mrs.  Friedman's  uncle. 

The  bill  alleges  the  recovery  of  a  judgment  on  the  first 
day  of  April,  1899,  by  the  complainant  against  Mrs.  Fried- 
man for  the  sum  of  $1,750,  the  issuance  of  an  execution  and 
the  sheriff's  return  of  ^'no  property  found;"  that  in  1887 
and  1888,  Mrs.  Friedman  became  the  owner  of  three  contig- 
uous lots  described  in  the  bill;  that  complainant  loaned  her 
money  for  completing  the  buildings  erected  thereon;  that 
on  the  28th  day  of  June,  1894,  by  a  quit-claim  deed,  fraudu- 
lently and  without  any  consideration,  she  conveyed  said  lots 
to  said  Jacob  Hirsch;  and  that  February  19,  1896,  by  war- 
ranty deed,  said  Hirsch  and  his  wife  conveyed  the  said  prop- 
erty to  the  said  two  daughters  of  Mrs.  Friedman  without 
consideration,  and  for  the  sole  purpose  of  hindering  and  de- 
laying complainant  in  the  collection  of  his  claim;  that  Mrs. 
Friedman  continued  to  be  the  real  owner  and  her  two  daugh- 
ters held  title  to  said  property  for  her  use  and  benefit. 

July  19th,  five  days  after  the  filing  of  said  creditor's  bill, 
Mrs.  Friedman  filed  a  voluntary  petition  in  bankruptcy, 
naming  among  others  the  complainant  in  this  bill,  also 
Edward  Butcher  and  Walter  Schumaker  &  Company  as 
her  creditors,  and  July  26,  1899,  she  was  adjudged  a  bank- 
rupt. She  scheduled  no  assets.  The  complainant,  also 
Edward  Butcher,  Walter  Schumaker  &  Company  and 
one  Miller,  filed  their  claims,  and  at  a  creditor's  meeting 
elected  George  S.  Dixon  trustee  in  bankruptcy.  Said 
Dixon  was,  on  motion  of  some  of  the  creditors,  directed  by 
the  referee  in  bankruptcy  to  intervene  as  trustee  in  these 
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proceedings  and  to  employ  counsel.  Under  the  practice  in 
the  referee's  office,  the  creditor  firm  of  Walter  Schuraaker 
&  Company  caused  Mrs.  Friedman  to  appear  and  to  sub- 
mit to  an  examination  under  the  provisions  of  the  bank- 
ruptcy act  and  there  objected  to  her  discharge,  alleging  the 
same  matters  of  fraud  as  are  set  up  in  the  creditor's  bill. 
Many  witnesses  were  called  and  testified  on  behalf  of  Mrs. 
Friedman  and  the  said  creditors,  and  a  transcript  of  their 
evidence  taken  before  the  referee  is  by  consent  of  parties 
made  a  part  of  the  record  in  this  case.  After  hearing  the 
evidence  and  after  notice  was  given  to  all  the  creditors, 
said  objections  were  overruled  and  the  said  Mrs.  Friedman 
was  granted  her  discharge.  The  firm  of  Walter  Schuraaker 
&  Company  filed  their  intervening  petition  in  this  suit 
setting  up  a  judgment  obtained  against  Mrs.  Friedman  on 
the  19th  day  of  December,  1896,  in  the  sum  of  $543,  for 
lumber  sold  and  delivered  to  her  for  the  improvement  of 
said  premises  in  1888,  the  issuance  of  an  execution  on  the 
8th  day  of  January,  1897,  and  a  return  ^^  nulla  bona,^^  and 
making  substantially  the  same  charges  of  fraud  as  made  in 
the  creditor's  bill.  Pursuant  to  the  said  order  entered  in 
the  insolvency  proceedings  in  the  United  States  District 
Court,  the  said  George  S.  Dixon,  as  trustee,  also  filed  his 
intervening  petition  in  this  suit  and  made  substantially  the 
same  allegations  of  fraud  as  are  found  in  the  creditor's  bill 
and  prays  that  said  deeds  may  be  set  aside,  the  propertj'^ 
sold,  proceeds  paid  to  him  as  trustee,  and  an  order  entered 
authorizing  him  to  take  immediate  possession  of  the  prop- 
erty and  collect  the  rents  thereof.  Answers  were  filed  to 
the  bill  and  intervening  petitions,  alleging  that  the  said 
conveyances  were  hanafide^  and  denying  allegations  of 
fraud.  Mrs.  Friedman  filed  her  cross-bill  in  this  pro- 
ceeding alleging  the  said  insolvency  proceedings  in  her 
estate  in  the  United  States  District  Court  and  praying  that 
said  proceedings  be  declared  a  sufficient  bar  to  any  further 
proceedings  in  this  court,  and  that  the  original  bill  and  the 
several  intervening  petitions  be  forthwith  dismissed.  A 
demurrer  was  filed  to  said  cross-bill  and  sustained.  Upon 
hearing,  the  Circuit  Court  entered  substantially  the  follow- 
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ing  decree,  finding  that  the  equities  were  with  the  com- 
plainant and  said  intervening  petitioners;  that  the  facts 
were  substantially  as  set  up  in  said  bill  and  said  intervening 
petition;  that  Mrs.  Friedman  now  is  and  has  been  since  she 
first  acquired  title,  the  real  equitable  owner  of  the  said  real 
estate  and  has  been  collecting  the  rents  thereof;  and  that 
her  daughters  and  said  Hirsch  had  but  a  naked  legal  and 
nominal  title  to  said  real  estate;  that  a  receiver  should  be 
appointed  to  collect  the  rents  thereof  for  the  benefit  of  said 
trustee  in  bankruptcy,  George  S.  Dixon;  and  that  Mrs. 
Friedman  should  in  equity  pay  over  to  the  said  receiver  the 
rents  of  the  real  estate  collected  by  her  since  the  26th  day 
of  July,  1899,  the  date  on  which  she  was  declared  a  bank- 
rupt; and  it  was  therefore  ordered  and  decreed  by  the  court 
that  saidquit-claim  deed,  from  Mrs.  Friedman  to  said  Hirsch, 
and  the  said  warranty  deed,  from  said  Hirsch  to  the  said 
daughters  of  Mrs.  Friedman,  "  be  and  the  same  are  hereby 
declared  fraudulent  and  void  as  to  the  rights  of  the  said 
trustee  in  bankruptcy;"  and  it  was  further  ordered  that 
William  Raymond  be  appointed  receiver,  to  collect  the  rents 
hereof,  and  after  paying  the  costs  of  said  receivership  and 
the  costs  of  the  complainant  and  of  the  said  intervening 
petitioners,  hold  the  balance  as  such  receiver  for  the  sole 
benefit  of  said  George  S.  Dixon,  trustee  as  aforesaid.  It 
was  further  ordered  that  the  cause  be  referred  to  a  master 
in  chancery  to  take  an  accounting  of  rents  collected  by  Mrs. 
Friedman,  or  by  any  parties  to  the  suit,  since  the  26th  day 
of  July,  1899.  It  was  further  ordered  that  all  parties  to 
the  suit  forthwith  surrender  possession  of  the  said  real 
estate  except  that  Mrs.  Friedman  might  continue  to  occupy 
the  flat  now  used  by  her  in  one  of  the  buildings  on  said  real 
estate  until  her  rights  under  the  homestead  laws  should  be 
determined. 

J.  G.  Gbossbbrg  and  Samukl  J.   Howb,  attorneys  for 
appellants. 

MoAbdlb  &  MoArdlb  and  Atwood  &  Pease,  attorneys 
for  appellees. 

Vol.  CV  it 
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Mk.  Justiob  Bukkb  delivered  the  opinion  of  the  court. 

It  is  contended  that  the  decree  in  this  case  should  be 
reversed,  because,  first,  the  chief  issue  under  the  cred. 
itor's  bill  and  the  intervening  petitions  relates  to  the  charge 
of  fraud.  It  is  alleged  that  the  quit-claim  deed  from  Mrs. 
Friedman  to  Mr.  Hirsch,  and  the  warranty  deed  from  Mr. 
Hirsch  and  wife  to  the  daughters  of  Mrs.  Friedman  were 
fraudulent  as  to  creditors. 

The  chancellor  who  tried  this  case,  heard  the  witnesses 
in  open  court.  The  evidence  taken  is  voluminous  and  is 
sharply  conflicting.  The  court  having  seen  and  heard  the 
witnesses,  was  in  a  better  position  than  we  to  judge  of  the 
truth  of  their  statements  and  the  weight  that  should  be  given 
to  their  testimony,  and  we  will  not  reverse  in  such  case 
except  where  it  clearly  appears  that  the  evidence  does  not 
preponderate  in  favor  of  a  decree.  Fabrice  v.  Von  der 
Brelle,  190  111.  460;  Van  Vleet  v.  DeWitt,  200  III.  153. 

This  case  partakes  of  the  bitterness  of  a  family  contro- 
versy. Most  of  the  many  witnesses  called  are  related  by 
biood  or  marriage.  Ttie  hostility  injected  into  this  trial 
is  phrased  by  counsel's  description  of  parties  when  he  states 
that  on  the  one  side  are  '^  the  unprogressive,  unwashed  and 
unscrubbed,"  and  on  the  other  ''  the  progressive,  proud  and 
cold,"  unable  to  restrain  a  genuine  distaste  for  the  former 
branch  of  the  family.  So  intense  became  matters  during 
the  hearing  that  it  is  charged  that  witnesses  in  behalf  of 
appellee,  Verchofski,  were  told  by  the  other  side  to  leave 
the  court  and  were  given  diamond  rings  to  enforce  the  com- 
mand; but  the  vigilance  of  complainant  overcame  the 
attempt  to  deprive  him  of  witnesses  and  on  the  next  day  the 
tempted  witnesses  were  in  their  places  in  court.  The  very 
aged,  protesting  a  forgetfulness,  and  the  young  were  called 
to  the  witness  stand.  The  court  appears  to  have  taken  an 
abundance  of  time  to  observe  and  study  this  family  reunion 
or  assemblage  of  parties  and  witnesses  and  their  sharply 
conflicting  testimony.  With  great  care  we  have  examined 
the  record  in  this  case  and  shall  not  extend  this  opinion 
with  a  detailed  review  of  the  evidence.    Although  appreci- 
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ating,  in  a  case  like  this,  the  unsatisfactory  resnlt  of  mak- 
ing reference  only  to  certain  circumstances  of  the  evidence, 
we  nevertheless,  to  make  it  apparent  that  there  was  a  sharp 
conflict,  will  notice  briefly  some  controlling  features  in  the 
evidence. 

Whatever  may  have  been  the  reason,  Mrs.  Friedman 
appears  not  to  have  been  prompt  in  paying  her  debts.  She 
incurred  the  indebtedness  to  several  of  her  creditors  when 
she  improved  her  property  on  or  before  the  year  1890. 
Her  property  was  worth,  perhaps,  not  less  than  $15,000  and 
was  incumbered  for  $7,500.  In  June,  1894,  she  quitclaimed 
this  property  to  Jacob  Hirsch,  her  sister's  husband,  of  Mil- 
waukee, Wisconsin,  for  the  consideration,  as  she  alleges,  of 
a  cancellation  of  $5,000  of  indebtedness  held  by  Hirsch 
against  her  and  the  further  consideration  of  $1,500  or  $1,600 
in  cash.  Her  husband  was  engaged  in  buying  and  shipping 
horses  and  just  pripr  to  the  Columbian  Exposition  of  1893 
was  in  the  saloon  business  in  Richland,  Wisconsin.  Mrs. 
Friedman  says  that  her  husband  was  unfortunate  and  she 
was  compelled  to  assist  him  and  thereby  forced  to  borrow 
money.  However,  as  opposed  to  this  statement  Verchofski 
states  that  the  business  of  Mrs.  Friedman's  husband  was  pros- 
perous and  that  he  sent  her  money.  Mr.  Hirsch  is  repre- 
sented as  being  in  the  years  1894,  1 895  and  1896  a  man  of 
large  affairs  and  of  wealth.  To  determine  whether  the 
conveyance  from  Mrs.  Friedman  to  her  brother-in-law  was 
made  in  good  faith,  it  is  to  be  considered  that  he,  the 
wealthy  and  obliging  brother-in-law,  should  insist  that  his 
wife's  sister  convey  this  property  for  which  she  had  labored 
so  long  and  for  the  improvements  of  which  she  had  not  fully 
paid,  8^d  as  one  of  Mrs.  Friedman's  witnesses  testified,  she 
went  to  Mrs.Friedman's  house  and  found  Hirsch  there, "  hol- 
lering for  his  money  and  she  was  crying  and  begging  where 
she  could  get  money."  In  this  connection  it  is  to  be  remem- 
bered that  Hirsch  had  such  confidence  in  Mrs.  Friedman 
that  he  left  her  in  apparent  possession  of  the  property  with 
full  authority  to  manage  the  same  and  to  collect  rents 
therefrom.    When  he  took  title  thereto  he  did  not  procure 
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nor  cause  to  be  examined  an  abstract  of  title.  He  did  not 
even  insist  upon  or  procure  a  deed  from  the  husband  of 
Mrs.  Friedman.  There  is  much  in  the  record  to  which  we 
will  not  refer,  calling  for  a  very  careful  weighing  of  the 
evidence  to  determine  whether  Mr.  Hirsch  was  a  hona  fide 
purchaser  of  the  property  in  question  or  whether  he 
accepted  title  merely  to  accommodate  his  sister-in-law  and 
to  save  her  property  from  an  attack  of  creditors.  If  the 
conclusion  is  reached  that  Mr.  Hirsch  was  not  a  hona  fide 
purchaser  there  was  an  abundance  of  evidence  to  justify 
the  conclusion  that  the  daughters  of  Mrs.  Friedman  were 
not  hona  fide  purchasers  and  that  they  held  the  title  for 
their  mother.  It  is  stated  that  the  tenants  of  the  property 
were  so  irresponsible  and  made  such  frequent  removals 
that  they  were  not  required  to  sign  a  lease,  yet  one  of  the 
alleged  owners  moved  away  from  the  property  and  else- 
where rented  premises,  certainly  not  more  desirable,  and 
paid  rent  therefor. 

There  was  a  sharp  conflict  in  the  evidence  as  to  whether 
Mrs.  Friedman's  daughters  or  their  husbands  had  the 
amount  of  $6,000  said  to  have  been  paid  by  them  for  the 
premises.  One  of  the  daughters,  Mrs.  Ealish,  testified: 
"  I  don't  know  whether  my  husband  had  other  means  out- 
side of  his  salary.  He  didn't  at  the  time  I  married  him." 
Again  the  daughters  received  a  warranty  deed  of  the  prop- 
erty from  their  wealthy  relative,  Mr.  Hirsch.  Soon  after 
accepting  such  deed  it  was  found  that  there  were  claims 
aggregating  several  hundreds  of  dollars  which  the  mort- 
gagee of  the  property  insisted  should  be  paid.  These 
claims  were  paid  by  the  daughters  and  they  testified  that 
they  have  never  requested  Mr.  Hirsch  under  the  covenants 
of  his  warranty  deed  to  repay  them  said  amounts.  The 
daughters  and  their  husbands  testified  that  the  alleged  pur- 
chase price  for  the  property  of  $6,000  was  arrived  at  after 
a  somewhat  prolonged  negotiation.  It  is  a  matter  of  com- 
ment that  where  the  extreme  amount  was  paid  for  the 
property  that  the  purchasers  would  accept  title  without 
employing  counsel  to  examine  abstract  of  the  same  and 
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then  fail  to  require  Mr.  Hirscb  to  pay  any  claims  existing 
against  the  property,  so  abundantly  able  as  he  was  to 
respond.  An  attempt  was  made  to  impeach  one  of  the 
principal  witnesses  for  appellee,  but  witnesses  were  called 
to  sustain  his  general  reputation  for  truth  and  veracity. 

The  record  is  replete  with  testimony  and  circumstances 
sharply  in  conflict.  No  good  purpose  can  be  served  in  fur- 
ther attempt  to  recall  the  evidence.  Two  distinct  lines  of 
irreconcilable  testimony  run  through  the  entire  record,  and 
therefore  we  do  not  feel  that  we  are  called  upon  to  pro- 
nounce one  false  and  the  other  truthful,  and  in  the  prem- 
ises we  are  not  justified  in  disturbing  the  findings  and  the 
decree  of  the  court. 

Second.  Counsel  for  appellants  further  claim  that  if  the 
deeds  were  fraudulent  as  to  creditors,  still  complainant  and 
intervening  petitioners  are  conclusively  estopped  from  set- 
ting up  such  fraud  in  this  proceeding  upon  the  principle  of 
res  adjudicata. 

Mrs.  Friedman  filed  her  petition  in  bankruptcy  Jujy  19, 
1900,  and  specifications  of  objections  were  filed  by  one  of 
her  creditors,  Shoemaker  &  Company,  specifying  substan- 
tially the  same  fraud  as  alleged  in  its  intervening  petition. 

Mrs.  Friedman  was  discharged  upon  a  hearing  of  these 
objections,  but  long  prior  to  her  discharge  the  United 
States  Court,  when  the  proceedings  in  bankruptcy  were 
pending,  ordered  the  trustee,  George  S.  Dixon,  to  appear, 
employ  counsel  and  intervene  as  trustee  in  said  creditors' 
bill  proceedings,  and  pursuant  to  such  order  he  filed  his 
intervening  petition  therein  and  obtained  a  decree  in  his 
favor  as  aforesaid.  The  product  of  this  litigation  results 
to  the  benefit  of  the  creditors  of  the  estate  which  he  repre- 
sents, and  unless  there  be  good  reason  why  the  results  of 
such  litigation  should  not  be  retained  for  the  benefit  of  the 
creditors,  the  court  should  not  surrender  it  to  parties  who, 
through  fraud,  have  become  possessed  of  it. 

It  is  true  that  Mrs.  Friedman  could  not  recover  the  prop- 
erty thus  fraudulently  conveyed  by  her,  but  it  does  not 
follow   and  is  not  the  law,  that  the   property  may  not 
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be  recovered  for  the  benefit  of  her  creditors.  The  United 
States  District  Court  ordered  the  receiver  of  her  estate  to 
intervene  in  these  proceedings  in  the  state  court,  not  to 
recover  property  for  her  which  should  be  retained  from 
her  estate,  but  solely  to  recover  any  and  all  property  in 
which  the  creditors  of  her  estate  might  or  could  have  an 
interest.  If  the  trustee  has  exceeded  the  powers  conferred 
upon  him  by  the  United  States  District  Court,  or  by  its 
order  discharging  Mrs.  Friedman,  the  United  States  Court 
has  withdrawn  power  from  the  trustee  to  reap  the  fruits  of 
the  present  litigation  for  the  benefit  of  the  creditors  of  her 
estate,  she  or  her  attorneys,  if  they  desire  to  take  these 
fruits  away  from  her  creditors,  can  appear  in  the  United 
States  Court  and  there  represent  that  the  trustee  has 
exceeded  his  authority  or  has  acted  entirely  without  author- 
ity and  ask  the  court  to  deal  with  him  pursuant  to  the  law. 

We  think  that  counsel  misapprehend  the  scope  of  the 
trustee's  po\ver  in  this  matter.  The  bankruptcy  statute 
provides  that  the  trustee  shall  be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  to  all  property  trans- 
ferred by  him  in  fraud  of  his  creditors.  It  is  abhorrent  to 
reason  to  say  that  the  trustee  would  have  no  more  power 
and  right  in  court  than  the  bankrupt,  to  recover  property 
fraudulently  conveyed. 

Counsel  for  appellants  say  that  the  bankruptcy  act  does 
not  prevent  suits  by  the  trustee,  but  they  say  he  must 
occupy  no  position  antagonistic  to  the  bankrupt  for  whose 
estate  he  is  trustee.  But  it  is  to  be  said  that  he  is  a  trustee, 
not  for  the  bankrupt,  but  for  the  estate  of  the  bankrupt, 
and  in  that  estate  the  creditors  have  an  interest  and  the 
spirit  and  whole  trend  of  the  present  bankrupt  act,  is  that 
the  trustee  shall  conserve  the  entire  estate  of  the  bankrupt. 
With  this  thought  and  intent  should  the  act  and  every 
section  thereof  be  read  and  interpreted. 

Section  seventy  (a)  of  the  National  Bankruptcy  Law  of 
1898,  reads  as  follows : 

"  The  trustee  of  the  estate  of  a  bankrupt  upon  his  appoint- 
ment and  qualification  shall  be  vested  by  operation  of  law, 
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with  the  title  of  the  bankrupt  as  of  the  date  he  was 
adjudged  a  bankrupt  (except  in  so  far  as  it  is  to  property 
which  is  exempt)  to  all  (1)  documents  relating  to  his  prop- 
erty; (2)  interests  in  patents,  patent-rights,  and  trademarks; 
(3)  powers  which  he  might  have  exercised  for  his  own 
benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  hy  him  in 
fravd  of  his  creditors;  (5)  property  which,  prior  to  filing  of 
petition,  he  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  or  sold  upon  judicial  process 
against  him;  *  *  *  (6)  rights  of  action  arising  upon 
contracts  or  from  the  unlawful  taking  or  detention  of  or 
injury  to  his  property." 

By  this  section  of  the  statute  the  trustee  is  declared  to  be 
vested  by  operation  of  law  with  title  to  property  transferred 
by  Mrs.  Friedman  in  fraud  of  her  creditors.  Her  trustee 
was  directed  by  the  United  States  Court  to  intervene  in 
these  proceedings  where  the  title  to  property  conveyed  by 
her  was  being  litigated.  By  operation  of  law  he  was  vested 
with  title  to  all  property  transferred  by  Mrs.  Friedman  in 
fraud  of  her  creditors.  And  it  was  his  legal  duty  as  trustee 
thus  vested  to  intervene  and  assert  his  rights. 

In  this  connection  should  be  considered  section  70  (e), 
which  is  as  follows : 

"  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of 

his  property,  which  any  creditor  of  such   bankrupt  might 

have  avoided,  and  may  recover  the  property  or  its  value 

from  the  person  to  whom  transferred  unless  he  was  a  bona 

Jide  holder  for  value." 

This  clause  does  not  read  that  the  trustee  may  avoid  any 
fraudulent  transfer  made  by  the  bankrupt  within  four 
months  of  the  time  of  filing  the  petition  in  bankruptcy,  but 
we  think,  gives  the  trustee  power  to  pursue  and  recover 
property  conveyed  by  the  bankrupt  to  one  hot  a  bona  fide 
holder,  although  the  fraudulent  conveyance  may  have  been 
made  more  than  four  months  prior  to  the  filing  of  the  peti- 
tion. The  sole  purpose  of  section  57  (e)  is  to  render  null 
and  void  all  conveyances  of  property  made  within  four 
months  prior  to  the  filing  of  the  petition,  except  as  to  pur- 
chasers "  not  only  in  good  faith,  but  for  a  present  fair 
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consideration."  A  bona  fide  purchaser  is  one  who  pays  a 
valuable  consideration  and  takes  the  conveyance  without 
notice  of  any  equitable  claim  against  the  property  con- 
veyed. But  under  the  bankruptcy  act,  property  conveyed 
within  four  months  prior  to  filing  the  petition  can  not  be 
retained  by  the  purchaser,  unless  he  is  a  purchaser,  not  only 
in  good  faith  but  for  a  present  fair  consideration. 

It  can  not  be  seriously  contended,  that  because  Mrs. 
Friedman,  the  grantor,  could  not  have  recovered  this  prop- 
erty, that  therefore  her  trustee,  though  vested  with  its  title, 
could  not  bring  suit  and  recover  it. 

Section  eleven  (b)  and  (c)  of  the  bankruptcy  act  does  pro- 
vide that  the  trustee  may  prosecute  or  defend  any  suit 
begun  by  or  against  the  bankrupt  prior  to  adjudication,  but 
that  section  simply  provides  for  the  taking  care  of  suits 
already  begun  prior  to  the  adjudication  and  is  not  a  limita- 
tion, as  contended  by  appellants'  counsel,  upon  the  right  of 
a  trustee  to  appear  in  any  suit,  but  rather  provides  the  man- 
ner of  procedure  with  reference  to  suits  already  begun,  and 
which  may  affect  the  estate  of  the  bankrupt.  We  do  not 
regard  the  section  as  an  attempt  to  enumerate  or  specify  the 
powers  of  the  trustee  with  respect  to  his  appearance  in  liti- 
gation. Any  other  construction  would  result,  as  counsel 
insist  it  should  result,  in  preventing  the  trustee  from  doing 
anything  which  the  law  would  prevent  a  fraudulent  grantor 
from  doing.  Such  a  contention  is  not  in  harmony  with  the 
spirit  or  the  letter  of  the  bankruptcy  act. 

But  it  is  further  insisted  that  even  though  the  trustee 
may  follow  and  recover  the  property  of  the  bankrupt  fraud- 
ulently conveyed,  yet  if  some  creditor  has  filed  specifica- 
tions of  objections  to  the  discharge  of  the  bankrupt  and 
those  objections  have  been  overruled  and  the  bankrupt 
discharged, 'that  by  operation  of  law  he  is  then  divested  of 
his  title. 

Without  doubt  the  discharge  of  Mrs.  Friedman  pre- 
vented a  recovery  thereafter  against  her  personally  and  she 
is  in  no  way  interested  in  being  heard  nor  can  she  object 
to  any  proceedings  that  may  be  taken  subsequently  to  her 
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discharge  aflfeoting  the  property  of  her  estate.  The  record 
of  this  case  simply  shows  that  the  objections,  filed  by  one 
of  the  receivers  to  her  discharge,  were  overruled.  Upon 
what  specific  grounds  we  do  not  know,  for  the  report  of 
the  referee  is  not  preserved  in  this  record.  It  must  have 
appeared  to  the  referee,  either  that  the  objections  were  not 
sustained  by  proof  or  that  the  charges  therein  were  not  of 
such  a  nature  or  did  not  relate  to  such  transactions  as  would 
prevent  her  individual  discharge,  and  it  may  further  have 
appeared  to  the  referee  that  her  discharge  would  not  release 
the  property  in  question,  the  title  to  which  was  before 
her  discharge  vested  in  the  trustee  of  the  estate.  One 
proposition,  however,  is  beyond  dispute,  and  requires  the 
citation  of  no  authorities  to  sustain  it — that  the  adjudication 
of  her  discharge  can  not  be  pleaded  by  her  two  daughters 
as  an  estoppel  in  the  proceedings  at  bar.  They  were  not 
parties  in  that  proceeding  and  there  was  no  specific  adjudi- 
cation that  the  conveyance  by  the  bankrupt  to  Mr.  Hirsoh 
or  by  Mr.  Hirsch  to  the  two  daughters  was  good.  It  was 
simply  an  adjudication  that  no  matters  were  proved  before 
the  referee,  sufficient  to  prevent  the  bankrupt's  discharge. 
We  do  not  take  the  view  that  Mrs.  Friedman's  daughters 
may  plead  the  discharge  of  their  mother  as  a  conclusive 
defense  for  them  in  this  action.  If  the  United  States  Court 
had  specifically  held  that  either  of  said  deeds  was  fraudu- 
lent, such  holding  could  not  be  pleaded  against  them. 
Every  one  is  entitled  to  his  day  in  court.  If  this  position 
were  not  tenable,  the  title  of  a  present  holder  of  real  estate 
could  be  taken  away  from  him  by  attacking  the  former 
title  of  one  of  the  grantors  whose  name  appeared  in  the 
chain  of  his  title.  The  Supreme  Court  of  this  state  has 
said  in  Phelps  v.  Curts,  80  111.  109,  that  where  a  debtor 
after  a  creditor's  bill  is  filed  against  him  is  declared  a  bank- 
rupt and  as  such  sets  up  his  discharge  in  that  suit,  the  effect 
is  to  preclude  the  court  from  rendering  a  personal  decree 
against  him,  but  it  can  not  preclude  the  court  from  dealing 
with  the  property  alleged  in  the  creditor's  bill  to  have 
been  fraudulently  conveyed. 
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In  view  of  the  order  of  the  United  States  Court  direct- 
ing the  trustee  to  intervene,  and  in  view  of  the  precise  issue 
before  the  court  in  the  matter  of  Mrs.  Friedman's  discharge, 
i,  e.,  was  fraud  of  such  character  proved  as  to  prevent  her 
discharge,  and  in  view  of  the  considerations  urged  in  this 
opinion,  we  hold  that  the  order  discharging  the  bankrupt 
will  not  bar  proceedings  under  this  creditor's  bill.  From 
what  has  been  said  it  follows  that  the  receiver  had  right  to 
intervene  in  the  case  at  bar  even  though  it  be  held  that 
so  far  as  he  is  concerned  it  was  an  original  proceeding. 
The  question  is  not  before  us  as  to  whether  the  bankrupt 
should  personally  be  made  a  party  to  his  proceeding,  for 
the  decree  does  not  aflfect  her  as  to  any  matters  or  things 
occurring  at  or  prior  to  the  time  of  her  being  adjudicated  a 
bankrupt.  The  decree  simply  directs  that  she  be  allowed 
temporarily  to  remain  in  the  property  and  that  she  turn 
over  to  the  receiver  appointed  in  the  state  court  any  rents 
that  may  be  shown  to  have  been  collected  by  her  sub- 
sequent to  the  adjudication  of  hef*  bankruptcy.  Considering 
the  nature  and  scope  of  the  allegations  of  the  intervening 
petition  of  the  trustee,  and  especially  the  fact  of  the  investi- 
ture of  the  trustee  with  the  title,  we  are  of  the  opinion 
that  the  prayers  are  broad  enough  to  warrant  a  decree  for 
accounting  of  the  rents  as  therein  provided. 

Aided  by  the  industry  of  appellants'  counsel  we  have 
considered  all  assignments  of  error  and  after  a  thorough 
inspection  of  the  entire  record  we  find  no  reversible  error. 

The  decree  of  the  Circuit  Court  is  aflBirmed. 


George  Barrle  et  al.  r.  Rockwell  King^  AdmY. 

1.  CJoNTRACTS— ifuftwiZZy  Executory  Contracts  May  be  Abrogated  by 
Agi*eement  Without  Consideration,— A  mutually  executory  contract 
may  be  abrogated  by  agreement,  and  set  aside  at  any  time,  without 
there  being  any  consideration  for  such  abrogation  other  than  the  release 
of  the  respective  parties  from  their  respective  obligations. 
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2.  Samk— Tender  of  Books  Under. —No  effectual  tender  of  books,  or 
any  portion  of  them,  can  be  made  under  a  contract,  unless  the  books  so 
tendered  comply  in  all  material  things  with  the  contract,  both  as  to  the 
books  themselves  and  also  as  to  the  time  at  which  such  tender  was 
made. 

A ssampsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  AMrmed.  Opinion  filed  January  16, 
1903. 

This  was  an  action  to  recover  damages  for  an  alleged 
breach  of  the  following  contract  by  Mrs.  McGregor  Adams, 
now  deceased,  by  reason  of  her  having  refused  to  take  and 
pay  for  certain  books  in  accordance  with  a  written  contract 
obtained  from  her  by  appellant's  agent,  here  set  forth : 

"Messrs.  George  £arrie  &  Son,  Philadelphia. 

I  hereby  subscribe  for  a  complete  copy  in  twenty  vol- 
umes, Japan  vellum  edition,  of  Historical  Romances  of 
William  Harrison  Ainsworth,  to  be  delivered  at  the  rate  of 
one  volume  per  month,  as  issued;  for  which  I  agree  to  pay 
on  delivery  $17.50  per  volume.  Publishers  guarantee  that 
there  will  be  only  one  thousand  copies  of  this  edition 
printed  on  Japan  vellum  paper,  and  that  the  work  as  deliv- 
ered will  be  equal  in  all  respects  to  the  sample  shown  by 
solicitor.  Mrs.  McGregor  Adams. 

March  5, 1898. 

Issue  to  begin  in  January,  1888." 

On  the  left-hand  side  are  the  words,  "  Bound  in  full 
Morocco  at  $17.60  Vol.  J.  McG.  A."  Also  the  words, 
"Color,  red."  At  the  top  are  the  words,  "With  Historic 
Memoirs."  At  the  right  hand  side  are  the  words,  "  With 
Historical  Memoirs."  On  the  back  are  the  words,  "  Coat 
of  Arms  and  Fleur  de  Lis." 

The  books  subscribed  for  were  first  tendered  in  May, 
1899.  When  tendered,  they  had  thereon  the  monogram  of 
Mrs.  McGregor  Adams.  Prior  to  the  tender,  Mr.  William 
Burry,  a  lawyer,  and  the  son-in-law  of  Mrs.  Adams,  had 
been  authorized  to  represent  and  was  representing  Mrs. 
Adams  in  the  matters  arising  out  of  her  signing  such  con- 
tract. The  tender  of  the  books  was  made,  under  such 
arrangement,  to  Mr.  Burry.     His  firm  was  that  of  Runnells 
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&  Bum%  and  to  such  firm,  November  7,  1898,  appellaijts 
wrote  a  letter  containing  the  following: 

"  We  do  not  understand  in  what  you  think  we  acquiesced. 
On  October  16th  Mr.Salzer  wrote  to  us  that  he  had  seen  you 
and  that  the  subscriptions  were  valid.  In  accordance  with 
this  we  shipped  the  volume  ready.  We  have  written  Mrs. 
Salzer  to  request  her  husband  to  call  upon  you  and  then 
send  us  a  written  memorandum  of  what  you  and  he  have 
agreed  upon." 

Upon  the  trial  Mr.  Burry  testified  that  his  attention  was 
called  to  this  letter  and  then  testified  as  follows : 

"  After  that  Mr.  Salzer  called  upon  me  and  saw  me,  and 
asked  what  objections  there  were  to  the  contract.  I  told 
them  that  Mrs.  Adams  was  a  very  old  lady,  about  seventy- 
eight  years  old,  whose  memory  had  almost  failed  entirely, 
and  who  was  in  feeble  health,  and  that  she  was  in  poor 
condition  when  Mrs.  Salzer  called  and  the  contract  was 
made,  because  she  was  not  able  at  that  time  to  make  a 
contract,  and  that  he  ought  to  rescind  the  contract;  he 
asked  how  old  she  was, and  what  her  state  of  health  was,  and 
I  told  him,  as  I  stated  here  in  the  conversation,  of  which  I 
will  give  the  substance,  and  which  lasted  over  half  an  hour, 
and  he  said  he  was  satisfied  and  that  he  was  very  sorry. 
He  said  he  was  satisfied  with  my  explanation,  that  he  was 
very  sorry  that  the  contract  had  been  taken  and  that  he 
would  hear  no  more  of  it.  A  month  or  two  afterward  he 
called  and  told  me  that  he  understood  the  defendant  had 
settled  some  other  contracts;  that  he  understood  that  two 
other  contracts  taken  by  Mrs.  Salzer  to  Mrs.  Adams  at  the 
same  time,  amounting  to  $700,  had  been  settled  by  his  pay- 
ing $200  to  the  book  people,  and  he  asked  us  what  we  were 
going  to  pay  them  for  their  contract.  I  said  to  him  :  '  1 
consider  them  canceled,  and  your  demand  a  breach  of  our 
former  agreement,  and  I  will  have  nothing  to  do  with  you 
in  an}'  way,'  and  he  left.'' 

To  all  of  the  testimony  given  by  Mr.  Burry,  the  plaintiff 
objected.  The  jury  returned  a  verdict  for  the  defendant 
upon  which  there  was  judgment. 

FoLLANSBEB  &  FoLLANSBEE,  attomcys  foF  appellants. 

F.  B.  JoHNSTONBj  attorney  for  appellee. 
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Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

The  contract  subscribed  by  Mrs.  Adams  provided  that 
the  twenty  volumes  were  to  be  delivered  at  the  rate  of  one 
volume  per  month  as  issued,  and  that  issue  was  to  begin  in 
January,  1898.  As  this  was  but  one  of  a  large  number  of 
similar  contracts  for  the  same  work,  obtained  from  time  to 
time  by  the  appellants,  it  would  seem  that  when  the  con- 
tract under  consideration  was  made,  March  5,  1898,  that 
at  least  two  volumes  ©f  the  work  should,  at  the  date  of  the 
contract,  have  been  ready  for  delivery,  although  there  is  no 
direct  evidence  that  such  was  the  case;  but  under  the  terms 
of  the  contract  one  volume  per  month  was  to  be  delivered 
upon  each  month  succeeding  March,  1898,  whereas  there 
was  no  tender  of  any  of  the  volumes  until  May,  1899,  some 
fourteen  months  after  the  making  of  the  contract.  Accord- 
ing to  the  testimony  of  Mr.  Alexander  Barrie,  a  witness 
for  the  plaintiffs,  Mrs.  Adams  refused  to  carry  out  her  con- 
tract about  the  16th  day  of  January,  1899.  If  such  be  the 
case,  appellants  were  excused  from  preparing  or  tendering 
any  volumes  subsequent  to  that  date,  but  no  sufficient 
excuse  was  shown  for  the  failure  to  deliver  any  volumes 
during  the  months  prior  thereto. 

When  the  books  were  tendered  there  was  upon  each  of 
the  volumes  the  monogram  of  Mrs.  McGregor  Adams. 

Mr.  Alexander  Barrie,  testifying  for  the  plaintiff,  said  : 

"  I  explain  the  depreciation  in  the  value  of  the  books 
this  way:  They  were  bound  in  a  special  color,  and  each 
book  had  stamped  on  it  the  monogram  of  Mrs.  Adams.  No 
other  person  would  want  a  book  with  another  person's 
monogram,  and  in  uncompleted  state.  We  have  never  yet, 
since  we  have  been  in  ousiness,  found  a  purchaser  for 
books  already  bound  bearing  a  monogram." 

The  placing  of  a  monogram  upon  each  of  the  volumes 
was  beyond  and  in  violation  of  the  contract.  The  contract 
no  more  provided  for  the  placing  of  Mrs.  Adams'  mono- 
gram  thereon  than  it  did  for  the  monogram  of  the  king  of 
England  or  any  other  royal  personage. 

Limited  editions,  such  as  this  was,  are  sometimes  pur- 


430  Appellate  Courts  op  Illinois. 

Vol.  105.]  Barrie  v.  King. 

chased  with  a  view  to  profit  that  may  be  made  by  demand 
for,  or  by  a  rise  in  value  of  such  edition  after  the  limited 
number  published,  have  been  sold.  It  is  manifest  that  if 
such  edition  contained  the  monogram  of  an  individual,  its 
value  for  the  purpose  of  sale  would  be  lessened,  especially 
as,  upon  being  offered  for  sale,  such  books  would  appear  to 
be  second-hand. 

It  may  be  argued  that  the  monogram  could  not  detract 
from  the  intrinsic  value  of  the  books,  and  was  not  a  mate- 
rial departure  from  the  contract. 

Books  printed  upon  Japanese  vellum  paper,  an  edition 
consisting  of  twenty  volumes,  sold  at  $17.50  per  volume, 
are  not  purchased  for  the  sole  purpose  of  reading  that  con« 
tained  therein,  or  having  them  on  hand  as  works  of  refer- 
ence. They  are  purchased  largely  because  of  the  elegance 
of  the  material  put  into  them,  the  artistic  and  handsome 
manner  in  which  they  are  brought  out,  so  that  they  are 
things  of  beauty.  One  keeps  them  as  an  adornment  of  his 
home,  things  to  gratify  his  taste,  and  a  delight  to  look  upon. 
Purchasing  such  books  at  such  a  price,  Mrs.  Adams  was 
entitled  to  have  them  entirely  in  accordance  with  her  con- 
tract. If  it  were  stipulated  that  the  cover  of  the  binding 
should  b^  red,  appellants  were  not  at  liberty  to  make  it 
blue;  nor  to  so  change  the  color,  although  blue  might  be 
considered  by  artists  in  better  taste  and  the  volumes  more 
salable.  Mrs.  Adams  may  have  desired  to  present  the 
books  to  some  one  or  to  sell  them.  Whatever  may  have 
been  her  motive  for  agreeing  to  purchase  this  work,  it  was 
the  duty  of  appellants  to  comply  with  the  contract,  and 
not  to  depart  therefrom  in  a  matter  as  material  as  was  the 
placing  of  her  monogram  upon  each  volume. 

Appellants  asked  to  have  the  following  instruction  given: 

"  You  are  instructed,  as  a  matter  of  law,  that  in  order  to 
prevent  one  from  completing  a  contract  that  he  is  at  work 
upon  for  another, it  is  not  necessary  that  there  should  be  an 
active  physical  interference  with  the  work  that  is  being 
done  by  the  one  doing  it.  Any  act  upon  the  part  of  the 
party  for  whom  the  work  is  being  done,  clearly  indicating 
that  he  will  not  accept  the  same  if  completed,  is  a  preven- 
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tion  of  its  completion,  within  the  meaning  of  those  words, 
as  used  in  this  connection.  And  in  this  case,  if  you  believe 
from  the  evidence  that  the  said  plaintiff  entered  upon  the 
contract  referred  to  in  the  declaration  filed  in  this  cause, 
and  after  they  partially  completed  the  same  or  a  part  of  the 
same,  and  some  of  them  had  been  tendered,  the  said  de- 
fendant, or  her  duly  authorized  agents  or  representatives, 
declined  and  refused  to  take  said  books,  or  any  part  thereof, 
then  you  are  instructed,  as  a  matter  of  law,  tnat  the  said 
plaintiffs  were  thereby  prevented  from  completing  the 
same." 

The  second  portion  of  this,  beginning, "  And  in  this  case," 
the  court  refused  to  give. 

No  effectual  tender  of  the  books  or  any  portion  of  the 
volumes  could  be  made,  unless  the  books  so  tendered  com- 
plied in  all  material  things  with  the  contract,  both  as  to 
the  books  themselves  and  also  as  to  the  time  at  which  such 
tender  was  made.     The  instruction  was  properly  refused. 

Appellant  also  asked  that  the  following  instruction  should 
be  given : 

"  Even  if  you  should  believe  from  the  evidence  that  Mr. 
Salzer,  the  husband  of  Mrs.  Salzer,  called  upon  Mr.  Burry, 
the  agent  of  the  said  original  defendant  to  this  suit,  and 
acting  for  and  on  behalf  of  Barrie  &  Son,  agreed  that  the 
alleged  contract  might  be  abrogated,  yet,  if  you  believe 
from  the  evidence  that  there  is  a  want  of  any  considera- 
tion for  such  a  promise,  you  are  instructed  that  such  promise, 
if  one  was  made,  is  not  binding  upon  said  plaintiffs." 

A  mutually  executory  contract  may  be  abrogated  by 
agreement,  set  aside  at  any  time  without  there  being  any 
consideration  for  such  abrogation  other  than  the  release  of 
the  respective  parties  from  their  respective  obligations. 
The  instruction  was  properly  refused.  I 

The  following  instructions  were  given  at  the  instance  of 
the  appellee : 

1.  "  The  jury  is  instructed  that  if  they  find  a  tender  of 
the  books  was  made  under  the  contract  sued  on  in  this  case, 
such  books  must  conform  to  the  requirements  and  specifi- 
cations of  the  contract,  and  if  such  books  do  not  so  con- 
form to  such  requirements  and  specifications,  Mrs.  McGregor 
Adams  and  the  defendant  in  this  case  were  entitled  to  refuse 
the  books  so  tendered." 
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2.  **If  the  books  tendered  under  the  contract  were 
marked  with  monograms,  or  in  any  other  way  than  as 
provided  in  the  contract,  and  such  marking  was  in  a 
material  manner  or  part,  and  so  as  to  materially  affect  their 
value  or  use,  then  the  subscriber  was  not  obliged  to  accept 
them." 

Appellants  urge  that  these  instructions  were  improper, 
in  that  they  did  not  contain  the  premise,  "  if  the  jury  find 
from  the  evidence  or  believe  from  the  evidence."  Appel- 
lant was  contending  and  still  contends  that  the  tender  was 
by  it  made  under  the  contract  sued  upon.  We  hardly  see 
how,  under  such  contention,  they  could  have  complained,  if 
the  court  had  instructed  the  jury  that  a  tender  of  the  books 
had  been  made  under  the  contract. 

There  was  no  dispute  that  each  volume  of  the  books  was 
marked  with  the  monogram.  Such  marking  was  testified 
to  by  appellants'  witness. 

The  second  instruction,  given  at  the  instance  of  appellee, 
merely  submitted  to  the  jury  the  question  of  whether  such 
marking  was  in  a  material  manner  or  particular,  and  so  as 
to  materially  affect  their  value  or  sale,  telling  the  jury  that 
if  such  were  the  case,  the  subscriber  was  not  obliged  to 
accept  them. 

Mr.  Alexander  Barrie  testified : 

^^  Each  of  the  volumes  had  stamped  upon  it  the  mono- 

ffram  of  Mrs.  Adams.     These  books  would  have  been  abso- 
utely  worthless  to  any  one  else." 

We  fully  appreciate  the  importance  of  the  consideration 
submitted  to  us  in  appellants'  brief,  in  which  they  call  upon 
this  court  to  right  what  they  term  the  wrong  done  to 
appellants.  Appellants  have  had  accorded  to  them  every 
right  to  which  the  law  entitles  them.  They  were  upon  the 
trial  and  are  here  represented  by  able  counsel,  so  that  upon 
an  examination  of  the  record  and  the  briefs  here  submitted, . 
we  say  their  case  could  not  in  our  opinion  have  been  better 
handled.  It  is  infrequently  the  case  that  both  parties  and 
counsel  are  not  firmly  convinced  of  the  justice  of  the  cause 
in  which  they  are  engaged  and  upon  which  courts  are  called 
to  pass  judgment.    That  they  should  be  content  with  the 
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conclusions  arrived  at,  is  too  much  to  expect  from  human 
nature. 

We  do  not  find  any  error  in  the  record  of  this  cause 
warranting  a  reversal  of  the  judgment  rendered.  It  is 
therefore  affirmed. 


James  A.  Edwards  et  al.  v.  Allan  G.  Story. 

1.  Fraud— I«  Never  Presumed*— Fraud  is  never  to  be  presumed,  but 
must  be  affirmatively  proved  by  the  parties  alleging  the  same.  Such 
proof  must  be  clear  and  satisfactory,  and  must  be  superior  to  that 
adduced  to  controvert  it. 

2.  Same—  What  is  Necessary  to  Impeach  a  Conveyance,— To  impeach 
a  conveyance  for  fraud,  both  vendor  and  vendee  must  be  shown  to 
have  intended  to  commit  fraud. 

Attachment  and  Garnishment.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  January  16, 1908. 

The  facts  of  these  two  cases  are  presented  in  the  follow- 
ing statement : 

James  A.  Edwards  instituted  a  garnishment  proceeding 
in  the  Superior  Court  for  the  purpose  of  collecting  an 
alleged  judgment  against  George  B.  Johnson,  a  member  of 
the  board  of  trade,  for  the  sum  of  $916.22  and  costs.  He 
summoned  as  garnishee,  Albert  B.  Booth,  a  broker  and 
member  of  the  board  of  trade.  The  writ  was  served  on 
Booth  March  20,  1900.  March  26,  1900,  appellee,  Allan  C. 
Story,  brought  a  suit  in  attachment  in  the  Circuit  Court 
against  DuEuyter  and  summoned  as  garnishee  said  Booth. 
The  writ  in  the  attachment  proceeding  was  served  March 
26,  1900.  The  funds  sought  to  be  reached  by  the  attach- 
ment suit  and  the  garnishment  proceedings  are  the  same, 
and  consist  of  the  proceeds  arising  from  the  sale  of  John- 
son's membership  in  the  board  of  trade  to  said  DuRuy  ter. 
In  November,  1900,  Edwards  was  served  with  summons 

VouCV28 
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issued  in  the  attachment  suit  directed  against  himself  and 
Johnson,  impleaded  with  DuRuyter.  On  November  19, 
1900,  Edwards,  in  the  attachment  sait,  filed  an  intervening 
petition  setting  up  the  recovery  of  the  judgment  against 
Johnson,  the  issuance  and  return  of  execution  thereon,  and 
the  record  of  the  garnishment  proceedings,  and  asserting  a 
prior  lien  and  right  to  the  money  in  controversy.  To  this 
petition  Story  filed  a  general  traverse. 

The  two  proceedings  were  heard  and  tried  as  one  cause; 
a  jury  was  waived  and  issues  submitted  to  the  court.  A 
finding  and  judgment  were  entered  in  favor  of  Story,  plaint- 
iff in  the  attachment,  and  against  the  defendant  DuRuyter, 
and  garnishee,  Booth,  for  $1,448,  and  against  Edwards  for 
costs,  and  an  order  entered  dismissing  the  intervening  peti- 
tion, from  which  judgment  appellants  have  prosecuted  a 
separate  appeal. 

Henry  S.  Robbtns,  E.  R.  Bliss  and  Geoboe  Gillette, 
attorneys  for  appellants. 

Francis  C.  Russell  and  Fred  W.  Story,  attorneys  for 
appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court 
It  is  contended  in  behalf  of  appellant  Edwards,  that  the 
evidence  strongly  tends  to  prove  actual  fraud  in  the  trans- 
action between  Story  and  Johnson,  but  regardless  of  that 
contention  it  is  insisted  by  said  appellant  that  the  transac- 
tion in  question  was  a  constructive  fraud,  or  a  fraud  in  law 
as  against  the  claims  of  existing  creditors,  and  by  reason 
thereof  he,  Edwards,  is  entitled  to  the  proceeds  arising 
from  the  sale  of  Johnson's  membership  in  the  board  of 
trade. 

With  care  we  have  examined  the  evidence  in  this  case, 
&nd  while  it  is  conflicting,  we  are  of  the  opinion  that  the 
finding  of  the  court  is  justified  from  the  facts  in  evidence. 
It  appears  that  the  relations  of  attorney  and  client  had, 
prior  to  the  transaction  in  question,  existed  between  Story 
and  Johnson,  and  that  Johnson  owed  Story  for  past  serv- 
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ices;  that  Johnson  owned  and  held  in  his  own  name  a  mem- 
bership in  the  board  of  trade  of  Chicago;  that  some  time  in 
1899  he  became  financially  embarrassed  and  was  unable  to 
pay  his  assessment  as  member  of  the  board  of  trade,  and 
was  in  danger  of  losing  his  membership  therein;  that  on  or 
about  the  second  day  of  January,  1900,  Story  advanced  him 
$96;  that  Johnson  stated  to  Story  that  he  desired  to  dis- 
pose of  his  said  membership.  Story  answered  that  he 
would  buy  it,  provided  his  claim  for  attorney's  fees  was 
allowed.    Johnson  testified  as  follows  : 

"  Story  claimed  that  I  was  owing  him  $300  for  services 
rendered  in  two  cases,  and  we  finally  agreed  that  we  would 
call  the  amount  $275,  and  then  I  transferred  to  him  the 
membership,  and  I  had  an  understanding  with  him  on  that 
day,  that  in  case  my  membership  was  sold  I  was  to  get 
$650  net;  it  was  upon  the  basis  of  $950  for  the  member- 
ship, and  $650  was  the  amount  that  Story  was  to  pay  me, 
and  he  was  to  furnish  the  bond  necessary  before  a  transfer 
on  the  books  of  the  board  of  trade,  and  1  was  to  have  the 
money  as  I  wanted  it." 

At  the  request  of  Story,  Johnson  agreed  to  assist  in  re- 
selling the  membership.  Johnson  called  upon  a  broker,  said 
Booth,  and  offered  the  said  certificate  of  membership,  and 
then  told  Booth  that  he  was  acting  in  behalf  of  Story,  and 
Story  testifies  that  Booth  told  him  that  Johnson  had  like- 
wise told  him  that  Story  was  the  owner  of  the  said  certifi- 
cate. A  written  transfer  of  the  certificate  of  membership 
was  made  on  the  eighth  day  of  January,  1900.  Story, 
much  of  the  time  thereafter,  and  prior  to  March  20th,  was 
physically  unable  to  be  present  at  his  office,  and  told  his  son 
to  pay  Johnson  from  time  to  time  as  he  might  call  for  the 
money,  so  that  when  the  various  sums  advanced  prior  to 
March  20th  to  Johnson,  were  aggregated,  it  was  found  that 
they  more  than  paid  Johnson  the  price  agreed  upon  for  the 
membership. 

The  broker,  Booth,  in  several  interviews  with  Story,  per- 
sonally and  over  the  telephone,  finally  reported  that  he  had 
found  a  purchaser ,  and  several  weeks  were  spent  by  Story 
in  negotiating  with  surety  companies  for  the  bond  required 
for  the  transfer  to  Booth's  purchaser.     On  the   20th  of 
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March  the  broker  sent  for  Story  to  go  to  the  board  of  trade 
to  effect  a  transfer  of  the  certificate  of  membership  to  the 
purchaser,  said  DuRuyter,  and  on  this  day,  at  the  oflBce  of 
the  secretary  of  the  board  of  trade,  met  Story,  Booth, 
Johnson  and  DuRuyter.  Story  was  not  familiar  with,  but 
was  told  what  were  the  formalities  that  were  necessary  to 
effect  a  legal  and  formal  transfer  of  a  membership  in 
the  board  of  trade.  The  necessary  signature  was  placed 
upon  the  book  kept  by  the  secretary  of  the  board  of  trade 
and  a  transfer  of  the  certificate  of  membership  on  the 
books  was  then  made  and  DuRuyter  became  and  has  since 
remained  a  member.  Story  then  and  there  asked  for  the 
pay  for  the  certificate  of  membership  from  Booth,  the 
broker,  and  from  DuRuyter.     Story  testified : 

"I  told  Booth  1  wanted  a  certified  check;  he  said  he 
would  probably  get  me  the  currency.  I  asked  for  the  money 
and  when  I  found  they  had  got  the  start  of  me  I  went  to 
the  officers  of  the  board  and  protested;  think  1  sent  them 
a  written  protest.  The  day  before  this  membership  was 
transferred  I  demanded  the  money  of  Mr.  Booth  and 
demanded  it  of  him  on  the  morning  and  the  afternoon  of 
that  day.  I  objected  to  the  transfer  of  that  certificate 
until  I  got  my  money.  I  demanded  my  money  before  and 
after  the  membership  was  transferred.  After  I  got  this 
assignment  I  notified  the  board." 

It  appears  that  after  these  formalities  of  assignment  had 
been  made,  that  Booth  pretended  to  send  a  messenger  to  his 
office  to  get  the  currency,  but  before  the  messenger  returned, 
Booth  was  served  with  a  garnishee  summons  in  the  said 
garnishment  case  of  Edwards.  Story  testified  that  he 
knew  nothing  about  the  alleged  judgment  in  the  Edwards 
case  before  the  serving  of  summons  in  the  said  garnishment 
suit.  Booth  states  that  the  secretary  of  the  board  of  trade 
directed  him  not  to  transfer  the  membership  except  in  the 
presence  of  Story.  So  soon  as  the  transfer  of  the  member- 
ship had  been  made,  and  while  they  were  waiting  for  the 
messenger  to  come  with  the  cash  amount,  a  deputy  sheriff 
served  Story  with  a  writ  in  the  Edwards  garnishment  pro- 
ceedings. Booth  testified  on  cross-examination  that  he  had 
promised  Story  a  certified  check.    In  the  answer  of  Booth, 
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garnishee,  to  certain  interrogatories,  he  denies  that  he  is  or 
was  in  any  manner  indebted  to  said  Johnson  or  that  he  has 
or  ever  had  in  his  possession  any  moneys,  choses  in  action, 
credits  and  effects  owned  by  or  due  said  Johnson. 

It  was  certainly  a  very  peculiar  coincidence  that  Story 
and  a  deputy  sheriff  should  meet  late  in  the  afternoon  at 
the  office  of  the  secretary  of  the  board  of  trade.  The  con- 
clusion can  scarcely  be  resisted  that  the  meeting  was  pre- 
meditated by  certain  parties,  one  of  whom  was  not  Story. 
Story  was  certainly  led  into  the  trap. 

Appellants  suggest  that  when  Johnson  would  sell  his 
membership.  Story  was  to  be  paid  the  amount  of  his  bill 
and  the  balance  was  to  be  turned  over  to  Johnson,  figuring 
upon  the  basis  of  $950.  If  suspicion  of  this  kind  may  be 
entertained,  we,  however,  find  no  sufficient  evidence  upon 
which  to  base  it.  Story  is  found  in  possession  of  a  written 
assignment  of  the  certificate  executed  long  prior  to  the  20th 
day  of  March,  1900,  and  he  has  advanced  all  the  money 
which  Johnson  says  that  he  w^as  to  receive  for  his  member- 
ship. 

It  is  true  Johnson's  statement  of  the  understanding 
between  him  and  Story  is  somewhat  confused,  and  that  he 
does  use  the  expression  that  Story  was  to  pay  him  when  the 
certificate  was  sold,  but  he  also  later  explains  this  state- 
ment by  saying  that  he,  Johnson,  was  to  receive  his  money 
as  he  wanted  it;  and  he  proceeded  to  want  it  before  the 
actual  transfer  on  the  twentieth  day  of  March.  So  we  are 
unable  to  accept  appellants'  proposition  that  Johnson  was 
entitled  to  receive  more  than  $950. 

Again,  there  is  not  the  slightest  evidence  that  Storj^  or 
Johnson  was  attempting  to  remove  the  membership  or  the 
proceeds  of  its  sale  out  of  the  reach  of  <5reditors. 

Fraud  is  never  to  be  presumed,  but  must  be  affirmatively 
proved  by  the  parties  alleging  the  same.  Such  proof  must 
be  clear  and  satisfactory  and  must  be  superior  to  that 
adduced  to  controvert  it.  Schroeder  v.  Walsh,  120  III.  403; 
Brady  v.  Cole,  164  111.  116;  Johnston  v.  Hirschberg,  185 
111.  445. 
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Even  if  Johnson  was  not  in  good  faith  in  making  the 
sale,  it  is  not  shown  that  Story  was  guilty  of  fraud. 

To  impeach  a  conveyance  for  fraud,  both  vendor  and 
vendee  must  be  shown  to  have  intended  to  commit  fraud. 
Union  National  Bank  v.  State  Bank,  168  111.  256. 

From  an  inspection  of  the  record,  we  are  of  the  opinion 
that  a  hana  fide  sale  and  assignment  of  the  membership  in 
question  was  made  by  Johnson  to  Story  on  or  about  the 
eighth  day  of  January,  1900,  and  that  Story  paid  Johnson 
the  full  contract  price  therefor  long  prior  to  the  twentieth 
day  of  March,  1900,  the  date  of  service  upon  Story  of  the 
summons  in  the  garnishment  proceedings.  Counsel  urge 
upon  our  attention  that  an  assignment  for  the  benefit  of  a 
particular  creditor  with  a  reservation  of  any  benefit  or 
advantage  to  the  assignor  is  fraudulent  as  to  the  creditors 
of  the  assignor.  Holding,  as  we  do,  there  was  no  reserva- 
tion of  any  benefit  or  advantage  to  Johnson  in  the  assign- 
ment to  Story,  and  that  the  assignment  to  Story  was  not 
intended  simply  as  a  pledge  or  security,  we  shall  not  further 
consider  this  portion  of  the  argument. 

It  is  claimed  by  appellee.  Story,  that  there  is  not  suffi- 
cient evidence  to  prove  the  existence  of  the  alleged  judg- 
ment in  favor  of  the  said  Edwards  or  the  proceedings  there- 
under, but  it  will  be  unnecessary  for  us  to  extend  this 
opinion  with  a  review  of  this  part  of  appellants'  case.  The 
sale  6f  the  membership  certificate  was  made  by  Story 
through  Johnson  to  DuRuyter,  and  DuRuyter  paid  the 
money  to  Booth  to  be  paid  over  at  once  to  Story,  the  recog- 
nized owner  and  party  who  was  entitled  to  the  money,  and 
it  should  have  been  paid  him  and  not  held  to  pay  the  debt 
of  Johnson. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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1.  Freehold— InroZved  in  an  Attempt  to  Compel  Owner  of  Land 
Under  a  River  to  Lotoerlts  Tunnel  Therein. — A  freehold  is  involved  in 
an  attempt  of  the  city  of  Chicago  to  compel  the  owner  of  land  under 
the  Chicago  river  to  lower  its  tunnel  four  feet,  and  thus  deprive  it  of 
all  right  and  opportunity  to  use  said  four  feet 

Mandainns.--£rror  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Charles  G.  Nrely,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1902.  Dismissed.  Opinion  filed  January 
16,  1903. 

Granville  W.  Bro\vnini>,  attorney  for  plaintiflF  in  error; 
Charles  M.  Walker,  corporation  counsel,  of  counsel. 

W.  W.  GuRLEY^  John  P.  Wilson  and  Charles  S.  Bab- 
cock,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
refusing  to  award  a  mandamus  asked  for  by  plaintiflF.  De- 
fendant moves  to  dismiss  the  appeal,  claiming  that  the  pro- 
ceeding involves  a  franchise,  a  freehold,  and  the  construction 
of  the  constitution  of  this  state. 

From  the  record  here  filed  it  appears  that  defendant, 
being  the  owner  of  the  land  on  each  side  of  the  Chicago 
river  at  a  certain  point  between  Madison  and  Twelfth  streets 
and  desiring  to  construct  a  tunnel  under  said  river  between 
the  banks  thereof  owned  by  it,  the  tunnel  to  be  used  for  the 
purpose  of  its  business  as  a  common  carrier,  obtained  on  the 
2(1  (lay  of  April,  1888,  from  the  city  of  Chicago,  an  ordi- 
nance whereby  there  was  granted  to  it  the  right  to  con- 
struct such  tunnel  for  such  purpose;  and  that  thereupon  it 
(lid  proceed  to  construct  said  tunnel  and  to  place  tracks, 
therein  connecting  with  its  railroad  tracks  upon  the  east 
and  west  banks  of  said  river,  at  great  expense,  namely, 
more  than  one  million  dollars;  that  March  3, 1899,  by  an  act 
of  the  congress  of  the  United  States,  a  survey  and  estimate 
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of  the  cost  of  a  channel  twenty-one  feet  deep  from  the 
mouth  of  &aid  river  to  the  stock  yards  on  the  south  branch 
and  Belmont  avenue  on  the  north  branch,  exclusive  of  cost 
of  removing  or  constructing  bridges  or  piers  or  lowering 
tunnels,  was  ordered,  and  the  depth  of  twenty-one  feet  for 
such  channel  was  adopted;  such  act  providing  that  all  the 
work  of  removing  and  reconstructing  bridges  and  piers  and 
lowering  tunnels  necessary  to  permit  a  practicable  channel 
of  such  depth  should  be  done  by  the  city  of  Chicago  with- 
out expense  to  the  United  States.  In  the  petition  for  a 
mandamus  it  was  set  forth  that  the  United  States  Govern- 
ment has  taken  steps  to  deepen  the  channel  of  the  river  in 
accordance  with  said  act;  that  thereafter  by  an  ordinance 
of  the  city  of  Chicago  it  was  ordered  that  the  West  Chi- 
cago Street  Kail  way  Company,  at  its  sole  cost  and  expense, 
and  without  cost,  damage,  loss  or  expense  of  any  kind 
whatsoever  to  the  city  of  Chicago,  proceed  to  lower  the 
tunnel  under  the  south  branch  of  the  Chicago  river  at  or 
near  Van  Buren  street,  so  as  to  provide  for  a  clear  depth  of 
water  above  said  tunnel  of  twenty-one  feet  at  all  times, 
being  the  same  tunnel  theretofore  constructed  by  the  said 
West  Chicago  Street  Railway  Company  under  an  agree- 
ment dated  April  2, 1888,  between  said  West  Chicago  Street 
Eailroad  Company  and  the  city  of  Chicago,  and  an  ordi- 
nance passed  by  the  city  council  of  Chicago,  April  2,  1888. 

The  West  Chicago  Street  Railroad  Company  refused  to 
obey  and  proceed  in  accordance  with  said  order  of  the  city 
council,  and  a  petition  for  mandamus  was  filed  by  the  city 
of  Chicago,  asking  that  said  West  Chicago  Street  Railroad 
Company  be  commanded  to  proceed  to  lower  its  said  tunnel 
at  or  near  Van  Buren  street,  in  accordance  with  the  ordi- 
nance of  the  city  of  (yhicago  heretofore  mentioned. 

The  petition  set  forth,  among  other  things,  that  during 
the  last  ten  or  twenty  years  there  has  been  a  gradual 
increase  in  the  size  and  tonnage  of  vessels  used  on  said 
Chicago  river  and  that  to  accommodate  the  large  vessels 
now  in  use  upon  the  Great  Lakes  of  Chicago,  it  has  become 
necessary  to  increase  the  depth  of  the  river  and  remove  all 
obstructions  to  the  navigation  thereof. 
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The  petition  for  mandamus  sets  forth  that  since  the  con- 
struction of  said  tnnnel  the  depth  of  water  in  the  Chicago 
river  over  said  tunnel  varies  from  seventeen  to  eighteen 
and  three-tenths  feet  and  that  many  modern  vessels  of  large 
capacity  can  not  ascend  said  south  branch  of  the  river 
owing  to  the  fact  that  the  water  therein  is  not  of  the  uni- 
form depth  of  twenty-one  feet;  that  the  said  tunnel  forms 
an  obstruction  across  the  river  which  prevents  vessels  of 
modern  draft  of  the  largest  capacity  from  crossing  said 
tunnel  and  that  in  consequence  thereof  a  large  portion  of 
the  ships  on  the  Great  Lakes  have  been  prevented  from 
making  use  of  said  Chicago  river,  and  that  the  amount  of 
tonnage  entered  at  the  port  of  Chicago  was  much  less  dur- 
ing the  year  1899  than  in  preceding  years. 

Upon  this  motion  to  dismiss  the  appeal  the  question  of 
the  power  of  the  city  of  Chicago  to  compel  defendant  at 
its  expense  to  so  lower  its  tunnel  that  there  shall,  upon  the 
top  of  the  same,  be  at  all  times  a  depth  of  twenty-one 
feet  is  not  involved.  If  the  proceeding  for  mandamus 
under  consideration  involves  a  franchise  or  a  freehold, 
then  this  court  has  no  jurisdiction  over  this  case  and  the 
appeal  should  have  been  taken  to  the  Supreme  Court. 

It  is  conceded  by  plaintiff  that  defendant,  having  title  in 
fee  simple  to  the  banks  of  the  stream  under  and  between 
which  the  said  tunnel  is,  defendant  has  a  freehold  estate  in 
and  to  the  premises  between  said  banks  beneath  the  bottom 
of  the  said  river;  but  plaintiff  contends  that  depriving 
defendant  of  all  or  a  portion  of  the  space  beneath  the  bot- 
tom of  said  river  now  occupied  and  used  by  defendant  will 
not  be  depriving  it  of  a  freehold  estate,  and  that  under  the 
petition  for  mandamus  a  freehold  estate  is  not  involved, 
because  plaintiff  urges  defendant's  right  and  title  to  the 
land  beneath  the  present  bottom  of  the  Chicago  river  now 
occupied  by  the  tunnel  belonging  to  defendant  is  subject  to 
the  right  of  the  public  to  use  said  river  for  purposes  of 
navigation,  and  the  right  of  the  public  to  so  use  said  river 
is  not  merely  the  right  to  use  it  in  such  manner  as  the 
demands  of  navigation  forty  years  ago  required,  but  to  use 
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it  in  such  manner  as  modern  vessels  and  modern  methods 
of  carryinp^  on  commerce  upon  navigable  streams  now 
demands  or  may  hereafter  demand. 

Plaintiff  says  that  no  attempt  is  being  made  to  deprive 
defendant  of  its  tunnel  and  no  claim  is  made  by  plaintiff 
that  defendant  has  not  a  right  to  a  tunnel  at  that  place; 
that  changing  the  level  of  a  tunnel  is  not  taking  away  a 
tunnel  and  that  under  the  statute  defendant  must  maintain 
its  tunnel  at  such  a  level  as  not  to  interrupt  the  navigation 
of  the  Chicago  river.  It  is  manifest  that  if  a  freehold  is  not 
involved  in  an  attempt  to  compel  the  lowering  of  its  tun- 
nel four  feet  and  in  depriving  it  of  all  right  and  opportu- 
nity to  use  said  four  feet,  a  freehold  would  not  be  involved 
in  an  attempt  to  compel  it  to  lower  its  tunnel  twenty  feet 
and  to  deprive  it  of  all  right  to  use  or  occupy  twenty  feet 
of  the  space  beneath  the  bottom  of  said  river  now  occupied 
by  said  tunnel.  That  really  sought  and  attempted  to  be 
accomplished  'by  the  proceeding  under  consideration  is  not 
to  make  use  of  a  navigable  stream,  but  to  create  an  artifi- 
cial stream  for  the  purposes  of  navigation.  The  Chicago 
river  was  and  is  in  its  natural  state  a  navigable  stream, 
having  a  certain  depth  and  a  certain  width,  varying  to 
some  extent  with  the  seasons  of  the  year  and  the  condition 
of  the  water.  To  such  navigable  stream  the  public  have 
rights.  The  owners  of  land  abutting  on  such  stream  hold 
the  same  subject  to  the  rights  of  the  public  for  the  pur- 
poses of  navigation. 

It,  under  the  demands  of  commerce,  has  sometimes  been 
found  necessary  to  artificially  increase  the  width  of  navi- 
gable  streams  by  removing  the  natural  and  permanent  soil 
on  the  sides  thereof,  and  thus  increasing  the  width  to  which 
the  navigable  water  extends.  Our  attention  has  not  been 
called  to  any  case  and  we  are  not  aware  of  any  in  which  it 
has  been  held  that  the  public  has  a  right  to  so  remove  such 
permanent  shores  without  compensation  to  the  owners  of 
such  banks,  or  that  in  the  attempt  to  take  such  banks  a 
freehold  was  not  involved.  If  the  owners  of  the  perma- 
nent shores  of  a  navigable  stream  may,  without  compensa- 
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tion,  be  deprived  of  four  feet  of  such  shores,  we  see  no 
reason  why,  should  the  demand  of  commerce  require,  they 
may  not  be  deprived  of  200  feet  for  the  purpose  of  making 
the  navigable  waters  of  the  stream  five  or  six  hundred  feet 
in  width  and  thus  capable  of  accommodating  such  vessels 
as  now  sail  upon  the  ocean. 

As  applicable  to  the  present  motion  we  are  able  to  per- 
ceive no  diflference  between  a  removal  of  the  fixed  banks 
of  a  navigable  stream  for  the  purpose  of  navigation,  and 
removing  the  fixed  bottom  of  a  stream  for  the  purpose  of 
increasing  its  navigability;  in  either  case  the  party  having 
the  freehold  estate  in  such  sides  or  such  bottom  is  deprived 
thereof  and  if  the  attempt  to  so  take  is  resisted  by  him  a 
freehold  is  involved.  Plaintiff  contends  in  the  case  at  bar 
the  writ  of  mandamus  asked  for  would  not  interfere  with 
the  full  and  absolute  enjoyment  of  the  land  under  the  river 
by  the  defendant,  or  with  the  full  and  perfect  enjoyment 
by  the  plaintiff  of  a  tunnel  at  that  point  that  should  not 
interfere  with  navigation. 

At  the  present  time  defendant  has  a  freehold  estate  in 
and  to  the  land  beneath  the  bottom  of  the  Chicago  river 
now  occupied  by  its  tunnel.  It  is  now  in  the  full,  absolute 
and  exclusive  enjoyment  of  such  land.  By  the  proceeding 
under  consideration  it  is  proposed  to  deprive  it  not  only  of 
such  full,  absolute  and  exclusive  enjoyment,  but  to  deprive 
it  of  any  use  or  enjoyment  not  common  to  the  entire  pub- 
lic for  the  purposes  of  navigation.  The  tunnel  now  exist- 
ing in  this  space  certainly  can  not  there  remain  when  that 
space  is  occupied  by  water  used  for  the  purpose  of  navi- 
gation. 

By  the  present  proceeding  there  is  not  involved  any 
question  of  the  right  of  the  public,  proceeding  under  the 
law  of  eminent  domain,  to  condemn  and  appropriate  the  free- 
hold estate  of  defendant  in  and  to  the  space  now  occupied 
by  it  under  the  Chicago  river.  The  sole  question  upon  the 
present  motion  is  whether  an  appeal  from  the  judgment  of 
the  Circuit  Court  should  have  been  taken  to  the  Supreme 
Court,  that  depending  upon  whether  a  franchise  or  free- 
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hold   is  involved  in  the  petition  for  mandamus  filed   by 
appellant. 

In  Commissioners  of  Highways  v.  Chicago  and  North- 
Avestorn  Kailway,  34  111.  App.  32,  being  an  appeal  from  a 
decree  entered  upon  a  bill  in  equity  seeking  to  enjoin  the 
opening  of  a  highway  which  had  been  surveyed  and  laid 
out  by  the  plaintiff  for  public  and  private  use  between  a, 
dwelling  house  of  one  Cornelius  Vroom  and  a  public  high- 
way crossing  the  track  and  one  hundred  feet  right  of  way 
of  the  defendant,  which  crossing  had  been  attempted  to  be 
condemned  by  the  commissioners  of  highways,  it  was  held 
that  a  freehold  was  involved  and  the  appeal  to  the  Appel- 
late Court  was  therefore  dismissed;  the  court  in  that  case 
calling  attention  to  the  fact  that  in  Chaplin  v.  Commissioners 
of  Highways,  126  111.  264,  the  Supreme  Court,  overruling 
Lucan  v.  Cadwallader,  114  111.  285,  and  Eckhart  v.  Irons, 
114  111.  469,  held  that  a  perpetual  easement  did  constitute  a 
freehold.  Defendant's  estate  in  the  land  beneath  the  Chi- 
cago river  is  either  a  pure  freehold  or  it  is  under  the  ordi- 
nance granting  to  it  the  right  to  there  construct  and  use  a 
tunnel,  a  perpetual  easement  and  thus  a  freehold.  Plaintiff 
contends  that  defendant's  tunnel  is  an  impediment  to  navi- 
gation and  so  a  purpresture,  and  therefore  that  the  enforced 
removal  thereof  is  not  an  interference  with  a  freehold. 
Before  defendant's  tunnel  was  constructed  and  before  any 
ordinance  of  the  city  existed,  giving  it  the  right  to  make 
such  tunnel,  place  tracks  therein  and  connect  them  with  its 
tracks  already  existing  in  the  west  and  south  divisions  of 
the  city,  defendant  had  by  virtue  of  its  ownership  of  the 
opposing  river  banks,  an  estate  of  freehold  in  and  to  the 
land  where  its  tunnel  now  is.  By  the  present  proceeding 
it  is  proposed  to  deprive  it  of  such  land  and  give  to  it  only 
such  right  to  use  the  same  for  purposes  of  navigation  as 
each  and  every  member  of  the  public  under  the  changed 
condition  of  such  freehold  estate  will  have. 

The  wisdom  of  changing  the  course  of  the  Chicago  river 
by  constructing  a  navigable  stream  therefrom  at  Twelfth 
or  Twenty-second  streets  to  Lake  Michigan,  has  been  much 
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discussed  by  engineers  and  the  public.  Should  it  be  thought 
wise  to  do  so,  and,  by  legislative  act,  with  the  concurrence 
and  under  the  order  of  the  city  council,  such  changes  were 
to  be  made  and  such  stream  constructed,  it  would  hardly 
be  contended  that  the  taking  of  lands  necessary  for  the 
purpose  of  such  new  course  of  the  river  was  not  the  taking 
of  a  freehold. 

We  are  of  opinion  that  the  taking  of  the  freehold  estate 
of  defendant  to  the  land  beneath  the  natural  bottom  of  the 
Chicago  river  is  likewise  the  taking  of  a  freehold  estate, 
and  that  consequently  in  this  appeal  there  is  involved  a 
freehold  and  that  the  appeal  taken  to  this  court  must  be 
dismissed. 


Lizzie  Lemker  v.  Emily  L.  Kalberlah. 

1.  Receivers — Appointment  Pendente  Lite  a  Matter  of  Discretion. 
—While  it  is  true  that  the  appointment  of  a  receiver  pendente  lite  is  a 
matter  of  discretion,  it  ia  not  a  matter  of  arbitrary  discretion.  Facta 
must  exist  and  be  made  to  appear  to  the  court  warranting  the  exercise  of 
the  power  and  justifying  the  taking  into  its  possession  of  the  property  in 
controversy.  It  is  essential  that  the  complainant  should  show,  first,  either 
a  clear  legal  right  in  himself  to  the  property  in  controversy,  or  that  he 
has  some  lien  upon  it,  or  that  it  constitutes  a  special  fund  out  of  which 
he  is  entitled  to  the  satisfaction  of  his  demand,  and  secondly,  it  must 

.  appear  that  possession  of  the  property  was  obtained  by  the  defendant 
through  fraud,  or  that  the  property  itself  or  the  income  from  it  is  in 
danger  of  loss  from  the  neglect,  waste,  misconduct  or  insolvency  of  the 
defendant 

2.  Same — WJutt  Plaintiff  Must  Show,— The  plaintiff  must  show  a 
case  of  adverse  and  conflicting  claims  to  the  property  and  must  also 
show  some  emergency  or  danger  of  loss  demanding  immediate  action, 
and  that  his  own  right  is  reasonably  clear  and  free  from  doubt.  If  tlie 
dispute  is  as  to  title  only,  the  court  very  reluctantly  disturbs  possession 
by  the  appointment  of  a  receiver.  Insolvency  of  the  defendant  will 
not  alone  warrant  a  court  in  appointing  a  receiver.  It  must  also  appear 
that  the  plaintiff  has  a  probable  cause  of  action  against  the  defendant 
and  that  the  benefit  to  result  from  his  recovery  will  either  be  wholly 
lost  or  substantially  impaired  by  reason  of  such  insolvency,  unless  a 
receiver  is  appointed. 

8.    Same— Cowrf  of  Equity  Proceeds  with  Caution  Against  a  De- 
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fendant  in  Possession, — As  against  a  defendant  in  the  possession  and 
enjoyment  of  real  property,  which  is  the  subject-matter  of  litigation,  a 
court  of  equity  always  proceeds  with  extreme  caution  in  appointing  a 
receiver. 

4.  SjLME—Appointment  Mtist  be  Necessary  to  Preserve  Some  Partic- 
ular Property  for  Such  Parties  as  SJiaU  be  Entitled  to  the  Benefit 
Thereof,— A  receiver  should  be  appointed  in  no  case  unless  it  is  made  to 
appear  that  there  is  an  imperative  necessity  for  the  step  to  preserve 
some  particular  property  for  such  parties  as  shall  be  entitled  to  the  ben- 
efit thereof. 

5.  %AXK— Where  Party  in  Possession  is  Insolvent  and  Plaintiff's 
Claim  is  Not  Clear,— When  a  plaintiff's  claim  to  real  estate  is  not  clearly 
made  out,  a  receiver  will  be  refused  when  the  only  reason  urged  for  the 
appointment  is  the  insolvency  of  the  party  in  possession. 

6.  SAME—PoiPer  of  Appointment  Should  be  Cautiously  Exercised.— 
The  power  of  appointing  receivers  over  real  property  for  its  better  pro- 
tection and  to  secure  the  rents  and  profits  pendente  lite  is  regarded  as 
an  extremely  delicate  branch  of  equity  jurisdiction  and  one  whose 
exercise  should  be  guarded  with  the  utmost  caution.  Courts  are  ex- 
tremely averse  to  any  interference  in  limine  with  the  possession  of  real 
estate  by  a  defendant  claiming  under  legal  title;  and  equity  will  inter- 
pose a  receiver  as  against  such  possession  only  in  cases  of  great 
emergency,  the  general  rule  being  that  conflicting  questions  of  title 
should  be  determined  in  courts  of  law. 

7.  Same— .48  Against  One  in  Possession- When  One  Will  be  Ap- 
pointed,— In  actions  affecting  the  title  to  real  property  a  receiver,  as 
against  one  in  possession,  will  be  appointed  only  in  behalf  of  one  hav- 
ing an  acknowledged  interest  or  when  there  is  a  strong  probability  of 
his  ultimate  recovery. 

Bill  for  a  RecelTer  OTer  Real  Property.— Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Jesse  Holdom,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1902.  Re- 
versed.    Opinion  filed  January  16,  1903. 

Arnold  Tripp,  attorney  for  appellant. 

George  W.  Brown,  attorney  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  appointing  a  receiver  to 
take  possession  of,  manage  and  control  certain  described 
real  property  in  the  city  of  Chicago. 

The  bill  filed  by  appellee,  under  which  the  order  for  a  re- 
ceivership was  made,  sets  forth  that  Minnie  Jansen,  mother 
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of  the  complainant,  was  at  the  time  of  her  death  seized  in 
fee  simple  and  in  possession  of  certain  described  real  estate 
in  the  city  of  Chicago;  that  complainant  worked  in  a  cigar 
store  and  earned  $2,000,  which  she  gave  to  her  mother,  who 
therewith  built  a  house  upon  a  portion  of  the  said  prem- 
ises; that  Minnie  Jansen  died  October  24,  1902,  and  that 
the  said  described  premises  became  by  means  of  her  death 
vested  in  the  complainant,  Frank  C.  Jansen  and  Fred  A. 
Jansen,  the  only  children  and  heirs  at  law  of  the  said  Min- 
nie Jansen;  that  Minnie  Jansen  was  for  a  long  time  pre- 
vious to  her  death  ill  from  tumor  of  the  stomach,  in  great 
pain,  and  frequently  under  the  influence  of  morphine  and 
not  in  possession  of  her  faculties  or  able  to  transact  ordi- 
nary business;  that  on  the  20th  day  of  October,  1902,  deeds 
were  placed  of  record  purporting  to  convey  said  premises 
from  Minnie  Jansen  to  Lizzie  Lemker.  Copies  of  such 
deeds  are  set  forth  in  the  bill,  which  are  in  the  statutory 
form  of  warranty  deeds,  dated  and  acknowledged  on  the 
7th  day  of  August,  1902. 

The  bill  sets  forth  that  the  said  deeds  were  never  deliv- 
ered to  Lizzie  Lemker  until  October  20, 1902,  and  that  Min- 
nie Jansen  was  not  of  sound  and  disposing  mind  when  she 
executed  and  delivered  said  deeds;  that  no  consideration 
was  paid  for  them;  that  Lizzie  Lemker  was  a  sister  of  the 
said  Minnie  Jansen  and  had  great  influence  and  control 
over  her  and  that  none  of  the  children  of  Minnie  Jansen 
lived  in  the  house  with  her;  that  the  complainant  was 
married  in  1896  and  her  two  brothers  worked  in  other 
cities;  that  the  said  deeds  are  null  and  void  and  clouds 
upon  the  complainant's  and  her  brothers'  title  to  the  prop- 
erty described  therein;  that  the  premises  are  improved  with 
frame  houses,  one  known  as  927  North  Spaulding  avenue, 
renting  for  $12  per  month,  the  other  as  926  North  Troy 
street,  renting  from  $10  to  $11  per  month;  that  com- 
plainant has  been  appointed  administratrix  of  the  estate  of 
Minnie  Jansen,  deceased,  and  has  filed  her  bond  in  the 
Probate  Court  of  Cook  County;  that  Lizzie  Lemker,  gran- 
tee in  said  deeds,  has  no  property  or  estate,  save  what  she 
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is  in  possession  of  belonging  to  the  estate  of  Minnie  Jan- 
sen,  and  that  she  is  irresponsible;  that  she  threatens  to  col- 
lect the  rents  of  said  premises,  and  if  she  should  do  so  they 
would  become  lost  to  the  complainant  and  her  brothers; 
that  Minnie  Jansen  was  in  possession  of  said  premises  up 
to  her  death  and  collected  the  rents  therefrom;  that  com- 
plainant and  her  two  brothers  are  each  seized  of  an  undi- 
vided one-third  of  said  premises,  and  the  complainant  asks 
that  a  partition  of  said  premises  be  made  between  her  and 
her  said  brothers. 

Lizzie  Lemker  answered  said  bill  denying  that  the  com- 
plainant or  any  of  the  children  of  said  Minnie  Jansen  ever 
brought  home  any  of  their  wages  earned  from  the  cigar 
business  and  gave  the  same  to  their  mother,  and  denying 
that  any  money  belonging  to  any  of  the  children  of  said 
Minnie  Jansen  was  used  in  the  purchase  of  any  of  the 
property  described  in  the  bill. 

Appellant  further  answering  said  that  Minnie  Jansen  was 
ill  for  a  long  time  prior  to  her  death,  but  that  she  was  in 
the  possession  of  her  mental  faculties  and  able  to  transact 
all  ordinary  business,  almost  up  to  the  moment  of  her 
death;  that  on  the  7th  of  August,  1902,  and  not  on  the  20th 
of  October,  deeds  were  executed  by  said  Minnie  Jansen  to 
this  defendant  conveying  the  premises  in  question  to  her; 
that  said  deeds  were  executed  by  the  deceased  with  full 
knowledge  of  their  contents  and  while  she  was  in  full 
possession  of  her  mental  faculties,  and  were  duly  acknowl- 
edged by  her  on  the  7th  of  August,  1902,  and  after  the 
execution  thereof  were  delivered  by  Minnie  Jansen  to  this 
defendant,  intending  to  convey  to  this  defendant  the  abso- 
lute fee  simple  title  to  said  premises;  that  the  convej'ance 
of  said  premises  to  this  defendant  was  the  express  wish  of 
said  deceased;  that  she  directed  the  execution  of  said  deeds 
independent  of  any  advice  or  suggestions  of  this  defendant 
or  any  one  in  her  behalf;  that  said  Minnie  Jansen  was  of 
sound  and  disposing  mind  when  she  executed  said  deeds 
and  delivered  the  same;  that  it  was  not  intended  that  any 
sum  of  money  whatever  should  be  paid  by  this  defendant 
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for  said  property,  on  the  contrary,  said  deceased  stated  at 
the  time  of  the  execution  of  said  deeds  that  said  property 
was  given  to  this  defendant  in  consideration  of  the  care 
taken  of  and  services  rendered  by  this  defendant  to  said 
Minnie  Jansen  during  the  lifetime  of  said  Minnie  Jansen, 
and  during  her  long-continued  spell  of  illness  that  she 
endured  just  prior  to  the  time  of  her  death;  that  during 
her  whole  sickness  and  for  many  years  prior  to  that  time 
her  children  never  visited  their  mother,  paid  no  attention 
to  her  whatsoever,  gave  her  no  care  during  her  last  illness 
and  only  came  to  see  her  when  they  wanted  money  or 
other  favors. 

Defendant  further  denies  that  she  had  control  over  her 
sister,  but  says  that  it  is  true  that  none  of  the  children  of 
Minnie  Jansen  lived  in  the  house  with  her,  and  further 
denies  that  the  complainant  or  her  brothers  are  entitled  or 
have  any  interest  in  the  said  premises  or  any  of  the  rents 
thereof;  and  denies  that  they  are  entitled  to  any  parti- 
tion of  said  premises.  This  answer  was  subscribed  and 
sworn  to  by  Lizzie  Lemker  on  the  7th  day  of  November, 
1902. 

In  support  of  said  answer  six  affidavits  were  filed.  J.  H. 
Greer,  being  sworn,  says : 

"  He  is  a  physician  and  has  for  seventeen  years  been 
well  acquainted  with  Minnie  Jansen;  that  he  attended  her 
from  March  to  October,  1902,  up  to  the  time  of  her  death  and 
well  remembers  the  occasion  of  the  execution  of  the  deeds 
August  7,  1902;  that  at  that  time  and  prior  thereto  and  up 
to  almost  the  time  Minnie  Jansen  died,  she  was  in  full 
possession  of  her  mental  faculties,  and  knew  what  she  was 
doing;  that  she  consulted  with  affiant  in  reference  to  mak- 
ing over  the  property  in  controversy  to  her  sister;  that  at 
first  she  wanted  to  make  a  will,  but  afterward  concluded 
it  was  a  great  deal  better  to  make  a  deed  direct  to  Lizzie 
Lemker,  ner  sister,  because,  as  she  expressed  it,  they  might 
attempt  to  contest  a  will,  while  a  deed  conveyed  the  prop- 
erty absolutely.  Affiant  advised  her  that  if  she  so  felt,  to 
make  a  deed  direct  rather  than  a  will;  that  she  was  anxious, 
and  often  expressed  herself  that  she  wanted  what  little 
property  she  had  left  to  go  to  her  sister,  Lizzie  Lemker,  and 
that  she  wanted  no  part  of  her  property  to  go  to  any  of 

Vol.  CV  2» 


450  Appellate  Courts  op  Illinois. 

Vol.  105.]  Lemker  v.  Kalberlah. 

her  children.  Affiant  is  positive  that  at  the  time  of  the 
execution  and  delivery  or  the  deeds,  August  7,  19(»2,  the 
deceased  was  in  full  possession  of  her  faculties,  and  able  to 
transact  all  business.'' 

Jacob  Eenne,  sworn,  says  : 

"  That  he  is  a  notary  public;  that  on  August  7,  1902,  he 
prepared  the  deeds  in  controversy,  and  took  them  to  the 
home  of  Minnie  Jansen  for  execution;  that  he  saw  Minnie 
Jansen,  who,  at  that  time,  was  in  the  possession  of  her  facul- 
ties, and  able  to  transact  business;  that  as  notary  public  he 
explained  the  contents  of  the  deeds  to  her;  that  she  under- 
stood them,  and  expressed  an  anxiety  that  the  property 
should  be  transferred  to  her  sister;  that  after  affiant  hacl 
explained  the  contents  of  the  deeds  to  her,  she  expressed 
satisfaction  with  the  same,  and  acknowledged  both  of  the 
deeds;  thereupon  affiant,  as  notary  public,  attached  his  cer- 
tificate of  acknowledgment  thereto;  that  the  execution  of 
the  deeds  was  without  any  interference  whatever  from  any- 
body^ and  was  the  free  act  and  deed  of  Minnie  Jansen." " 

Charles  Behrens  says : 

"  He  lived  in  the  flat  occupied  by  the  deceased;  that  he 
roomed  there  for  one  and  one-half  years;  he  was  well 
acquainted  with  deceased,  saw  her  daily^  conversed  with  her 
daily  up  to  the  time  of  her  death;  on  many  occasions  she 
expressed  herself  that  she  desired  her  property  to  go  to 
her  sister;  that  at  no  time  shortly  prior  to  the  death  of 
Minnie  Jansen  was  she  in  an  unsound  state  of  mind;  on 
the  contrary,  she  was  of  sound  mind  and  memory,  knew 
what  she  was  doing  and  was  capable  of  transacting  all  ordi- 
nary business  and  affairs;  that  deceased  spoke  to  affiant 
with  reference  to  the  transfer  of  the  property;  that  he 
knows  that  the  deeds  were  made  by  the  deceased  with  her 
full  knowledge  and  consent,  and  that  no  undue  influence  of 
any  kind  was  used  on  said  deceased  to  induce  her  to  make 
these  deeds,  and  that  at  the  time  she  was  in  full  posses- 
sion of  her  mental  faculties." 

Margaret  Sullivan,  Minnie  Mitchell  and  Emily  Korth, 
the  latter  being  one  of  the  matrons  of  the  Chicago  police 
station,  each  state  that  they  well  knew  Minnie  Jansen,  saw 
her  during  her  last  illness  and  know  that  she  was  on  the 
7th  of  August,  1902,  when  the  said  deeds  were  executed,  of 
sound  mind  and  memory,  knew  what  was  being  said  to  her 
and  what  she  was  doing,  readily  answered  questions  put 
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to  her,  knew  the  contents  of  the  deeds,  and  prior  thereto 
expressed  herself  that  it  was  her  desire  that  the  property 
should  go  to  her  sister,  Lizzie  Lemker. 

Emily  Korth  also  says  that  she  had  known  the  entire 
family  of  Minnie  Jansen  for  upward  of  twenty  years;  that 
on  many  occasions,  while  talking  the  property  matter  over 
with  the  deceased,  she  stated  to  affiant  that  whatever  prop- 
erty she  had  she  intended  to  deed  to  her  sister,  defendant, 
but  she  did  not  intend  that  any  of  her  children  should  have 
any  of  the  property. 

While  it  is  true  that  the  appointment  of  a  receiver  pen- 
dente  lite  is  a  matter  of  discretion,  it  is  not  a  matter 
of  arbitrary  discretion;  facts  must  exist  and  be  made  to 
appear  to  the  court  warranting  exercise  of  the  power  and 
justifying  taking  into  its  possession  of  the  property  in  con- 
troversy. It  is  essential  that  the  complainant  should  show, 
first,  either  a  clear  legal  right  in  himself  to  the  property  in 
controversy,  or  that  he  has  some  lien  upon  it,  or  that  it 
constitutes  a  special  fund  out  of  which  he  is  entitled  to  the 
satisfaction  of  his  demand,  and  secondly,  it  must  appear 
that  possession  of  the  property  was  obtained  by  the  defend- 
ant through  fraud,  or  that  the  property  itself  or  the  income 
from  it  ia  in  danger  of  loss  from  the  neglect,  waste,  miscon- 
duct or  insolvency  of  the  defendant. 

The  plaintiff  must  show  a  case  of  adverse  and  conflicting 
claims  to  the  property  and  must  also  show  some  emergency 
or  danger  or  loss  demanding  immediate  action  and  that  his 
own  right  is  reasonably  clear  and  free  from  doubt.  If  the 
dispute  is  as  to  title  only,  the  court  very  reluctantly  disturbs 
possession  by  the  appointment  of  a  receiver.  Insolvency 
of  the  defendant  will  not  alone  warrant  a  court  in  appoint- 
ing a  receiver.  It  must  also  appear  that  the  plaintiff  has  a 
probable  cause  of  action  against  the  defendant  and  that  the 
benefit  to  result  from  his  recovery  will  either  be  wholly 
lost  or  substantially  impaired  by  reason  of  such  insolvency, 
unless  a  receiver  is  appointed. 

As  against  a  defendant  in  the  possession  and  enjoyment 
of  real  property  which  is  the  subject-matter  of  litigation,  a 
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court  of  equity  always  proceeds  with  extreme  daution  in 
appointing  a  receiver.     High  on  Receivers,  Sees.  11-18. 

A  receiver  should  be  appointed  in  no  case  unless  it  is 
made  to  appear  there  is  an  imperative  necessity  for  the 
step  to  preserve  some  particular  property  for  such  parties 
as  shall  be  entitled  to  the  benefit  thereof.  First  National 
Bank  v.  Gage,  79  111.  207-209;  20th  American  &  English 
Encyclopedia  of  Law,  1st  Edition,  pages  16  and  20. 

When  a  plaintiflTs  claim  to  real  estate  is  not  clearly  made 
out  a  receiver  will  be  refused  when  the  only  reason  urged 
for  the  appointment  is  the  insolvency  of  the  party  in  pos- 
session.    20th  Am.  &  Eng.  Enc.  of  Law,  1st  Ed.,  page  39. 

The  power  of  appointing  receivers  over  real  property  for 
its  better  protection  and  to  secure  the  rents  and  profits  j^^i- 
denie  lite  is  regarded  as  an  extremely  delicate  branch  of 
equity  jurisdiction  and  one  whose  exercise  should  be 
guarded  with  the  utmost  caution.  Courts  are  extremely 
averse  to  any  interference  in  limine  with  the  possession  of 
real  estate  by  a  defendant  claiming  under  legal  title;  and 
equity  will  interpose  a  receiver  as  against  such  possession 
only  in  cases  of  great  emergency,  the  general  rule  being 
that  conflicting  questions  of  title  should  be  determined  in 
courts  of  law.  It  was  the  established  doctrine  of  the  Eng- 
lish chancery  that  the  court  would  never  exercise  its  extra- 
ordinary power  by  appointing  a  receiver  over  real  property 
in  behalf  of  a  claimant  out  of  possession,  except  in  aid  of 
an  equitable  title.  High  on  Receivers,  Sees.  653  and  554; 
Carrow  v.  Ferrior,  L.  R.,  3  Ch.  App.  719. 

In  actions  affecting  the  title  to  real  property  a  receiver, 
as  against  one  in  possession,  will  be  appointed  only  in  behalf 
of  one  having  an  acknowledged  interest  or  when  there  is 
a  strong  probability  of  his  ultimate  recovery.  High  on 
Receivers,  Sees.  556  and  557. 

In  the  present  case  a  receiver  has  been  appointed  upon  a 
bill  verified  by  the  complainant  only,  and  without  a  sup- 
porting affidavit,  the  material  allegations  in  said  bill  being 
such  that  from  an  examination  of  the  answer  and  affidavits 
in  support  thereof,  it  seems  very  probable  that  the  com- 
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plainant  can  have  no  knowledge  of  the  matters  and  things 
upon  which  her  bill  is  predicated,  save  by  information  and 
belief.  The  bill,  answer  and  affidavits  presented  to  the 
court  upon  the  application  for  a  receiver,  so  far  from  mak- 
ing it  appear  probable  that  the  complainant  and  her  broth- 
ers are  the  owners  of  the  property  in  question  and  entitled 
to  a  partition  thereof,  are  the  reverse.  If,  under  such  an 
exhibit  as  was  made  in  this  case,  a  receiver  can  be  appointed 
and  the  possession  of  real  property  taken  away  from  one 
who  has  a  plain  legal  title  of  record  thereto,  we  know  not 
who  can  be  said  to  be  secure  in  the  possession  of  real  prop- 
erty or  the  rents  arising  therefrom. 

Compared  with  many  ownerships,  the  property  in  this 
case  is  of  little  importance.  If,  under  a  bill  containing  simi- 
lar allegations  and  the  same  absence  of  supporting  affidavits, 
an  attempt  had  been  made  to  take  by  the  appointment  of 
a  receiver  the  Great  Northern  Hotel  or  the  Ashland  Block 
out  of  the  possession  of  those  in  whose  hands  these  proper- 
ties now  are  and  who  have  the  legal  title  thereto,  and  in 
response  to  such  bill  an  answer  with  affidavits  accompany- 
ing it  such  as  was  filed  in  this  case  had  been  interposed, 
the  proposition  that  under  such  circumstances  a  receiver 
would  be  appointed  would  have  appeared  startling. 

At  the  bar  of  justice  all  men  are  equal.  The  same  con- 
sideration is  due  to  an  attempt,  by  the  appointment  of  a 
receiver,  to  take  out  of  the  hands  of  one  having  a  plain  legal 
title  thereto  the  possession  of  a  cottage  worth  but  a  thou- 
sand dollars,  as  to  an  endeavor  to  seize  by  the  strong  arm  of 
the  law  properties  worth  millions.  Upon  allegations  of 
the  obtaining  title  to  and  possession  of  real  property  by 
fraud,  it  is  not  the  case  that  the  allegations  of  the  bill  only 
are  to  be  taken  into  consideration.  The  answer  with  all 
accompanying  affidavits  and  exhibits  are  to  be  put  into  the 
scale. 

In  the  present  case  there  is  not  an  allegation  that  the 
property  is  being  allowed  to  go  to  decay  for  want  of  proper 
care  or  is  in  danger  of  or  has  been  sold  for  taxes,  or  that 
anything  whatever  claimed  by  the  complainant  can  in  any 
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event  be  lost,  save  rents,  which,  pending  litigation,  may  be 
collected   by  the  defendant,  and  as  to  such  rents,  it  is  not 
made  to  appear  that  they  will  amount  to  more  than  the  taxes, 
insurance  and  proper  care  of  the  property  will  come  to* 
The  order  appointing  a  receiver  is  reversed. 


M.  B.  Weidner  et  al.  v.  Catharine  Mary  Lund. 
Same  v.  Catherine  J.  Zimmer. 
Same  v.  A.  W.  Lund. 

1.  Freehold— 7\7te  to  Real  Property  May  be  Determined  in  Aetion 
of  TYespasa  Quare  Clausum  Fregit. — The  title  to  real  property  may  be 
determined  by  a  judgment  rendered  in  an  action  of  trespass  quare 
clatutum  fregit, 

2.  Res  Judicata— Upon  What  the  Doctrine  Beets,— The  doctrine  of 
res  judicata  does  not  rest  entirely  upon  the  fact  that  a  particular  propo- 
sition has  been  affirmed  and  denied  in  the  pleadings,  but  rather  upon 
the  fact  that  such  proposition  has  been  fully  and  fairly  investigated  and 
tried,  that  the  parties  have  had  an  adequate  opportunity  to  say  and  pro- 
pose all  that  they  can  in  relation  to  it,  and  that  the  minds  of  court  and 
jury  have  been  brought  to  bear  upon  it  and  so  it  has  been  solemnly  and 
finally  adjudicated. 

3.  Same— Judgmcnf  Turns  Only  upon  Those  Things  Concerning 
Which  There  Necessarily  Must  Have  Been  At^judication,— The  judgment 
in  a  trial  does  not  turn  upon  all  that  was  controverted  but  only  upon 
those  things  concerning  which  there  necessarily  must  have  been  adjudi- 
cation. 

4.  SAytE— Matters  Not  Concluded  by  Judgment— Matters  which  can 
only  be  inferred  by  argument  or  inference  from  a  judgment  are  not  con- 
cluded by  a  judgment 

Trespass,  quare  dausum  fregit, —Three  cases  consolidated.  Appeals 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Farlin  Q.  Ball, 
Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1901.     Reversed  and  remanded.    Opinion  filed  January  10,  1908. 

I.  T.  Greenacre  and  Otto  F.  Reich,  attorneys  for  appel- 
lants. 

John  C.  Trainor,  attorney  for  appellees. 
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Mr.  Pbesidino  Justice  Watbbman  delivered  the  opinion 
of  the  court. 

This  case  originated  in  three  actions  of  trespass  begun 
before  a  justice  of  the  peace.  For  the  purposes  of  trial  the 
actions  were  consolidated,  substantially  all  the  facts  of  one 
case  being  applicable  to  the  others.  The  controversy  arose 
out  of  the  action  of  certain  officers  of  the  village  of  Dalton 
in  removing  fences,  which  the  respective  plaintiffs  claim 
were  upon  land  belonging  to  them;  the  village  officers  insist- 
ing that  the  fences  were  in  a  public  street  and  constituting 
obstructions  thereto  which  were  by  them  properly  removed. 
In  other  words,  the  plaintiffs  insisted  that  the  loctis  in  qtco, 
the  place  where  the  fences  were,  was  a  freehold  belonging 
to  them,  respectively,  while  the  defendants  insisted  that 
the  I0CU8  in  quo  was  a  freehold  belonging  to  the  public, 
namely,  to  the  village  of  Dalton,  whose  officers  they  were 
and  in  whose  behalf  they  acted  in  removing  the  fences. 

The  justice  of  the  peace  having  found  and  rendered  judg- 
ment against  the  defendants,  appeals  were  taken  to  the 
Superior  Court,  where  the  cases  were  tried  as  aconsolidated 
action  and  the  appeal  to  this  court  is  in  like  manner  one 
appeal. 

Appellee  in  this  court  has  moved  to  dismiss  the  appeals, 
because,  as  he  insists,  a  freehold  is  involved  and  therefore 
the  appeal  should  have  been  taken  to  the  Supreme  Court. 
The  title  to  real  property  may  be  determined  by  a  judg- 
ment rendered  in  an  action  of  trespass  quare  clausum /re- 
git, Outram  v.  Morewood,  3  East,  346;  King  v.  Chase,  15 
N.  H.  9;  Lentz  v.  Wallace,  17  Pa.  St.  412. 

While  the  action  before  the  justice  of  the  peace  was  only 
of  trespass  to  recover  damages  for  an  alleged  unlawful  tres- 
pass upon  real  property,  yet  in  such  action  the  real  question, 
issue,  and  the  fact  upon  which  the  decision  of  the  justice 
necessarily  was  based,  was,  in  whom  was  the  freehold  ?  in 
the  public, represented  by  the  defendant,  or  in  the  plaintiffs  ? 

The  doctrine  of  res  judicata  does  not  rest  entirely  upon 
the  fact  that  a  particular  proposition  has  been  affirmed  and 
denied  in  the  pleadings,  but  rather  upon  the  fact  that  such 
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proposition  has  been  fully  and  fairly  investigated  and  tried, 
that  the  parties  have  had  an  adequate  opportunity  to  say 
and  propose  all  that  they  can  in  relation  to  it,  and  that  the 
minds  of  court  and  jury  have  been  brought  to  bear  upon  it 
and  so  it  has  been  solemnly  and  finally  adjudicated.  Black 
on  Judgments,  Sec.  614. 

The  proposition  which  has  thus  been  presented  and 
adjudicated  must  have  been  one  that,  under  the  proceed- 
ings, there  was  necessarily  judgment  upon.  And  such 
necessary  adjudication  and  judgment  may  be  shown  by  the 
evidence  presented  in  the  cause,  as  well  as  by  the  plead- 
ings. There  is,  however,  the  distinction  to  be  always  borne 
in  mind  between  facts  in  controversy  and  facts  in  issue.  In 
most  trials  many  facts  are  in  controversy,  while  but  one  or 
a  few  facts  are  actually  adjudicated  upon;  that  is  to  say, 
the  judgment  does  not  turn  upon  all  that  was  controverted 
but  only  upon  those  things  concerning  which  there  neces- 
sarily must  have  been  adjudication  in  order  that  the  judg- 
ment finally  found  could  be  arrived  at.  Potter  v.  Baker, 
19  N.  H.  166;  Bigelow  on  Estoppel,  5th  Edition,  99;  Free- 
man on  Judgments,  Sections  258-259;  Burt  v.  Sternburgh, 
4  Cowen,  559. 

Matters  which  can  only  be  inferred  by  argument  or 
inference  from  a  judgment  are  not  concluded  thereby. 
Black  on  Judgments,  Sec.  612. 

Had  this  action  been  originally  brought  in  the  Superior 
Court,  a  declaration  in  trespass  quare  clausum  fregit  been 
filed  to  which  there  had  been  a  plea  of  liberum  tenementiiTn^ 
and  the  same  evidence  there  produced  that  was  given  upon 
the  hearing  of  the  present  case  in  the  Superior  Court,  an 
appeal  from  the  judgment  therein  rendered  would  not  have 
lain  to  this  court,  but  must  have  been  taken  to  the  Supreme 
Court;  because  such  action,  while  sounding  in  damages, 
would  necessarily  have  involved  a  freehold,  and  by  the  judg- 
ment of  the  Superior  Court  the  freehold  title  of  either 
plaintiff  or  defendants  would  have  been  established;  as  the 
same  pleas  might  in  the  action  before  the  justice  of  the 
peace  have  been  orally  stated,  and  were  upon  the  trial  of 
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the  present  case  actually  stated  in  the  Superior  Court,  and 
the  verdict  of  the  jury  and  the  judgment  of  the  Superior 
Court  turn  upon  the  question  of  whether  the  freehold  in 
dispute  was  that  of  the  plaintiff  or  the  defendant,  why  is 
not  a  freehold  involved  in  the  present  case  ?  Why  should 
not  the  appeal,  as  appellees  contend,  have  been  taken  to 
the  Supreme  Court?  The  Superior  Court  had  in  the  present 
case,  upon  the  appeal  thereto  from  the  justice  of  the  peace, 
jurisdiction  to  do  only  that  which  the  justice  of  the  peace 
might  have  done.  In  other  words,  upon  an  appeal  from  a 
justice  of  the  peace  to  the  Supreme  or  Superior  Court,  such 
Appellate  Court  has  and  can  exercise  in  such  action  only 
such  jurisdiction  as  to  the  extent  of  the  remedy  afforded 
and  the  effect  of  its  judgment,  as  the  justice  of  the  peace 
had  in  the  action  before  him.  It  therefore  follows  that  if 
by  the  judgment  of  the  justice  of  the  peace  neither  party 
could  have  lost  or  gained  a  freehold,  by  the  judgment  of 
the  Superior  Court  rendered  upon  appeal  from  such  justice, 
a  freehold  can  not  be  established  in  either  party. 

While  it  is  true  that  in  the  trial  before  the  justice  as  upon 
the  trial  in  the  Superior  Court,  the  ultimate  fact  to  be 
determined,  namely,  whether  the  defendants  had  trespassed 
upon  the  land  of  the  plaintiffs,  depended  upon  whether  the 
land  or  the  place  at  which  the  alleged  trespass  was  said  to 
have  been  committed,  was  the  freehold  estate  of  the  plaint- 
iffs or  the  defendants;  and  such  fact  was  one  which  in  that 
case  it  was  proper  for  both  the  justice  of  the  peace  and  the 
Superior  Court  upon  appeal  to  hear  evidence  concerning, 
and  pronounce  judgment  as  to;  yet  the  effect  of  sucli  judg- 
ment, begun  before  a  justice  of  the  peace,  was  not  what  it 
would  have  been  if  the  action  had  been  begun  in  the 
Superior  Court,  because  under  the  statute  of  this  state  the 
judgment  of  a  justice  of  the  peace  can  not  give  or  take  away 
a  freehold;  necessarily  the  judgment  of  the  Superior  Court 
upon  appeal  from  said  justice  can  not  do  this. 

Upon  an  action  before  a  justice  of  the  peace  for  an  alleged 
personal  assault  the  defendant  might  reply  that,  true,  he  did 
lay  violent  hands  upon  the  plaintiff,  but  that  he  did  so  only 
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as  sheriff  of  the  county  and  in  the  discharge  of  his  duties  as 
such  sheriff,  to  which  the  defendant  might  reply  that  the 
plaintiff  was  not  at  the  time,  etc.,  the  sheriff  of  the  said 
county,  but  that  he,  the  defendant,  was  then  and  there  the 
sheriff  of  such  county.  The  justice  of  the  peace,  notwith- 
standing such  pleadings,  might  go  on  to  hear  evidence  for 
the  purpose  of  determining  whether  a  personal  assault  had 
been  made,  and  in  the  determination  of  such  controversy 
might  hear  evidence  as  to  whether  the  plaintiff  was  at  the 
time  of  the  alleged  assault  sheriff  of  the  county,  and  might, 
in  effect,  by  his  judgment  for  the  plaintiff  or  for  the  defend- 
ant, pass  upon  such  question;  yet  neither  the  reception  and 
hearing  of  such  evidence,  nor  the  judgment  would  be  in 
another  action  an  estoppel  upon  either  party  as  to  the  ques- 
tion of  who  was  the  sheriff  of  the  county,  because  the  jus- 
tice of  the  peace  would  have  had  no  jurisdiction  to  determine 
such  question. 

In  Pitts  V.  Looby,  142  111.,  page  534,  the  Supreme  Court 
say : 

'*  It  may  be  admitted  that  a  freehold  was  incidentally 
involved  in  the  litigation,  but  no  judgment  could  have  been 
rendered  that  either  party  was  possessed"  of  a  freehold 
under  any  possible  evidence,  for  the  plain  reason  that  the 
jurisdiction  of  the  justice  of  the  peace  did  not  extend  that 
far,  but  was  limited  to  the  damages  to  real  property  to  be 
recovered,  and  in  this  case  is  entirelv  different  from  an 
action  of  trespass  quare  clausum  f  regit  in  the  Circuit  Court 
and  a  trial  on  the  plea  of  liberum  tenem^ntum^  since  a  free- 
hold was  only  incidentally  involved.  The  appeal  from  the 
Circuit  Court  was  properly  to  the  Appellate  Court." 

We  do  not  regard  the  case  of  Town  of  Brushy  Mound  v. 
McClintock,  146  111.  643,  or  that  of  the  Village  of  Dolton  v. 
George  A.  Dolton,  196  111.  154,  as  inconsistent  with  the  con- 
clusion to  which  we  have  arrived.  It  is,  to  be  sure,  the  case 
that  the  case  of  the  Village  of  Dolton  v.  George  A.  Dolton 
grew  out  of  an  action  brought  before  a  justice  of  the  peace, 
and  was  concerning  the  very  road  now  under  considera- 
tion, and  the  same  kind  of  a  trespass,  but  the  case  reported 
in  the  169  Illinois,  at  page  154,  was  upon  a  decree  in  chan- 
cery, in  which  decree,  in  express  terms,  the  complainant  in 
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the  bill  was  found  to  bo  the  owner  in  fee  simple  of  the  real 
estate  in  controversy.  In  the  present  case,  as  neither  party- 
can  gain  or  lose  a  freetiold  by  the  decision  of  this  case,  the 
appeal  was  properly  taken  to  this  court. 

Near  the  close  of  the  trial  in  the  Superior  Court  the  fol- 
lowing occurred : 

''  Mr.  Trainor :  I  would  like  to  suggest  now,  if  Your 
Honor  please,  the  plaintiffs  have  had  their  innings  and  the' 
defendants  have  had  theirs,  and  the  jury  have  sat  here  and 
heard  all  of  this  evidence;  I  would  like  to  suggest  now  that 
this  jury  be  permitted  to  go  out  there  and  look  over  this 
road. 

The  Court :    No. 

Mr.  Trainor :  I  will  say  that  the  plaintiffs  will  pay 
either  half  or  the  whole  of  the  expense  of  this  jury  going 
and  then.  Your  Honor,  they  can  see  who  is  right  and"  who  is 
wrong.  Now,  that  is  a  fair  suggestion,  Your  Honor,  and 
they  do  not  have  to  depend  upon  the  evidence  of  witnesses; 
they  can  see  it  with  their  own  eyes  whether  it  is  a  public 
road  and  whether  it  has  been  used  from  the  west  end  to  the 
east  end. 

The  Court :  This  jury  has  been  here  now,  this  is  the 
third  week,  and  it  would  take  half  a  day  for  them  to  go  out 
there. 

Mr.  Trainor :  This  litigation  has  been  going  on  ever 
since  last  Wednesday,  and  I  would  like  to  nave  this  jury 
see  the  premises.  I  will  agree  to  cut  one  hour  of  my  argu- 
ment short — 

The  Court :  You  will  likely  have  to  do  your  arguing 
within  the  hour. 

Mr.  Trainor :  Do  I  understand  that  the  jury  will  not  be 
permitted  to  go  out  to  view  the  premises  ? 

The  Court :    I  will  not  send  the  jury  out.     Proceed. 

Mr.  Trainor:  Every  lawyer  in  this  court  here  has  to  do 
as  Your  Honor  directs,  and  I  always  submit  with  all  cour- 
tesy on  my  part  to  the  direction  of  the  court. 

the  Court :     Proceed. 

Mr.  Trainor :  jpo  I  understand  then  that  my  offer  is 
rejected  ? 

The  Court :  I  will  not  send  the  jury  out  there  unless 
vou  show  me  that  I  must.  There  are  certain  cases  where 
It  is  almost  an  absolute  necessity  for  the  jury  to  see  the 
premises,  but  I  hardly  think  this  is  one  of  them.  Proceed 
with  your  rebuttal. 
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Mr.  Trainor:  You  are  the  judge  here,  but  would  not  it 
be  better  for  this  jury  to  go  out  there  to  see  this  road  ?  I 
can  not  say  to  the  court  that  he  must  send  this  jury  out, 
but  why  would  it  not  be  proper  to  go  out  and  see  this  road; 
to  have  this  jury  see  this  road,  and  we  will  pay  all  the 
expenses  of  their  goin^;  that  is  as  fair  an  offer  as  it  is  pos- 
sible to  make.     We  will  pay  all  the  expenses  for  their  gointr. 

The  Court :     Proceed  with  this  rebuttal. 

Mr.  Trainor:  I  would  like  to  suggest  further,  Your 
Honor,  that  the  jury  might  congregate  at  an  earlier  hour 
in  the  morning  and  in  that  way  save  time.  We  would 
make  arrangements  for  trains  and  get  out  there  and  see 
the  road;  they  might  congregate  say  at  as  early  an  hour  as 
Your  Honor  might  suggest — nine  o'clock  sharp — we  would 
arrange  for  trains. 

The  Court :  Will  you  kindly  proceed  with  your  rebut- 
tal? 

Mr.  Trainor :  I  desire  to  except  to  the  court's  refusal 
to  permit  the  jury  to  go  out  there;  to  the  court's  refusal  of 
counsel's  offer. 

The  Court :  If  you  wanted  the  jury  to  go  out  there  3^ou 
should  have  made  that  a  private  matter  between  counsel 
and  the  court  and  agree  as  to  who  should  pay  the  expenses. 

Mr.  Trainor:  Well,  suppose  we  both  pay  it,  but  I  said 
we  would  pay  all  if  the — 

Mr.  Greenacre :  I  object  to  any  statements  before  this 
jury  in  regard  to  the  payment  of  money  for  the  expenses 
of  a  trip  down  there. 

The  Court :  If  you  have  any  questions  to  ask  this  wit- 
ness, 3^ou  may  proceed  and  ask  them. 

Mr.  Trainor :  I  stated  that  we  could  both  contribute  to 
the  expense  of  going  out  there  and  no  one  would  be  preju- 
diced thereby. 

Mr.  Greenacre :  I  object  to  counsel's  remarks  and  ask 
for  a  ruling;  the  remark  that  he  would  pay  the  costs  or  let 
both  sides  contribute. 

The  Court :  I  simply  will  not  permit  this  jury  to  go  out 
there,  proceed. 

Mr.  Greenacre  :  Will  Your  Honor  give  me  the  benefit  of 
a  ruling? 

The  Court :    Yes. 

Mr.  Greenacre :  I  think  it  should  be  stricken  out,  all 
statements  made  in  the  presence  of  the  jury  in  regard  to 
payment  of  expenses. 

Mr.  Trainor:  I  do  not  see  any  harm  where  both  sides 
pay  one-half." 
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The  case  had  been  hotly  contested,  much  evidence  of  a 
most  contradictory  character  had  been  heard,  many  wit- 
nesses had  testified;  the  record  of  such  testimony  embraces 
nearly  500  pages.  The  persistent  and  repeated  offers  of 
counsel  for  the  plaintiffs  to  have  the  jury  go  out  and  view 
the  premises,  he,  such  counsel,  in  the  presence  and  hearing 
of  the  jury  repeatedly  offering  to  pay  one-half  or  all  the 
expenses  of  such  action,  his  argument  before  the  jury  that 
the  personal  inspection,  which  he  requested  should  be 
ordered,  would  enable  the  jury  to  come  to  a  conclusion 
without  reference  to  the  testimony  of  witnesses;  and  this 
repeated  after  his  request  had  been  denied,  was  such  con- 
duct that  we  think  therefor  the  judgment  of  the  Superior 
Court  should  be  reversed. 

Under  the  evidence,  the  case  was  not  turning  at  all  upon 
what  the  condition  of  the  place  where  these  fences  were 
destroyed  was  at  the  time  of  the  trial,  but  largely  upon 
what  the  situation  as  to  this  alleged  street,  the  use  and 
occupancy  of  the  same,  had  been  by  the  public  for  fifteen 
years  prior  to  the  alleged  trespass.  We  can  not  say,  and 
we  regard  it  as  altogether  likely  that  the  jury  may  have 
thought  from  the  persistent  insistence  of  counsel  for  the 
plaintiff  that  they  should  be  afforded  an  opportunity  to  see 
the  place  and  thus  to  judge  from  their  own  inspection  as 
to  what  the  merits  of  the  controversy  were,  that  the 
defendants  wished  to  conceal  the  truth  and  the  plaintiff  to 
have  all  the  facts  known. 

The  significance  of  instruction  marked  in  the  abstract 
"  23.''  given  at  the  instance  of  the  plaintiff,  is,  probably  by  a 
l(ipsiv8  penncB^  very  uncertain.  This  same  is  true  of  instruc- 
tion marked  "14."  The  latter  part  of  instruction  marked 
"  15,"  biBginning  *•'  in  order,"  is  inconsistent  with  that  which 
iprecedes  these  words.  The  first  part  of  this  instruction  is 
misleading,  and  should  not  have  been  given  in  this  case. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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Chicago  City  By.  Co.  v.  Daniel  Osborne, 

1 .  Appellate  Court  Practice— Jtf ay  Always  Consider  the  Sufficiency 
of  the  Evidence  to  Support  the  Verdict— The  sufficiency  of  the  evidence 
to  support  the  verdict  is  always  a  proper  subject  for  the  consideration  of 
this  court,  and  if  it  finds  the  evidence  is  not  sufficient  to  authorize  the 
judficment,  it  is  the  duty  of  the  court  to  reverse  on  that  ground,  and  a 
performance  of  this  duty  is  absolutely  essential  for  the  preservation  of 
rights,  where  the  judgments  of  this  court  are  final  and  conclusive  upon 
all  questions  of  fact. 

2.  Instructions— WT^e  Evidence  upon  Which  a  Recovery  is  Asked 
is  Slight,— Where  the  evidence  upon  which  a  recovery  is  asked  is  slight 
or  doubtful,  the  jury  should  be  fully  and  correctly  instructed  on  all 
questions  of  law. 

8.  Sauk— Where  Evidence  is  Evenly  Balanoed,—An  instruction  that 
if  the  evidence  in  the  case  is  evenly  balanced  as  between  the  contention 
of  the  plaintiff  and  that  of  the  defendant  on  the  material  issues  the 
jury  should  find  the  defendant  not  guilty,  is  properly  given  where, 
under  the  pleadings,  evidence,  and  instructions  as  given,  the  jury  could 
not  have  been  mistaken  as  to  what  the  material  issues  were. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Cufford,  Judge  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
Reversed  and  remanded.    Opinion  filed  January  16,  1908. 

Statement. — The  appellee  recovered  a  judg;ment  in  the 
Circuit  Court  of  |7,000  against  the  Chicago  City  Railroad 
Company  for  personal  injuries  claimed  to  have  been  sus- 
tained by  him  while  in  the  act  of  boarding  one  of  appel- 
lant's cable  railway  cars  on  State  street,  at  or  near  its 
intersection  with  Adams  street  in  the  city  of  Chicago.  The 
declaration  consisted  of  four  counts,  all  substantially  alike, 
in  which  it  is  averred  that  appellant's  train,  consisting  of  a 
grip  and  two  passenger  cars,  stopped  on  the  southwest 
corner  of  State  and  Adams  streets  for  the  purpose  of  per- 
mitting passengers  to  alight  from  and  to  board  the  train 
and  which  was  the  usual  and  customary  place  for  that  pur- 
pose; that  while  the  train  was  standing  still  and  while 
appellee  in  the  exercise  of  ordinary  care  was  in  the  act  of 
boarding  the  last  car  on  the  front  platform,  and  while  he 
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had  one  foot  upon  the  first  step  and  his  right  and  left 
hands  grasping  the  handles  thereof,  appellee,  by  its  grip- 
man,  negligently  and  suddenly  started  and  put  the  same  in 
motion  before  appellee  had  been  given  an  opportunity 
safely  to  board  it,  by  reason  whereof  he  was  thrown  to  the 
ground  and  injured,  and  said  last  car  crushed  the  left  leg 
of  plaintiff  so  that  the  same  had  to  be  amputated  between 
the  knee  and  the  thigh. 

William  J.  Hynks  and  Watson  J.  Febsy,  attorneys  for 
appellant;  Mason  B.  Stabbing,  of  counsel. 

W.  D.  MuNHALL,  attorney  for  appellee. 

Mb.  Justice  Bubke  delivered  the  opinion  of  the  court. 

The  sole  averment  of  negligence  in  the  declaration  is 
that  the  car  suddenly  was  started  from  the  place  where  it 
had  stopped,  at  or  near  the  southwest  corner  of  State  and 
Adams  streets;  to  permit  passengers  to  alight  from  and.  to 
board  it,  without  giving  appellee  proper  and  reasonable  time 
to  get  on  board. 

To  reverse  this  judgment  appellant  relies  upon  the  fol- 
lowing three  grounds:  First,  the  verdict  is  against  the 
manifest  weight  of  the  evidence;  second,  error  in  the 
refusal  to  give  proper  instructions  to  the  jury;  third,  im- 
proper and  prejudicial  remarks  made  by  appellee's  counsel 
in  the  presence  and  hearing  of  the  jury.  The  sole  issue 
of  fact  in  this  case  is  plain  and  well  stated  by  counsel  for 
appellee,  whose  statement  is  accepted  by  appellant  and  is 
as  follows : 

"The  case  resolves  itself  to  the  question:  Was  appellee 
endeavoring  to  board  the  car  when  it  was  at  a  stand-still 
at  Adams  street,  as  he  claims,  or  did  he  attempt  to  get  on 
at  a  point  between  loO  and  150  feet  south  of  Adams  street 
and  while  the  car  was  in  motion  as  appellant  contends." 

Adams  and  Quincy  streets  and  Jackson  Boulevard  are  at 
right  angles  to  and  extend  west  of  State  street.  Quincy 
street  is  about  190  feet  south  of  Adams  street  and  Jackson 
Boulevard  is  about  194  feet  south  of  Quincy  street  and 
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Quincy  street  between  curbs  is  thirty-eight  feet  in  width. 
Appellee  claims  that  he  attempted  to  board  the  train  while 
it  stood  at  Adams  street.  Appellant,  on  the  other  hand, 
claims  that  appellee  did  not  attempt  to  board  the  train 
until  after  it  bad  left  Adams  street  and  obtained  a  rate  of 
speed  which  made  it  dangerous  for  appellee  to  make  such 
attempt. 

It  is  the  duty  of  this  court  to  reverse  a  judgment,  if,  after 
a  review  of  the  evidence,  we  find  that  it  is  not  sufficient  to 
authorize  the  judgment.  If  the  verdict  is  manifestly  and 
palpably  against  the  weight  of  the  evidence  a  new  trial 
should  have  been  granted.  Witnesses  for  plaintiff  and 
defendant  substantially  agree  in  saying  that  plaintiff  lay 
north  of  and  within  about  fifty  feet  of  Quincy  street,  being 
150  feet  south  of  Adams  street,  while  the  plaintiff  and  his 
compa^nion,  McQuade,  state  that  he  lay  on  or  near  the  north 
crossing  of  Quincy  street.  Having  established  with  some 
clearness  the  position  where  plaintiff  lay,  to  wit,  about  150 
feet  south  of  Adams  street  and  about  forty  or  fifty  feet 
north  of  Quincy  street,  we  may  proceed  to  determine  from 
the  record  where  lies  the  clear  preponderance  of  evidence 
on  the  question,  where  did  plaintiff  attempt  to  board  the 
car.  Plaintiff  and  his  colleague,  who  on  this  holiday  had 
visited  in  company  with  each  other  one  or  two  saloons  just 
prior  to  the  accident,  state  that  plaintiff  attempted  to  board 
the  car  while  it  was  yet  standing  at  Adams  street,  and  to 
the  same  effect  is  the  testimony  of  the  two  girls.  Miss 
Hagin  and  Miss  Roberts,  who  were  sitting  inside  of  the 
closed  car,  and  to  the  same  effect  is  the  testimony  of  William 
Nagle,  the  witness  who  labored  under  so  great  a  mistake  as 
to  testify  that  plaintiff,  after  the  accident,  lay  about  a  car's 
length  south  of  Adams  street.  On  the  other  hand  eight 
witnesses,  none  of  whom  were  on  the  car,  and  who  were 
not  employes  of  the  defendant  company,  testify  that  the 
plaintiff,  in  company  with  McQuade,  ran  toward  the  car 
after  it  had  left  Adams  street  and  while  it  was  in  motion. 
McQuade  succeeded  in  getting  onto  the  car,  but  plaintiff, 
;ipon  seizing  hold  of  some  part  of  the  front  portion  of  the 
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car,  fell  And  was  injured.  The  employes  of  the  company 
state  that  plaintiff  did  not  attempt  to  board  the  car  at 
Adams  street.  Several  of  the  witnesses  testify  that  plaint- 
iff and  McQuade  staggered  as  they  walked  and  were  under 
the  influence  of  liquor.  McQuade  admits  that  he  was  not 
sober.  To  explain  the  fact  that  plaintiff  was  found  near 
or  within  fifty  feet  of  Quincy  street,  plaintiff  and  McQuade 
testify  that  after  the  feet  of  the  plaintiff  slipped  and  his 
right  hand  let  go  of  the  rod,  he  hung  by  his  left  hand  and 
was  dragged  to  the  place  where  he  lay.  One  of  defend- 
ant's witnesses  swears  that  Miss  Hagin,  immediately  after 
the  accident,  told  him  that  the  plaintiff  ran  after  and 
attempted  to  board  the  car  when  it  was  in  motion.  The 
conductor  of  the  car  in  question  states,  and  his  testimony 
is  corroborated,  that  he  was  on  the  rear  platform  of  his  car 
while  it  was  standing  at  Adams  street,  and  that  after  it 
started  he  went  into  his  car  and  was  near  the  middle 
thereof,  collecting  fares,  when  the  outcry  of  accident  was 
first  made.  The  two  girls,  witnesses  for  the  plaintiff,  state 
that  the  car  jerked  and  that  the  plaintiff  then  lost  his  grip 
and  they  shouted  to  the  conductor  to  stop  the  car  and  he 
did  so.  Now  in  order  to  determine  where  the  car  must 
have  been  when  this  shouting  took  place  and  the  prompt 
signal  to  stop  was  given,  it  is  necessary  to  look  into  the 
evidence  to  find  where  the  car  actually  stopped  in  response 
to  this  signal.  The  plaintiff^s  witness,  Nagle,  states  that 
the  rear  end  of  an  Archer  avenue  car  was  about  three 
lengths  south  of  Adams  street  when  it  stopped.  But  after 
careful  comparison  of  the  testimony  of  the  various  wit- 
nesses, it  is  found  by  the  overwhelming  preponderance  of 
the  evidence  that  the  train  did  not  stop  until  the  rear  end 
of  the  Archer  avenue  car  had  passed  over  and  to  the  south 
side  of  Quincy  street.  So  that  if  the  plaintiff's  witnesses 
are  truthful  and  not  mistaken  as  to  the  time  and  place 
when  they  first  saw  plaintiff  attempting  to  board  the  car, 
then  two  things  must  be  true:  first,  the  plaintiff  was 
dragged  by  his  left  hand  from  a  point  about  thirty  feet 
south  of  Adams  to  the  place  where  he  and  his  partner  say 
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that  he  was  found  at  Quincy  street,  or  to  a  point  within 
fifty  or  sixty  feet  north  thereof,  and  second,  the  car  must 
have  run  from  the  point  where  the  two  girls  state  they 
shouted  and  the  conductor  gave  the  signal,  to  the  usual 
stopping  place  south  of  Quincy  street. 

The  record  of  this  case  is  very  long,  but  we  have  been  at 
great  labor  in  carefully  reading  and  comparing  each  and 
every  part  thereof,  to  find  if  the  evidence  under  the  law  of 
this  state  is  sufficient  to  sustain  the  verdict.  Owing  to  the 
position  of  the  girls  and  the  excitement  attending  the  acci- 
dent and  the  manifest  inaccurate  statements  of  the  witness 
Nagle,  and  the  confused  statements,  if  not  brains,  of  the 
plaintiff  and  his  partner,  and  further  owing  to  the  volume 
of  testimony,  not  in  all  details  the  same,  but  unanimously 
agreeing  as  to  the  actions  of  the  plaintiff  and  his  partner, 
both  as  to  their  physical  condition,  and  as  to  the  place  and 
manner  of  their  attempting  to  board  the  train  when  in 
motion,  we  find  it  very  difficult  to  resist  the  conclusion  that 
plaintiff  did  not  attempt  to  board  the  train  until  after  it 
had  left  Adams  street. 

The  foregoing  review  of  the  evidence  has  been  made  to 
show  that  there  is  serious  question  as  to  whether  the  verdict 
and  judgment  in  this  case  are  not  clearlj^  against  the 
weight  of  the  evidence.  While  it  is  the  province  of  the 
jury  to  pass  upon  questions  of  fact  and  this  court  reluc- 
tantly interferes  with  the  verdict  of  a  jury  where  there  is  a 
conflict  in  the  proof,  yet,  as  the  Supreme  Court  of  this  state 
has  said,  it  is  the  duty  of  every  trial  judge  to  give  careful 
attention  to  every  part  of  the  evidence  in  a  case  and  to  con- 
sider it  with  as  much  care  as  if  the  case  were  tried  by  the 
court  without  a  jury;  so  the  duty  of  this  court  is  other  than 
merely  to  record  a  judgment  because  based  upon  the  ver- 
dict of  a  jury. 

The  sufficiency  of  the  evidence  to  support  the  verdict  is 
always  a  proper  subject  for  the  consideration  of  this  court, 
and  if  it  finds  the  evidence  is  not  sufficient  to  authorize  the 
judgment,  it  is  the  duty  of  the  court  to  reverse  on  that 
ground.     Gall   v.  Beckstein,  173  111.  Ib7.     A  performance 
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of  this  duty  is  absolutely  essential  for  the  preservation  of 
rights,  where  the  judgments  of  this  court  are  final  and  con- 
clusive upon  all  questions  of  fact.  Chicago  &  Erie  K.  E. 
Co.  V.  Meech,  163  111.  305. 

To  induce  this  court  not  to  consider  the  evidence,  counsel 
for  appellee  have  cited  the  North  Chicago  Street  Railroad 
Company  v.  Fitzgibbons,  79  111.  App.  634,  where  it  is  said 
"  there  was  a  decided  conflict  in  the  evidence."  An  inves- 
tigation of  that  case  will  show  that  it  had  been  once  before 
submitted  to  a  jury,  and  with  the  like  result,  of  a  judgment 
entered  upon  the  first  verdict.  The  first  judgment  was 
reversed  in  this  court,  because  the  verdict  was  held  to  be 
against  the  weight  of  the  evidence,  and  upon  second  appeal 
this  court  allowed  the  judgment  rendered  at  the  second 
trial  to  stand. 

In  view  of  the  state  of  the  proof  in  the  case  at  bar,  the 
jury  should  have  been  accurately  instructed  as  to  the  law. 
West  Chicago  Street  R.  R.  Co.  v.  Dougherty,  170  111.  379; 
Schlesinger  v.  Rogers,  80  111.  App.  420.  But  where  the 
evidence  upon  which  a  recovery  is  asked  is  slight  or  doubt- 
ful, the  jury  should  be  fully  and  correctl}^  instructed  on  all 
questions  of  law.     Swift  &  Co.  v.  Rutkowski,  167  111.  156. 

The  court  refused  to  give  the  following  instruction  asked 
by  defendant: 

"  The  jury  are  instructed  that  the  issues  in  this  case 
should  be  determined  by  them  as  in  any  ordinary  suit, 
where  an  ordinary  plaintiff  sues  an  ordinary  defendant  to 
recover  money,  giving  the  verdict  to  the  plaintiff  only  if 
the  evidence  preponderates  in  favor  of  the  plaintiff's  con- 
tention, and,  unless  it  does  so  preponderate,  you  should  as 
readily  give  the  verdict  for  the  defendant;  and  determining 
where  the  preponderance  lies,  while  it  does  not  consist 
solely  in  the  greater  number  of  witnesses,  the  jury  are 
instructed  that  the  greater  number  of  reputable,  creditable 
witnesses  on  the  one  side  or  the  other  of  any  material 
point  is  proper  matter  to  be  considered  in  determining  the 
question  of  preponderance;  and  you  may  also  consider  the 
position  of  the  witnesses  at  the  time  of  the  accident,  the 
point  of  view  from  which  they  witnessed  it,  and  everything 
which  appeals  to  your  judgment  as  affecting  the  value  and 
reliability  of  t'heir  testimony." 
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It  is  suggested  that,  inasmuch  as  the  jury  were  instructed 
at  the  request  of  appellee  "  that  the  preponderance  of  evi- 
dence in  the  case  is  not  alone  determined  by  the  number  of 
witnesses  testifying  to  a  particular  fact  or  state  of  facts," 
etc.,  the  foregoing  instruction  was  unnecessary;  but  in  our 
opinion,  under  the  circumstances  of  this  case,  this  last  in- 
struction did  not  fully  take  the  place  of  the  refused  instruc- 
tion. While  by  a  careful  process  of  reasoning  the  refused 
instruction  might  be  in  part  evolved,  yet  it  is  very  doubtful 
whether,  in  this  case,  it  was  done  by  the  jury.  The  refused 
instruction  contained  a  correct  principle  of  law  applicable 
to  the  controversy  which  was  not  included  in  any  instruction 
given.  Some  minor  criticisms  of  the  instruction  have  been 
made,  but  we  think,  as  peculiarly  applicable  to  this  case,  it 
should  have  been  given. 

The  court  refused  the  following  instruction : 

"  The  jury  are  instructed  that  if,  under  the  instructions  of 
the  court,  they  find  from  the  evidence  in  this  case  that  the 
plaintitf  is  not  entitled  to  recover,  then  they  will  not  have 
occasion  to  at  all  consider  the  question  of  damages." 

It  is  not  a  fit  preparation  for  the  jury,,  dispassionately  to 
consider  the  question  of  liability,  to  proceed  first  with  the 
discussion  of  the  probable  and  serious  consequences  of  the 
injury,  and  then  with  sympathies  aroused  and  unavoidably 
expressed,  to  return  to  a  consideration  of  the  question  of 
liability.  It  is  conducive  to  the  best  results  and  is  proper 
caution  for  the  court  to  advise  the  jury  in  the  language  of 
this  refused  instruction.  Its  refusal  would  not  alone  work 
a  reversal  in  this  case,  but  it  ought  to  have  been  given.  Wo 
have  considered  the  following  refused  instruction  : 

"  If  the  evidence  in  the  case  is  evenly  balanced  as  between 
the  contention  of  the  plaintiff  and  that  of  the  defendant, 
on  the  material  issues,  the  jury  should  find  the  defendant 
not  guilty." 

The  court  instructed  the  jury  in  another  place  what 
were  the  material  issues,  but  it  must  be  conceded  that  the 
instruction  was  negative  and  therefore  may  not  have  with 
sufficient  clearness  told  the  jury  as  a  matter  of  law  what 
were  the  material  issues  in  the  case.     However,  after  con- 
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sidering  the  narrowness  of  the  issue  in  this  case,  and  that 
under  the  pleadings  and  the  evidence  and  the  instructions 
as  given,  the  jury  could  not  have  been  mistaken  as  to  what 
the  material  issues  were,  we  are  of  opinion  that  this  instruc- 
tion should  have  been  given.  Experience  with  juries  con- 
vinces us  that  unless  a  jury  is  specially  instructed  what  to  do 
in  case  they  find  that  the  evidence  is  evenly  balanced  as  be- 
tween the  contention  of  the  parties,  they  do  not  know  the 
law,  and  if  they  return  a  verdict  at  all  in  such  case,  it  is 
liable  to  be  dictated*  by  passion  or  sympathy. 

Complaint  is  made  of  certain  remarks  of  appellee's  coun- 
sel. It  appears  a  juror,  when  being  examined  by  appellant's 
counsel,  stated  that  he  had  had  an  unsatisfactory  experience 
witU  a  railroad  company  and  made  some  severe  strictures 
upon  the  methods  adopted  by  that  company  in  defending 
a  lawsuit,  and  further  stated  that  he  thought  that  the 
defendant  company  in  this  case,  before  accepting  him, 
ought  to  know  of  his  experience.  This  unfortunate  episode 
was  not  brought  out  through  the  fault  of  attorney  for 
defendant  company,  but  counsel  for  appellee,  in  his  closing 
argument,  took  advantage  of  the  situation  by  making  the 
following  remarks,  in  his  closing  address  to  the  jury : 

"I  know  it  hurts  you,  Mr.  Hynes;  you  don't  want  sym- 
pathy on  one  side,  but  you  want  it  on  the  other.  Nobody 
has  mentioned  sympathy  in  this  case  but  the  defendant. 
Anything  that  has  been  brought  into  this  case  about  any 
prejudice  that  might  exist  against  railroad  companies  was 
brought  out  by  Mr.  Hynes  himself  in  the  examination  of 
jurors.  I  am  not  to  blame  for  that;  if  anything  has  been 
exposed  on  the  examination  of  jurors  before  he  accepted 
them  as  jurors,  I  am  not  to  blame  for  it.  If  any  methods 
have  been  spoken  of — 

Mr.  Hynes :    Exception  to  that. 

The  Court :    Note  the  exception;  I  did  not  catch  it. 

Mr.  Hynes :    I  will  save  the  exception." 

Appellant's  attorney  did  everything  that  was  necessary 
to  preserve  an  exception  to  this  most  improper  language. 
The  court  did  not  hear  these  words,  otherwise  he  would  cer- 
tainly so  have  expressed  his  disapproval,  as  in  part  to  have 
corrected  the  wrong.     There  was  nothing  said  upon  exam- 
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ination  of  jurors  to  warrant  in  a  final  speech  to  the  jury  a 
raference  to  exposure  of  methods  of  the  defense,  and  the 
only  effect  of  such  reference  by  counsel  for  appellee  tended 
to  impute  to  the  defendant  company  the  methods  which  the 
juror  said  had  been  resorted  to  unfairly  by  some  other  rail- 
road company  to  win  a  lawsuit. 

Counsel  further,  in  commenting  upon  the  testimony  of  a 
policeman,  one  of  defendant's  witnesses,  stated  that  the 
courts  have  held  that  the  testimony  of  police  officers,  in 
cases  in  which  they  are  prosecuting,  ought  to  be  looked 
upon  with  suspicion.  The  officer  was  not  prosecuting  in 
the  case  at  bar,  and  the  law  was  not  properly  stated.  The 
learned  counsel  for  appellee  was  evidently  carried  away  by 
his  zeal,  and  we  are  unable  to  say  that  the  jury  w^ere  not 
swept  along  by  these  inflammatory  and  improper  remarks, 
which  were  calculated  to  excite  in  their  minds  a  prejudice 
ao^ainst  the  defense.  Hennies  v.  Vogel,  87  III.  242;  C.  & 
E,  R.  E.  Co.  V.  Binkopski,  72  111.  App.  22.       . 

In  an  action  where  the  plaintiff  seeks  to  recover  thousands 
of  dollars  from  the  defendant,  the  breath  of  passion  through 
the  zeal  or  forgetfulness  of  counsel  must  not  disturb  the 
most  solemn  and  deliberate  consideration  of  the  jury 
entrusted  with  duties  and  responsibilities  so  important. 

It  is  better  that  a  case  be  retried  than  to  sustain  a  verdict 
tainted  with  any  unfairness.  It  must  be  said  that  counsel 
for  appellee,  upon  objection,  desisted  from  further  making 
these  harmful  remarks,  showing  that  he  was  not  actuated 
by  wroftg  intention,  but  the  words  had  gone  forth  and  in 
the  language  of  this  court  "  the  mischief  had  been  done." 
Porter  v.  Day,  44  111.  App.  257. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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Meister. 

1.  IssuRAJUCE— A  Contract  of  Indemnity.— The  predominant  inten- 
tion of  the  parties  in  a  contract  of  insurance  is  indemnity,  and  this  in- 
tention is  to  be  kept  in  view  in  putting  a  construction  upon  a  policy 
and  by-laws. 

2.  Samb— Confrckjf  to  be  Liberally  Con8trued,^A  contract  of  insur- 
ance is  always  to  be  liberally  construed  in  favor  of  the  insured,  so  as  not 
to  defeat  without  a  plain  necessity  the  claim  to  indemnity. 

3.  Same —  When  Formal  Proofs  of  Death  Are  Unnecexaary. —  Formal 
proofs  of  death  are  not  necessary  where  the  company  has  disclaimed  all 
liability  and  places  its  refusal  to  pay  on  grounds  with  which  the  failure 
to  furnish  proofs  has  no  connection. 

4.  Same—  Where  the  Subordinate  Lodge  is  the  Agent  of  the  Supreme 
Lodge.  —Where  a  member  is  distinctly  required  to  pay  an  assessment  to 
the  financial  secretary  of  his  lodge,  and  there  is  no  other  method  of  pay- 
ment, the  financial  secretary  of  the  subordinate  lodge  must  be  conceded 
to  be  the  agent  of  the  supreme  lodge  to  receive  and  forward  such 
payment. 

5.  Same—  Constiniction  of  Laws  of  the  Order.  —The  construction  must 
be  put  upon  the  laws  of  the  order,  taken  as  a  whole,  which  is  most  favor- 
able to  the  insured  and  most  protects  the  beneficiaries  under  certificates 
issued  by  the  order. 

8.  Same  —Society  Having  Money  in  Its  Possession  Belonging  to  a  Mem- 
ber^ and  the  Power  to  Apply  It,  Mv^t  Pay  Out  of  Such  Money  Assess- 
m£nts  Due  from  such  Member.— A  society  which  has  mone}'  in  its  pos- 
session belonging  to  a  member,  and  the  power  to  apply  it,  must  pay  out 
of  such  money,  assessments  due  from  such  member,  to  save  a  forfeit- 
ure of  the  contract;  and  it  is  not  necessary  in  such  a  case  that  the 
member  shall  authorize  the  society  to  so  appropriate  the  money.  It  is 
against  the  policy  of  the  law  to  permit  a  society  to  forfeit  a  contract 
for  non-payment  of  an  assessment  when  it  has  in  its  possession  the 
money  of  a  member  to  an  amount  covering  the  assessment,  and  has  the 
power  to  apply  the  money  as  a  payment. 

AssumpHlt,  on  a  policy  of  life  insurance.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Alonzo  K.  Vickers,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
A£5rmed.     Opinion  filed  January  16,  1903. 

This  was  an  action  of  assumpsit  brought  to  recover  the 
amount  of  an  insurance  policy  issued  upon  the  life  of 
Nicholas  Meister. 
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Nicholas  Meister  came  to  his  death  June  14,  1894,  by 
suicide.  The  cause  of  his  death  is  not  urged  as  a  defense 
to  the  action;  that  insisted  upon  as  a  reason  why  appellee 
is  not  entitled  to  recover  upon  the  policy  is  that  Meister 
was  not  in  good  standing  at  the  time  of  his  death,  because 
he  had  failed  to  pay  certain  assessments  made  upon  him, 
and  because  of  such  failure  had  been,  in  accordance  with 
the  policy  and  by-laws  of  the  lodge,  ipso  facto  suspended. 

It  is  conceded  that  if  payment  of  assessments  had  not 
been  made,  by  the  fact  of  non-payment  a  suspension  took 
place,  and  no  recovery  can  be  had  in  this  action.  It  is 
insisted  by  the  defendant  that  there  was  a  failure  to  make 
formal  proofs  of  death,  to  which  the  plaintiff  replies  that 
such  formal  proof  was  waived  by  the  denial  of  liability  by 
the  lodge.  The  case  has  been  twice  tried;  from  the  judg- 
ment first  obtained  by  the  plaintiff  an  appeal  was  taken 
to  this  court,  the  judgment  being  reversed  because  of  the 
insufficiency  of  the  declaration.  Thereafter  an  amended 
declaration  was  Hied,  another  trial  had,  from  the  judgment 
obtained  by  the  plaintiff  in  which,  the  appeal  now  under 
consideration  was  taken. 

Cbatft,  Jabvis  &  Latimer,  attorneys  for  appellant. 
GoLDziER,  RoDGERs  &  Froehlich,  attomcys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

Upon  the  trial  of  the  cause  it  appeared  that  Nicholas 
Meister,  about  a  year  before  his  death,  was  quite  ill  and 
financially  embarrassed,  so  much  so  that  he  received  from 
the  subordinate  lodge  of  which  he  was  a  member,  sick 
benefits  on  one  or  two  occasions,  and  he  was  once  suspended 
from  membership  in  the  order  by  reason  of  his  failure  to 
pay  assessments.  Thereafter  the  subordinate  lodge  resolved 
to,  and  did,  advance  to  the  Supreme  Lodge  the  assessments 
for  non-payment  of  which  he  had  been  suspended,  and  in 
accordance  with  the  rules  and  regulations  of  the  order  he 
was  reinstated,  and  again  became  in  good  standing. 
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Thereafter,  in  December,  1893,  he  paid  to  the  financial 
secretary  of  the  lodge  $21.50;  as  to  the  exact  sum  which 
he  was  then  owing  the  subordinate  lodge  there  is  dispute. 

Appellant  contends  that  he  was  then  indebted  to  the 
lodge  in  the  sum  of  $21.50,  $17  of  the  same  being  for 
assessments  from  May,  1893,  to  December,  1893,  inclusive, 
and  the  balance,  $4.50,  as  lodge  dues  owing  by  him  to  the 
subordinate  lodge. 

Appellee  contends  that  he  was  then  owing  the  lodge  but 
$15  for  assessments  by  it  advanced  for  him  and  either  $1.50 
or$3for  lodgedues.  The  principal  contention  in  this  case  is 
whether  Nicholas  Meister,  in  making  the  payment  of  $21.50, 
made  it  in  payment  of  amounts  due  for  assessments  as  he  tlien 
supposed  already  called  by  the  Supreme  Lodge,  or  whether 
he  made  a  payment  of  $21.50,  $17  being  for  assessments 
already  made  by  the  Supreme  Lodge  and  $4.50  for  lodge 
dues.  If  the  $21.50  was  paid  by  Nicholas  Meister  entirely 
on  account  of  assessments,  he  paid  into  the  subordinate 
lodge  enough  to  have  satisfied  all  assessments  against  him 
up  to  the  time  of  his  death.  After  making  the  payment  of 
$21.50  in  December,  1893,  he  became  satisfied  that  he  had 
made  an  over-payment  of  assessments,  and  upon  being 
called  upon  to  pay  the  assessments  thereafter  made,  he  and 
Mrs.  Meister  informed  the  financial  secretary  of  the  subor- 
dinate lodge  that  he  had  made  an  over-payment  of  $5,  and 
that  such  secretary  had  in  his  hands  funds  with  which  to 
pay  the  assessment  then  demanded  from  him,  Nicholas 
Meister.  He  did  not  make  any  payment  after  paying  the 
•  $21.50  in  December,  1893. 

May  1,  1894,  an  assessment  of  $2  was  made  upon  Nich- 
olas Meister,  and  it  was  in  respect  to  this  assessment  that 
he  and  Mrs.  Meister  insisted  to  the  financial  secretary  of 
the  subordinate  lodge  that  he  had  in  his  hands  funds  with 
which  to  pay  such  assessment. 

Appellant  contends  that  even  if  there  was  in  December, 
1893,  paid  by  Nicholas  Meister  to  the  financial  secretary  of 
his  lodge  $4.50  for  assessments  which  had  not  then  been 
called,  such  payment  was  one  not  valid  as  against  the  Su* 
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preme  Lodge;  that  under  the  constitution  and  by-laws  of 
the  order  there  can  be  no  advance  payment  to  a  subordinate 
lodge;  or  in  other  words,  there  can  be  no  deposit  made  with 
the  financial  secretary  of  a  subordinate  lodge  for  the  purpose 
of  payment  by  him  to  the  Supreme  Lodge  of  assessments 
that  may  thereafter  be  called.  An  instruction  to  this  effect 
was  asked  which  the  court  refused  to  give.  We  do  not 
agree  with  the  contention  of  appellant  in  this  regard.  In 
,an  organization  of  this  kind,  in  which  the  failure  to  pay 
an  assessment  of  itself  suspended  a  member,  and  that 
although  he  had  not  actually  received  notice  of  such  assess- 
ment, we  see  no  reason  why,  as  a  matter  of  prudence,  one 
by  his  business  or  his  health  required  to  be  absent  for  some 
time  from  his  home,  or  any  member,  might  not  make  with 
the  financial  secretary  of  his  lodge  a  deposit  to  be  used  in 
payment  of  assessments  thereafter  called. 

We  find  in  the  constitution  and  by-laws  of  this  order  no 
provision  forbidding  such  deposit  or  prepayment.  In  refer- 
ence to  all  organizations  of  this  kind,  as  well  as  all  contracts 
of  insurance,  it  is  to  be  borne  in  mind  that  the  predominant 
intention  of  the  parties  in  a  contract  of  insurance  is  indem- 
nity, and  this  intention  is  to  be  kept  in  view  in  putting  a 
construction  upon  policy  and  by-laws.  A  contract  of  insur- 
ance is  always  to  be  liberally  construed  in  favor  of  the 
assured,  so  as  not  to  defeat  without  a  plain  necessity  the 
claim  to  indemnity.  1  Phillips  on  Insurance,  Section  124; 
Healey  v.  Mut.  Accident  Ass'n,  133  111.  556;  Terwilliger  v. 
Masonic  Accident  Ass'n,  197  111.  9;  Healey  v.  Mutual  Acci- 
dent Ass'n,  133  111.  556-561. 

Nor  do  we  think  formal  proofs  of  death  were  necessary, 
appellant  having  disclaimed  all  liability  and  placing  its 
refusal  to  pay  on  grounds  with  which  the  failure  to  furnish 
proofs  of  death  had  no  connection.  Bacon  on  Benefit  Soci- 
eties, Sec.  436,  413;  Covenant  Mutual  Benefit  Ass'n  v.  Spies, 
114  111.  463-468. 

If  the  $4.50  or  a  greater  sum  paid  by  Nicholas  Meister  in 
December,  1893,  in  excess  of  assessments  then  due  from  him 
was  paid  by  him  on  account  of  lodge  dues  which  he  was 
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then  owing,  he  could  not  thereafter  require  such  sum  to  be 
paid  out  by  the  subordinate  to  the  Supreme  Lodge  in  satis- 
faction of  assessments  thereafter  called. 

The  ultimate  question  of  fact  submitted  to  the  jury  in  this 
regard  was,  did  he  pay  such  excess,  having  the  intention  ex- 
pressed or  to  be  presumed  from  his  conduct  and  the  circum- 
stances of  the  transaction,  in  satisfaction  of  lodge  dues,  or 
did  he  pay  such  sum  mistakenly  believing  that  the  entire 
$21.50  was  required  for  the  payment  of  assessments  he  was 
then  owing;  if  the  latter,  the  lodge  could  not  appropriate 
money  by  him  paid  for  one  purpose  to  another,  and  if  so, 
that  is,  if  he  paid  the  entire  |21.50  for  assessments,  then 
whatever  overplus  was  paid  by  him  remained  in  the  hands 
of  the  financial  secretary  of  his  lodge,  to  be  used,  if  he  so 
demanded,  in  payhient  of  assessments  thereafter  called. 
That  when  asked  to  pay  the  assessment  of  May,  1894,  he 
did  insist  that  the  financial  secretary  had  in  his  hands 
money  belonging  to  him  which  should  be  used  in  payment 
of  such  assessment,  there  was  evidence  strongly  tending  to 
show. 

We  do  not  think  that  counsel  for  appellee  upon  the  trial 
in  the  court  below  admitted  that  $4.50  or  any  other  sum 
was  in  December,  1893,  paid  by  Nicholas  Meister  on  account 
of  lodge  dues,  or  that  the  lodge  book  so  shows.  There  is, 
as  appellant  contends,  marked  distinction  between  payments 
made  on  account  of  assessments  and  payments  made  for 
lodge  dues,  and  we  do  not  desire  to  be  understood  as  hold- 
ing that  surplus  funds  in  the  hands  of  the  financial  secre- 
tary of  the  subordinate  lodge  paid  in  for  lodge  dues  can  be 
used  by  the  subordinate  lodge  in  satisfaction  of  assessments, 
without  the  request  of  the  member,  although  there  are 
authorities  that  this  must  be  done. 

In  the  present  case,  that  Nicholas  Meister  did  contend 
that  he  had  money  in  the  hands  of  the  financial  secretary 
paid  in  for  assessments,  and  did  authorize  the  secretary  to 
apply  the  same  in  satisfaction  of  assessments,  there  was 
evidence  tending  to  show.  Appellant  contends  that  the 
subordinate  lodge   and  the  Supreme  Lodge  are  different 
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parties.  This  to  a  degree  is  the  case,  in  other  words,  the 
subordinate  lodge  has  no  reason  for  its  existence,  save  for 
its  connection  with  and  dependence  upon  the  Supreme 
Lodge. 

Appellant  contends  further  that  neither  a  subordinate 
lodge  nor  any  of  its  officers  were  or  could  be,  under  the 
constitution  and  by-laws  of  the  order,  agents  of  the  Supreme 
Lodge,  and  in  this  connection  calls  our  attention  to  section 
166  of  the  by-laws.     It  being  as  follows : 

"  Section  156.  Subordinate  lodges,  and  the  officers 
thereof,  in  all  matters  pertaining  to  the  making  out  of 
applications  for  membership,  the  admission  of  members, 
the  collection  and  transmission  of  assessment  moneys,  or 
the  transaction  of  any  business  in  connection  with  the 
Widows'  and  Orphans'  Protection  Fund,  are  and  shall  be 
the  agents  of  the  members  and  not  of  the  Supreme  Lodge, 
and  thev  shall  have  no  authority  whatever  to  disregard  any 
of  the  laws  of  the  order  governing  any  department  of 
W.  O.  P.  fund. 

'*  Nor  shall  the  Supreme  Lodge  be  liable  for  the  negli- 
gence of  subordinate  lodges  or  their  officers  or  any  of 
them  in  any  of  these  matters  relating  to  the  admission  of 
members  and  the  W.  O.  P.  fund,  nor  shall  the  Supreme 
Lodge  be  bound  by  any  irregular  or  illegal  acts  on  the  part 
of  a  subordinate  lodge  or  its  officers  or  any  of  them." 

Section  149  of  the  laws  of  the  Supreme  Lodge  provides 
that  each  beneficiary  member  of  the  order  to  whom  a  ben- 
efit certificate  has  been  issued  "  shall  pay  to  the  Widows' 
and  Orphans'  Protection  Fund,  so  often  as  required  by  the 
supreme  secretary's  notice,  assessments  according  to  his 
age,  as  determined  by  the  table." 

Section  155  provides  that  each  member  shall  pay  into 
the  hands  of  the  financial  secretary,  that  is,  the  financial 
secretary  of  his  subordinate  lodge,  the  full  amount  of  his 
assessment,  '^  or  failing  to  do  so  shall  stand  suspended 
from  all  rights  and  privileges  in  the  order  without  any 
further  act  or  proceeding  on  the  part  of  any  lodge  or 
officer  of  the  order." 

Our  attention  has  not  been  called  to  and  we  are  told 
that  there  is  not  in  the  constitution,  by-laws,  rules  or  reg- 
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ulation^  of  the  order  any  provision  by  which  a  member  can 
pay  his  assessment  directly  to  the  Supreme  Lodge  or  any  of 
the  officers  thereof.  A  member  is  distinctly  required  to 
pay  such  assessment  to  the  financial  secretary  of  his  lodge; 
under  such  requirement,  with  the  plain  provision  provid- 
ing the  penalty  of  suspension  in  case  he  fails  to  so  pay,  and 
the  failure  to  provide  any  other  method  of  payment,  we 
think  the  financial  secretary  of  a  subordinate  lodge  must 
be  conceded  to  be  the  agent  of  the  Supreme  Lodge  to  re- 
ceive and  forward  such  payments.  Sections  165  and  156  of 
the  laws  of  the  order  appear  to  be  somevvhat  inconsistent. 

We  are  of  the  opinion  that  under  well  settled  rules,  the 
construction  must  be  put  upon  the  laws  of  the  order,  taken  as 
a  whole,  which  is  most  favorable  to  the  assured  and  most  pro- 
tects the  beneficiaries  under  certificates  issued  by  the  order. 
Appellant  asked  to  have  the  jury  instructed  that  if  a  part  of 
the  $21.50  paid  by  Nicholas  Meister  was  for  assessments 
advanced  by  the  subordinate  lodge,  then  the  subordinate 
lodge  would  have  the  right  to  retain  out  of  said  sum  the 
amount  paid  to  it  on  account  of  such  advance.  It  was 
unnecessary  to  give  such  instruction.  The  statement  con- 
tained in  it  was  not  disputed  upon  the  trial  and  is  not  here. 
The  contention  there  and  here  is  as  to  the  eflFect  of  the 
amount  paid  in  excess  of  assessments  advanced  by  the 
subordinate  lodge. 

Appellant  also  asked  to  have  the  jury  instructed  that  if 
Nicholas  Meister  was,  when  he  paid  the  $21.50,  indebted  to 
the  lodge  for  assessments  advanced,  and  that  such  indebted- 
ness with  the  amount  of  assessments  in  arrears,  together 
with  the  dues  then  paid  by  Meister,  amounted  to  $21.50, 
then  the  jury  should  find  that  there  was  no  over- payment 
by  Meister  when  he  paid  said  $21.50.  The  instructions 
assumed  a  vital  question  in  dispute,  viz.,  whether  Meister 
did  then  pay  lodge  dues. 

Appellant  also  asked  that  the  jury  should  be  instructed 
that  if  Nicholas  Meister,  after  he  was  reinstated,  paid  more 
to  the  subordinate  lodge  than  was  due  it,  such  fact  alone 
would  not  relieve  him  from  paying  the  May  assessment  call. 
It  was  not  contended  in  the  trial  court,  nor  is  it  here,  that 


478  Appellate  Courts  of  Illinois. 

Vol.  105.]  Sup.  Lodge  Order  of  Mutual  Protection  v.  Meister. 

if  Nicholas  Meister,  when  he  paid  the  $21.50,  paid  only  one 
cent  or  one  dollar  more  than  was  due  the  subordinate  lodge, 
such  payment  either  then  constituted  a  payment  of  the 
May  call,  or  then  or  thereafter  was  a  payment  of  the  two 
dollars  assessment  called  in  May,  1894. 

Counsel  for  appellant  say  this  instruction  was  oflFered  on 
the  theory  that  an  over-payment  by  mistake  by  Meister  of 
an  indebtedness  to  the  subordinate  lodge,  could  not  be 
applied  except  by  his  express  direction,  to  the  payment  of 
assessments.  Appellee  does  not  contend  that  it  could,  but 
appellee  did  and  does  contend  that  Nicholas  Meister  did 
expressly  direct  that  the  over-payment  he  claimed  to  have 
made  should  be  applied  in  payment  of  the  May  assessment. 
The  court  refused  to  give  the  following  instruction  asked 
by  appellant : 

'*  The  court  instructs  you  that  although  you  may  believe 
from  the  evidence  that  Nicholas  Meister  in  his  lifetime  dur- 
ing the  year  1893  paid  the  financial  secretary  as  dues  a 
greater  sum  than  was  due  the  lodge,  that  would  not  entitle 
him  to  have  such  over-payments  credited  on  the  assessment 
No.  168  and  169,  called  for  the  month  of  May,  1894." 

It  was  not  in  the  court  below,  nor  is  it  here,  contended 
by  appellant  that  the  payment  of  $21.50  was  made  entirely 
"as  dues."  There  was  then  due  the  lodge  from  Nicholas 
Meister  from  fifteen  to  seventeen  dollars,  which  it  had 
advanced  for  him  in  payment  of  assessments;  for  such 
advances  he  was  then  indebted  to  it,  and  in  common  par- 
lance such  indebtedness  might  be  properly  spoken  of  as 
dues.  He  was  also  indebted  to  it  either  $1.60  or  $3  for 
that  known  as  lodge  dues,  being  suras  accruing  at  intervals 
from  the  mere  fact  of  membership.  He  could  not  then 
have  paid  the  lodge  as  dues  a  greater  sum  than  was  due  to 
it,  except  by  mistake,  or  as  an  advance  to  be  applied  for  his 
use  in  the  future. 

If  he  made,  in  1893,  such  over-payment  to  the  lodge  that 
in  May,  1894,  the  lodge  was  owing  him  a  sufficient  sum  to 
pay  the  May  assessment,  he  had  a  right  to  insist  that  the 
lodge  should  apply  to  the  extent  of  such  over-payment  the 
credit  he  had  with  it  to  the  satisfaction  of  such  assessment. 
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Tho  twelfth  instruction  asked  by  appellant  was  in  accord- 
ance with  its  theory  that  a  member  can  not  make  a  pre- 
payment of  assessments  so  as  to  bind  the  Supreme  Lodge; 
nor  make  a  deposit  with  the  financial  secretary  of  his  lodge 
to  be  used  in  payment  of  assessments  that  may  thereafter 
be  called;  concerning  which  theory  we  have  already 
expressed  our  opinion. 

Appellant  complains  of  the  introduction  of  certain  affi- 
davits to  which  it  objects.  Among  other  things,  a  circular 
approved  by  the  supreme  and  subordinate  lodge,  in  which 
it  was  stated  that  appellee,  Mathilda  Meister,  would  receive 
nothing  on  account  of  the  insurance  policy  carried  by  her 
husband.  We  think  this  was  properly  admitted,  as  show- 
ing the  attitude  taken  by  appellant;  and  thus  an  excuse  for 
the  failure  to  make  formal  proofs  of  death.  We  think  the 
court  properly  refused  to  admit  evidence  showing  that 
Nicholas  Meister  endeavored  to  borrow  money  with  which 
to  pay  the  May  assessment.  Having  no  receipt  specifically 
for  the  May  assessment,  and  payment  of  it  not  being  con- 
ceded by  the  financial  secretary  of  his  lodge,  that  he  should 
have  thought  it  best  to  obtain  and  pay  so  small  a  sum  as 
two  dollars,  rather  than  to  have  a  dispute,  was  immaterial. 

In  Niblack  on  Benefit  Societies,  Section  271,  it  is  said: 

"  It  has  been  held  that  a  society  which  has  money  in  its 
possession  belonging  to  a  member,  and  the  power  to  apply 
it,  must  pay  out  of  such  money  an  assessment  due  from  the 
member  to*  save  a  forfeiture  of  the  contract;  and  it  is  not 
necessary  in  such  a  case  that  the  member  shall  authorize 
the  society  to  so  appropriate  the  money.  It  is  against  the 
policy  of  the  law  to  permit  a  society  to  forfeit  a  contract 
for  non-payment  of  an  assessment  when  it  has  in  its  pos- 
session the  money  of  a  member  to  an  amount  covering  the 
assessment,  and  has  the  power  to  apply  the  money  as  a 
payment." 

To  the  same  effect  is  Girard  Life  Insurance  Company  v. 
Mutual  Life  Insurance  Company,  97  Pa.  St.  15;  see  also. 
Covenant  Mutual  Benefit  Association  v.  Baldwin,  49  111. 
App.  203. 

We  do  not  regard  the  case  of  Hansen  v. 'Supreme  Lodge, 
140  111.  301,  or  any  of  the  other  Illinois  cases  to  which  our 
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attention  has  been  called  by  appellant,  as  inconsistent  with 
the  conclusion  at  which  we  have  arrived  in  this  case. 

After  the  verdict  had  been  rendered,  appellant  filed  sev- 
eral affidavits  setting  forth  the  conduct  of  appellee  and  her 
daughter  in  the  presence  of  the  jury  during  the  closing 
argument  on  her  behalf.  As  set  forth  in  these  affidavits, 
the  scene  was  one  which  ought  not  to  have  been  permitted 
and  very  likely  would  not  have  been  had  counsel  for  appel- 
lant then  and  there  objected  thereto  and  asked  the  court  to 
take  action  in  regard  to  it.  This  they  failed  to  do  and  we 
can  not  set  aside  this  judgment  and  overturn  the  verdict 
of  the  jury,  because  of  something  concerning  which  the 
court  was  not  called  to  take  action,  and  of  which,  so  far  as 
appears,  the  trial  judge,  absorbed  as  he  must  have  been  in 
the  consideration  of  the  great  number  of  instructions  asked 
by  appellant,  was  perhaps  entirely  oblivious. 

Appellant  did  in  two  instances,  during  the  closing  argu- 
ment of  counsel  for  appellee,  object  to  that  being  said.  One 
of  these  objections  was  directly  sustained  by  the  court  and 
the  other  in  effect  was. 

As  has  been  said,  this  cause  is  now  here  for  the  second 
time.  The  judgment  of  this  court  upon  the  former  appeal 
was,  as  appears  by  the  opinion  in  78  111.  App.  649,  placed 
upon  the  insufficiency  of  the  declaration.  So  far  as  Appears, 
substantially  the  documentary  evidence  presented  to  this 
court  upon  the  former  appeal  is  like  that  now  under  con- 
sideration. If  this  court  had  been,  upon  the  previous  hear- 
ing, of  the  opinion  that  there  was  no  evidence  warranting 
the  jury  in  finding  that  the  assessment  of  May,  1894,,had 
been  paid,  this  court  would  probably  have  so  said. 

We  feel  that  we  ought  not  to  reverse  the  action  of  the 
court  below  as  to  anything  presented  in  the  present  record 
which  was  before  this  court  upon  the  former  appeal  and  to 
which  this  court  then  gave  attentive  consideration,  arriv- 
ing at  the  final  conclusion  manifested  by  its  judgment. 
We  find  in  the  record  here  presented  no  error  warranting 
a  reversal  of  the  judgment  of  the  Circuit  Court.  It  is 
therefore  affirmed. 
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Willard  N,  Penoyer  y.   The  People  of  the  State  of 

Illinois, 

1.  Words  and  Phrases— r^e  Oist  of  the  Action.—**  The  gist  of  the 
action  "  has  been  defined  to  mean  the  cause  for  which  an  action  will 
lie;  the  ground  or  foundation  of  a  suit,  witliout  which  it  would  not  be 
maintainable;  the  essential  ground  or  object  of  a  suit,  and  without 
which  there  is  not  a  cause  of  action. 

2.  SA.ME— Meaning  of  **  Malice"  as  Used  in  Chap.  7i,  Sec,  B,  R,  S.— 
The  term  **  malice"  as  used  in  (vhap.  72,  Sec.  2,  R.  S.,  implies  a  wrong 
inflicted  on  another  with  an  evil  intent  or  purpose. 

3.  Actions— JNTa^ure  of  Cause  of  Action  is  Shown  by  Declaration, — 
In  order  to  ascertain  the  nature  or  cause  of  an  action  so  as  to  deter- 
mine whether  it  is  a  tort,  it  is  necessary  to  look  to  the  allegations 
of  the  declaration,  rather  than  to  the  form  of  action  adopted  by  the 
pleader. 

Assnmpsit.— Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Orrin  N.  Carter,  Jr  Ige  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed  Jaimary  16, 
1903. 

Appellant  was  sued  in  the  Circuit  Court  by  one  George 
B.  Adams,  who  filed  his  aiHdavit  pursuant  to  Chap.  16,  Kev. 
Stat.,  setting  forth  the  nature  or  cause  of  the  action,  and 
alleged  facts  tending  to  show  that  appellant  fraudulently 
incurred  the  obligation  respecting  which  the  suit  was 
brought,  and  that  affiant  verily  believed  the  benefit  of  what- 
ever judgment  he  might  obtain,  would  be  in  danger  of 
being  lost  unless  appellant  should  be  held  to  bail.  A  cajnas 
ad  respondendum  issued,  and  appellant  was  held  to  bail. 
Subsequently  a  declaration  was  filed  setting  up  substantially 
the  same  facts  stated  in  the  affidavit  for  capias. 

Appellant,  after  demurrer,  pleaded  to  the  declaration. 
The  case  was  heard  before  a  jury  which  found  the  issues 
for  the  plaintiff  and  specially  found  appellant  guilty  of 
fraud  as  charged  in  the  declaration.  Judgment  was  ren- 
dered on  the  verdict  and  a  capias  ad>  satisfaciendum  issued 
pursuant  to  Sec.  5,  Chap.  77,  K  S.  Appellant  was  arrested 
and  subsequently  petitioned  for  discharge  under  the  Insolv- 
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ent    Debtor's   Act  (R.   S.,   Chap.  72).     Upon   hearing    he 
was  remanded  to  custody  and  appeals  from  that  order. 

William  T.  McMillan  and  Hubert  D.  Crocker,  attor- 
neys for  appellant. 

Cratty,  Jarvis  &  Latimer,  attorneys  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  statute  known  as  the  Insolvent  Debtor's  Act  pro- 
vides :  "  Where  any  person  is  arrested  or  imprisoned  upon 
any  process  issued  for  the  purpose  of  holding  such  person 
to  bail  upon  any  indebtedness,  or  in  any  civil  action  when 
malice  is  not  the  gist  of  the  action,  or  when  any  debtor  is 
surrendered  or  committed  to  custody  by  his  bail  in  any  such 
action,  or  is  arrested  or  imprisoned  upon  execution  in  any 
such  action,  such  person  may  be  released  from  such  arrest, 
or  imprisonment  upon  complying  with  the  provisions  of 
this  act."     R.  S.,  Chap.  72,  Sec.  2. 

Upon  application  made  in  the  County  Court  by  appellant 
for  discharge,  the  record  of  the  cause  in  the  Circuit  Court 
which  resulted  in  his  imprisonment  under  a  writ  of  capias 
ad  aatisfadendma^  was  introduced  in  evidence,  and  the 
County  Court  held  that  the  pleading  in  that  cause  did  not 
show  that  malice  was  the  gist  of  the  action.  Thereupon, 
under  section  6  of  the  act  last  referred  to,  the  question 
whether  petitioner  was  guilty  of  the  fraud  charged,  was  a 
second  time  submitted  to  a  jury.  That  jury  found  appellant 
guilty  and  he  was  remanded  to  custodv. 

If  malice  was  the  gist  of  the  civil  action  in  the  Circuit 
Court  which  resulted  in  his  imprisonment,  appellant  was 
not  entitled  to  release  from  such  imprisonment  under  the 
statute.  The  People  v.  Greer,  43  111.  213.  We  are  unable 
to  concur  in  the  view  of  the  County  Court  that  malice  is 
not  shown  by  the  record  of  the  Circuit  Court  introduced 
in  evidence  to  have  been  '•  the  gist  of  the  action."  In  First 
National  Bank  of  Flora  v.  Burkett,  101  111.,  p.  391,  this 
phrase  has  been  defined  to  mean,  "the  cause  for  which  an 
action  will  lie;  the  ground  or  foundation  of  a  suit,  without 
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which  it  would  not  be  maintainable:  the  essential  ground 
or  object  of  a  suit,  and  without  which  there  is  not  a 
cause  of  action."  The  term  *'malice"  is  also  there  defined, 
and  it  is  said  that  in  some  cases  it  "  implies  a  wrong 
inflicted  on  another  with  an  evil  intent  or  purpose,  and  this 
is  the  sense  in  which  it  is  employed  in  this  statute,"  refer- 
ring to  the  section  we  are  considering.  See  also,  Kitson  v. 
Farwell,  132  111.  327-338.  In  order  to  ascertain  the  nature 
or  cause  of  an  action  so  as  to  determine  whether  it  was  a 
tort  committed  by  appellant,  we  must  look  to  the  allega- 
tions of  the  declaration, "  rather  than  to  the  form  of  action 
adopted  by  the  pleader."  The  People  v.  Healy,  128  111. 
9-14.  The  statute  (R.  S.,  Ch.  16,  Sec.  1)  mentions  "  actions 
on  verbal  contracts  or  assumpsits  at  law"  among  those 
enumerated  in  which  a  capias  ad  respondendum  may  issue. 
Where  the  affidavit  upon  which  such  capiat  was  issued  is 
introduced,  such  evidence  is,  we  think,  also  competent  for 
consideration  to  ascertain  the  nature  of  the  action.  Extrin- 
sic evidence  may  be  considered.  Sawyer  v.  Nelson,  160  111. 
629-631.  A  judgment  upon  which  capias  issued  was  ren- 
dered in  an  action  of  assumpsit  recovered  under  a  declara- 
tion containing  only  the  common  counts,  in  The  People  v. 
Hoffman,  97  111.  234-235. 

The  suit  in  the  Circuit  Court  in  the  case  at  bar  was 
assumpsit,  and  the  declaration  sets  forth  at  length  the 
cause  of  action,  as  does  the  affidavit  upon  which  the  capiat 
ad  respondendum  issued  at  the  commencement  of  the 
action.  It  is  not  denied  by  appellant's  attorneys  that  the 
facts  as  alleged  in  the  declaration  show  an  *'  intentional 
perpetration  of  an  injury  or  wrong "  on  the  plaintiff  in 
that  action;  that  the  declaration  sets  forth  conduct  on  the 
part  of  appellant,  which,  if  proven,  would  constitute  such 
wrong  and  intention  to  commit  an  injury  as  would  suffice 
'^  to  deprive  the  party  of  the  right  to  a  discharge  from  arrest 
or  imprisonment"  (First  Nat.  Bank  v.  Burkett,  supra)\  but 
it  is  said  that  "  the  gist  of  the  action  of  assumpsit  is  no 
other  than  a  promise,  express  or  implied,"  and  hence  it  is 
argued  malice  can  not  be  the  gist  of  the  action;  that  by  suing 
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in  assumpsit,  the  plaintiff  waived  any  tort  appellant  may 
have  committed  and  was  precluded  thereafter  from  treat- 
ing appellant  as  a  wrong-doer.  No  doubt  a  party  may 
waive  a  tort  and  elect  to  accept  the  wrong-doer  as  a  contract 
debtor  (Birdsell  Mfg.  Co.  v.  Oglevee,  187  111.  149-161);  but 
it  is  equally  clear  that  in  the  case  before  us  the  plaintiff 
did  not  do  anything  of  the  kind.  As  is  said  in  Barney 
V.  Chapman,  21  Fed.  Rep.  903,  where  the  question  here 
presented  is  considered,  "  While  the  action  is  in  form  ex  crm- 
^ra6'^^^,  the  gravamen  and  gist  of  the  action  is  a  tort  clearly 
set  out  by  the  averments  in  the  declaration;"  and  it  is  said 
"  the  right  of  action  arises  from  the  tort  stated  and  not 
from  the  promise  averred."  It  is  said  in  Nevin  v.  Pullman 
Palace  Car  Co.,  106  III.  222-236,  where  it  was  contended 
the  plaintiff  had  misconceived  his  form  of  action,  that 
'^assumpsit  is  a  concurrent  remedy  with  case,  in  all  cases 
where  there  is  an  express  or  implied  contract."  It  may 
be  that  an  action  on  the  case  founded  in  tort  would  be  a 
more  proper  form  of  action,  but  assumpsit  upon  the  promise 
implied  by  law  is  maintainable  and  is  not  unusual.  Chitty 
on  Pleadings,  Vol.  1,  star  page  135.  In  the  case  before  us 
the  promise  is  implied  from  the  fraud  stated  in  the  declara- 
tion, and  the  malice — malus  animus — not  merely  the  promise 
which  the  law  implies  therefrom,  is  the  gist  of  the  action. 

It  appearing,  therefore,  that  malice  was  the  gist  of  the 
action  in  the  Circuit  Court,  which  resulted  in  appellant's 
being  held  under  the  ca,  «a.,  he  was  not  entitled  to  the  bene- 
fit of  the  Insolvent  Debtor's  Act,  and  it  was  error  to  again 
submit  to  a  jury  the  question  whether  he  was  guilty  of 
such  fraud  as  he  was  charged  with,  and  of  which  he  had 
been  found  guilty  in  the  Circuit  Court.  That  question  was 
not  open  to  review  in  the  County  Court.  It  was  res  adjv-di- 
cata.  "The  former  judgment  when  introduced  in  evidence 
was  conclusive  as  to  every  matter  directly  and  properly  at 
issue  in  that  suit."     Kitsen  v.  Farwell,  supra. 

But  the  proceedings  in  the  County  Court  which  resulted 
in  a  second  verdict  of  guilty,  and  in  remanding  appellant 
again  to  the  custody  of  the  sheriff,  did   no  harm.     They 
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may  be  regarded  as  merely  superfluous.  Appellant  can 
not  complain,  since  the  result  is  the  same  as  if  he  had  been 
remanded  without  a  second  hearing  before  a  jury.  The 
remanding  order  itself  was  correct,  and  it  is  not  made 
erroneous  because  it  followed  upon  a  wrong  conclusion  or 
procedure  by  the  County  Court. 
The  judgment  will  therefore  be  affirmed. 


James  Collier  v.  Mrs.  W.  L.  Grey. 

1.  Statutes— S6C.  18,  CK  no,  R,  5.— The  object  of  Sec.  18,  Ch.  110, 
R.  S. ,  which  provides  that  unless  the  declaration  is  filed  ten  days  before 
the  term  of  court  at  which  the  summons  is  made  returnable,  the  defend- 
ant may  have  a  continuance,  ^'and  if  no  declaration  shall  be  filed  ten 
days  before  the  second  term  of  the  court,  the  defendant  shall  be 
entitled  to  a  judgment,  as  in  case  of  a  non-suit,"  is  to  hasten  pro- 
ceedings and  not  to  allow  a  plaintiff  to  keep  a  defendant  attending  on 
court  from  term  to  term,  without  apprising  him  of  the  nature  of  the 
complaint  against  him. 

2.  Appellate  Court  Practice— P/ecw  in  Abatement— Rule  17  pro- 
vides that  **  in  all  cases  in  this  court  where  the  defendant  in  error  or 
appellee  desires  to  plead  and  not  join  in  error,  he  shall  file  his  plea  in 
the  office  of  the  clerk  at  least  five  days  before  the  cause  stands  for 
trial." 

Trespass  on  the  Case,— Error  to  the  Superior  Court  of  Cook  County; 
the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in  this  court  at  the 
March  terra,  1902.  Reversed  and  remanded.  Opinion  filed  December 
11,  1902.    Rehearing  denied  and  modified  opinion  filed  January  26, 1903. 

Plaintiff  in  error  filed  a  praecipe  in  an  action  on  the  case 
against  the  defendant  in  error  November  20,  1900.  •  A 
summons  was  issued  the  same  day,  but  was  never  served. 
March  1,  1901,  the  defendant,  by  her  attorney,  entered  a 
special  appearance  in  this  cause  for  the  sole  purpose  of 
moving  the  court  to  dismiss  the  suit  for  failure  of  the 
plaintiff  to  file  his  declaration,  as  by  statute  required. 
Such  motion  was  made  on  the  same  day,  and  the  suit  was 
dismissed  for  the  reason  aforesaid,  and  a  judgment  for 
costs  was  entered  against  the  plaintiff,  without  notice  to  or 
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knowledge  of  the  plaintiff.  A  new  sammons  was  after- 
ward taken  out,  whicii  was  served  upon  the  defendant 
July  26,  1901.  A  declaration  was  filed  herein  August  8, 
1901.  This  writ  of  error  is  brought  to  set  aside  such  order 
of  dismissal,  and  judgment  thereon.  April  22,  1902,  de- 
fendant filed  a  plea  in  abatement  to  the  writ  of  error. 

W.  S.  Johnson,  attorney  for  plaintiff  in  error. 

MoCoRDio  &  Sheriff,  attorneys  for  defendant  in  error. 

Mr.  Presidino  Justice  Ball  delivered  the  opinion  of  the 
court. 

Sec.  18,  Ch.  110,  R.  S.,  "  Practice"  provides,  in  effect,  that 
unless  the  declaration  is  filed  ten  days  defore  the  term  of 
court  at  which  the  summons  is  made  returnable,  the  defend- 
ant may  have  a  continuance;  ^^  and  if  no  declaration  shall  be 
filed  ten  days  before  the  second  term  of  the  court,  the 
defendant  shall  be  entitled  to  a  judgment,  as  in  case  of  a 
non-suit."  When  the  motion  to  dismiss  this  suit  was 
allowed  the  defendant  had  not  been  served,  nor  had  her 
appearance  been  entered  except  specially  for  the  sole  pur- 
pose of  making  the  motion  to  dismiss  the  suit. 

The  defendant,  in  making  the  motion  to  dismiss  the  suit, 
did  not  interpret  the  statute  correctly. 

"  The  object  of  the  statute  is  to  hasten  proceedings  and 
not  to  allow  a  plaintiff  to  keep  a  defendant  attending  on 
court  from  term  to  term,  without  apprising  him  of  the 
nature  of  the  complaint  against  him.  If  this  be  the  object 
of  the  law,  and  this  will  not  be  doubted,  then  beyond  all 
question  the  process  which  is  referred  to  is  the  one  which 
is  served  on  the  defendant."  Herring  v.  Quimbv,  31  111. 
153,  15G. 

It  will  thus  be  seen  that  for  nearly  forty  years  this 
has  been  the  settled  rule  of  construction.  Wilkins  v.  Eng- 
lish, 60  III.  App.  345;  S.  C.  on  appeal,  IBS  111.  542;  Emig  v. 
Medley,  r.9  III.  App.  199;  Chicago  City  Ey.  Co.  v.  Roaob, 
180  111.  174. 

The  defendant  in  error  did  not  file  her  plea  in  abatement 
in  apt  time,  and  therefore  we  can  not  consider  it.     Rule  17 
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provides :  "  In  all  cases  in  this  court  where  the  defendant 
in  error  or  appellee  desires  to  plead  and  not  join  in  error, 
he  shall  file  his  plea  in  the  office  of  the  clerk  at  least  five 
days  before  the  cause  stands  for  trial,?'  etc.  The  briefs  of 
defendant  in  error,  under  Eule  23,  were  due  April  17, 1902. 
When  that  day  had  come  and  gone  the  case  stood  for  trial. 
The  plea  in  abatement  was  not  filed  until  April  22,  1902. 
Because  of  the  limitation  of  time  contained  in  Eule  17,  the 
right  to  file  such  a  plea  did  not  then  exist. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  is  remanded. 


£ugene  S.  Ellsworth  y.  Clark  Tarnum. 

1.  Practice—  Where  There  is  No  Verdict  as  a  Basis  for  a  Judg^ 
ment, — Where  an  order  shows  that  only  eleven  of  the  jury  were  pres- 
ent in  court  when  the  proceeding  evidenced  by  the  order  took  place, 
that  no  announcement  was  naade  by  any  of  the  jury,  that  the  paper 
purporting  to  be  a  verdict  was  not  even  read  in  the  presence  of  the  jury, 
but  that,  by  the  direction  of  the  court,  the  matter  contained  in  the 
paper  was  entered  by  the  clerk  as  the  verdict  of  the  jury,  in  legal  con- 
templation there  was  no  verdict,  and  consequently  no  basis  for  the 
judgment. 

Assnmpsit,  for  attorney  fees.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Robert  B.  Shirley,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1902.  Reveraed  and  remanded.  Opin- 
ion filed  January  26,  1903. 

George  R.  Mitchell,  attorney  for  appellant. 
William  C.  Schaefeb.  attorney  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee 
and  against  appellant  for  the  sum  of  $40(».  Appellant's 
counsel  contends,  among  other  things,  that  the  verdict  relied 
on  bv'  appellee  is  contrary  to  the  manifest  weight  of  the 
evidence,  and  that,  in^  legal  contemplation,  there  is  no  ver- 
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diet  sufficient  to  sustain  the  judgment.     The  facts  are  sub- 
stantially as  follows : 

In  November,  1893,  a  case  was  about  to  be  commenced  in 
the  United  States  Circuit  Court  in  Florida  to  test  the  con- 
stitutionality of  a  tax  law  of  that  state,  in  respect  to  which 
appellee  addressed  to  appellant  the  following  letter : 

«  November  10,  1893. 
E.  S.  Ellsworth,  520  Chamber  of  Commerce,  City. 

Dear  Sir:  Yon  have  asked  me  to  give  you  an  estimate 
of  what  my  fees  would  be  to  assist  in  the  case  about  to  be 
commenced  in  Florida  in  the  United  States  Circuit  Court, 
which  is  to  form  a  test  case  under  the  new  tax  law  adopted 
by  the  last  Florida  legislature.  I  understand  that  this  test 
case  is  one  that  is  expected  to  settle  the  question  of  whether 
this  law  is  applicable  to  the  lands  held  by  yourself  and 
some  of  the  otner  people  in  the  East,  and  amounting  in  all 
to  a  considerable  holding  of  lands.  I  am  also  advised  that 
it  is  expected  that  your  local  attorney,  A.  F.  Odlin,  of  Flor- 
ida, will  prepare  the  case  locallyand  attend  to  the  making 
draft  of  pleadings  and  of  an  agreed  statement  of  the  facts 
that  can'  be  settled  uponand  agreed  to.  Having  given  the 
matter  some  little  consideration  and  considering  the  gravity 
and  importance  of  the  questions  involved,  the  power  and 
right  of  the  state  legislature  to  pass  such  unusual  and 
extraordinary  laws  being  one  of  the  principal  Questions  in 
the  case,  and  considering  also  that  you  will  likely  want  the 
case  tried  in  a  way  which  shall  obtain  the  fullest  presenta- 
tion, I  realize  that  there  will  be  a  large  volume  of  work 
connected  with  the  superintending  of  and  assisting  in  the 
preparation  of  the  pleadings,  the  agreed  statement  of  facts 
and  brief  and  argument.  I  also  ai)preciate  that  there 
should  not,  in  a  case  like  this,  be  any  mistake  made,  and  that 
every  step  be  scrutinized  and  every  precaution  taken  to 
prevent  an  adverse  and,  consequently,  disastrous  decision. 

Considering  all  these  matters  I  beg  to  say  I  think  my 
fees  for  the  preparation  of  the  papers,  argument  and  brief, 
etc.,  as  above  suggested,  should  be  $500,  and  in  the  event  1 
should  be  asked  to  go  to  New  Orleans  to  present  the  mat- 
ter in  the  Circuit  Court  of  Appeals,  this  fee  should  be 
increased  by  about  $250,  making  $750  in  all.  I  beg  to 
assure  you  that  this  amount  is  indeed  very  modest  consid- 
ering the  gravity  and  importance  of  the  questions  involved. 
Very  truly  yours, 

Clark  Varnum." 
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Appellee,  testified  that  about  five  days  after  the  date  of 
the  letter,  appellant  told  him  his  proposition  was  accepted. 
Subsequently,  a  suit  was  commenced  in  the  said  Circuit 
Court,  entitled  Vail  v.  Richards.  Appellant  was  not  a  party 
to  the  suit,  nor  did  he  own  any  land  involved  in  it,  but  he 
owned  land  in  Florida,  and,  for  that  reason,  was  interested 
in  the  questions  involved  in  the  suit.  The  persons  inter- 
ested in  the  suit  were  Ramsey  and  others  residing  some- 
where in  the  eastern  part  of  the  United  States.  That 
appellee  performed  services  in  the  suit  is  not  controverted. 
The  controverted  question  of  fact  is  whether  appellant 
became  liable  for  the  whole  amount  due  to  appellee  for  his 
services  in  the  suit,  or  for  only  half  thereof.  Appellant 
and  appellee  were  the  only  witnesses,  each  testifying  for 
himself.  Although  inclined  to  the  opinion,  after  reading 
the  evidence,  that  the  alleged  verdict  is  not  supported  by 
the  greater  weight  of  the  evidence,  yet,  inasmuch  as  the 
cause  must  be  remanded  for  another  trial,  for  the  error 
hereinafter  mentioned,  we  omit  a  discussion  of  that  question. 

The  following  order  was  entered  in  the  cause  December 
10,  1901 : 

"  This  day  a^ain  come  the  parties  hereto  by  their  attor- 
neys respectively,  and  eleven  of  the  jury  impaneled  herein 
as  aforesaid  came  also,  but  the  twelfth  juror,  Charles  E. 
Peck,  came  not,  and  the  sealed  verdict  signed  by  all  the 
jurors  being  returned  to  the  court,  wherein  the  issue  was 
found  for  the  plaintiflf  and  his  damages  fixed  at  four  hun- 
dred dollars,  the  court  directed  the  clerk  to  enter  the  ver 
diet  finding  the  issues  for  the  plaintiflf  and  assessing  the 

?laintiflfs  damages  at  the  sum   of  four  hundred  dollars, 
thereupon  the  defendant  submits  herein  his  motion  for  a 
new  trial  in  said  cause." 

The  cause  was  submitted  to  the  jury  December  9th,  when 
the  court  directed  the  jury  that  when  they  agreed  on  a  ver- 
dict they  should  sign  and  seal  it  and  deliver  it  to  the  bailiff, 
and  that  they  sh6uld  all  be  present,  in  court,  on  the  next 
morning,  December  10th. 

The  order  of  December  10th,  supra^  shows  that  only 
eleven  of  the  jury  were  present  in  court  December  10th, 
when  the  proceedings  evidenced  b}^  the  order  took  place; 
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that  no  announcement  was  made  by  any  of  the  jury;  that 
the  paper  purporting  to  be  a  verdict  was  not  even  read  in 
the  presence  of  the  jury;  but  that,  by  the  direction  of  the 
court,  the  matter  contained  in  the  paper  was  entered  by  the 
clerk  as  the  verdict  of  the  jury.  In  legal  contemplation 
there  was  no  verdict,  and  consequently  no  basis  for  the 
judgment.  Rigg  v.  Cook,  4  Gilm.  336;  Martin  v.  Morelock, 
32  III.  485;  Grfffin  v.  Larned,  111  III.  432;  S.  L.  V.,  etc., 
R.  R.  Co.  V.  Faitz,  19  111.  App.  85;  Catholic  Order  of 
Foresters  v.  Fitz,  81  111.  App.  389;  3  Graham  and  Water- 
man on  New  Trials,  p.  1408. 

The  doctrine  announced  in  the  authorities  cited  is,  that  a 
direction  to  the  jury  to  sign  and  seal  their  verdict  and 
separate,  does  not  dispense  with  their  personal  presence  in 
court  when  the  verdict  is  opened,  because  then  any  juror 
may  dissent,  in  which  case  there  would  be  no  verdict;  and 
also  because  the  party  against  whom  the  verdict  is,  has  the 
right  to  an  opportunity  to  poll  the  jury. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Cyrus  Mark,  Clayton  Mark  and  Anson  Mark,  copartners 
doing  business  under  the  name  of  Mark  Manufacturing 
Company,  y.  Schumann  Piano  Company. 

1.  Statutes— Par.  5S,  p.  1116,  HurcTs  Stat  1901,  Applies  Only  to 
Money  Demands.^Ves,  53,  Hurd's  Stat.  1901,  p.  1116,  applies  only  to 
money  demands  of  a  plaintitf  against  which  money  demands  may  be 
set  off,  and  to  cases  in  which  the  jurisdiction  of  the  justices  may  be 
measured  by  the  statutory  limitation  of  t;200. 

2.  Forcible  Detainer— Z)e/endanf  Can  Not  Set  Up  Any  Cross- 
Demand. — A  defendant  in  forcible  detainer  can  not  set  up  any  cross- 
demand  of  any  kind  to  the  action,  nor  does  the  statutory  limit  of 
jurisdiction  apply  to  actions  of  forcible  detainer  before  justices.  It  is 
ill! material  to  the  jurisdirtion  how  valuable  the  land  may  be,  possession 
to  which  is  claimed,  or  how  high  tlie  re  it.  The  justice  has  jurisdiction 
by  virtue  of  the  statute,  without  regard  to  the  value  of  the  fee  or  the 
rental  value, 

3.  Elections— Inconsistent  Remedies  Must  he  Co-existent— It  is 
essential  to  the  application  of  the  doctrine  of  election,  that  the  incon- 
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sistent  remedies  must  have  been  co-existent.    Both  remedies  must  have 
existed  at  the  time  of  resort  to  one  of  them. 

Forcible  Detainer.— Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Oliver  H.  Horton,  Judge  presiding.  Heard  in  this  court 
at  the  March  term,  1902.  Reversed  and  judgment  entered  in  this  court. 
Opinion  filed  January  26,  1903. 

Statement. — Appellee  admits  that  the  following  state- 
ment made  by  appellants'  counsel  is  substantially  correct : 

"  This  is  an  action  in  forcible  detainer  brought  by  appel- 
lants to  recover  possession  of  the  first,  fourth  and  fifth 
floors  of  the  building  numbered  123  and  125  La  Salle 
avenue,  leased  by  appellants  to  appellee  for  the  manufacture 
of  pianos,  from  July  1,  1900,  to  April  30,  1902,  at  f  250  per 
month,  payable  in  advance  on  the  first  day  of  each  month. 

^'The  lease  was  dated  June  14,  1900,  and  demised  S9,id 

E remises,  *  together  with  motive  power  not  to  exceed  twenty 
orse-power,  and  sufficient  heat  in  the  varnishing  and  fin- 
ishing room  during  cold  weather  to  prevent  checking  the 
varnish  (and  steam  heat,  when  necessary,  from  October  1st 
to  May  1st),  for  tifty-nine  hours  per  week,  Sundays  and  legal 
holidays  excepted,  during  the  term  of  this  lease.'  The  lease 
contained  the  following  clauses : 

" '  Eighth.  To  pay  (in  addition  to  the  rents  above  speci- 
fied), for  all  power  used  in  excess  of  the  amount  above 
specified  the  sum  of  $5  per  month  for  each  horse-power,  the 
amount  used  to  be  determined  by  lessor  by  any  of  the  ordi- 
nary methods.  The  maximum  amount  of  power  used  at 
any  one  time  to  be  the  basis  of  calculation. 

" '  Ninth.  At  the  termination  of  this  lease,  by  lapse  of 
time  or  otherwise,  to  yield  up  immediate  possession  to  les- 
sor, and  failing  so  to  do  to  pay  treble  the  rate  of  rent  herein 
specified  and  all  damages,  of  every  nature,  for  the  whole 
time  such  possession  is  withheld,  but  the  provisions  of  this 
clause  shall  not  be  held  as  a  waiver  by  said  lessor  of  any 
rights  herein  set  forth  or  rights  at  law;  nor  shall  receipt  of 
said  rent  or  damages,  or  any  part  thereof,  or  any  other  act 
in  apparent  affirmance  of  the  tenancy,  operate  as  a  waiver 
of  the  right  to  forfeit  and  terminate  this  lease  and  expel  the 
lessee  from  the  premises  for  any  breach  of  the  covenants 
herein. 

"  '  It  is  further  agreed  by  the  parties  hereto,  that  after  the 
service  of  any  notice,  or  the  commencement  of  a  suit,  or 
any  proceeding  of  law,  or  after  final  judgment  for  posses- 
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sion  of  said  premises,  the  lessor  may  receive  and  collect  any 
rent  due,  and  the  payment  of  said  rent  shall  not  waive  or 
affect  said  notice,  said  suit  or  said  judgment.' 

"  March  6,  1901,  appellants  sent  appellee  a  bill  for  power 
used  by  it  in  excess  of  twenty  horse-power,  and  the  latter 
denied  liability  therefor,  and  set  up  a  counter-claim  for 
damages  to  its  pianos  through  lack  of  heat  in  the  finishing 
room. 

"July  17,  1901,  appellee  sent  appellants  a  bill  for  its 
damages  and  credited  thereon  the  rent  due  for  the  month  of 
July,  and  on  the  19th  of  the  same  month  appellants  replied, 
denying  liability  for  any  part  of  said  bill. 

"July  20,  1901,  appellants  commenced  a  suit  in  assump- 
sit against  appellee  for  $5,000,  and  on  September  6,  19ul, 
filed  a  declaration  therein,  which  contained  special  counts 
on  the  lease  in  question  for  moneys  due  for  excess  power 
used,  for  damages  sustained  through  increase  in  the  rate  of 
insurance  on  the  building,  and  for  the  rent  due  July  first. 
It  also  contained  special  counts  on  two  other  leases  between 
the  same  parties  for  rent  July  1, 1901,  one  for  the  basement 
and  the  other  for  the  second  floor  of  the  same  building. 

"  July  24,  1901,  appellants  served  two  five  days'  notices 
on  appellee,  under  the  statute,  one  for  failure  to  pay  the  J  uly 
rent  under  the  lease  in  question  and  one  for  failure  to  pa\'  the 
July  rent  for  the  basement.  Appellee  having  failed  to  pay 
the  rent  within  the  five  days,  this  suit  was  commenced 
July  30th,  before  John  K.  Prindiville,  a  justice  of  the  peace. 
At  the  same  time  appellants  commenced  a  similar  suit 
against  appellee  in  the  same  court  to  recover  possession  of 
the  basement.  Judgment  was  rendered  in  favor  of  appel- 
lants in  both  cases  on  August  23,  1901.  This  case  was 
appealed  by  appellee  to  the  Circuit  Court,  where  it  was 
tried  by  the  court  without  the  intervention  of  a  jury.  The 
court  found  the  defendant  not  guilty,  and  appellants  bring 
the  case  to  this  court  by  appeal." 

Daniel  F.  Flannery,  attorney  for  appellants. 

A.  D.  Gash,  attorney  for  appellee. 

Mb.  Justice  Adams  delivereil  the  opinion  of  the  court. 

Appellee's  counsel  relies  solely  on  two  contentions  to 
defeat  the  action  of  the  plaintiffs,  appellants  here  :  First, 
that  the  two  suits  in  forcible  detainer  commenced  before 
Justice  Prindivilld  July  3o,  1901,  should  have  been  consoli- 
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dated;  and,  second,  that  the  commencement  by  appellants 
of  a  suit  July  20,  1901,  for  the  rent  due  July  1,  1901,  was 
a  waiver  of  all  right  of  forfeiture  for  non-payment  of  the 
July  rent,  and  a  bar  to  the  present  suit;  that  the  remedy 
by  suit  for  the  rent  is  inconsistent  with  the  subsequent 
forcible  detainer  suit,  and  the  plaintiffs  having  elected  to 
pursue  the  former  remedy,  were  precluded  from,  and  could 
not  thereafter,  maintain  the  present  suit.  The  statutory 
provision  on  which  appellee  relies  in  support  of  the  firat 
contention,  is  as  follows : 

"  In  all  actions  which  shall  be  commenced  before  a  jus- 
tice of  the  peace,  each  party  shall  brin^  forward  all  of  his 
demands  against  the  other  existing  at  tbe  time  of  the  com- 
mencement of  the  action,  which  are  of  such  a  nature  as  to 
be  consolidated,  and  which  do  not  exceed  two  hundred  dol- 
lars when  consolidated  into  one  action  or  defense,  and  on 
refusing  or  neglecting  to  do  so,  shall  be  forever  barred 
from  suing  therefor."     Hurd's  Stat.  1901 ,  p.  1 1 16,  pa  rag.  53. 

The  jurisdiction  of  justices  of  the  peace  is  limited  by  the 
statute  to  two  hundred  dollars.  lb.,  p.  1110,  parag.  16. 
Paragraph  53,  quoted  supra^  clearly  applies  only  to  money 
demands  of  a  plaintiff  against  which  money  demands  may 
be  set  off,  and  to  cases  in  which  the  jurisdiction  of  the  jus- 
tice may  he  measured  by  the  statutory''  limitation  of  two 
hundred  dollars.  A  defendant  in  forcible  detainer  can  not 
set  up  any  cross-demand  of  any  kind  to  the  action,  nor  does 
the  statutory  limit  of  jurisdiction  apply  to  actions  of  for- 
cible detainer  before  justices.  It  is  immaterial  to  the  juris- 
diction how  valuable  the  land  may  be,  possession  of  which 
is  claimed,  or  how  high  the  rent.  The  justice  has  jurisdic- 
tion by  virtue  of  the  statute,  without  regard  to  the  value 
of  the  fee  or  the  rental  value.  Appellee's  second  contention, 
that  appellants,  having  instituted  suit  for  the  rent  payable 
July  1st,  can  not  maintain  the  present  suit,  we  can  not  con- 
cur in.  Suppose  that  July  20,  1901,  when  the  suit  for  rent 
was  brought,  appellants  had  demanded  the  July  rent  from 
appellee;  would  this  have  precluded  a  notice  to  quit  and  a 
subsequent  suit  in  forcible  detainer  for  non-payment  of  the 
rent?     Clearly    not.     Yet   the    suit,    while   pending   and 
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undetei^mined,  is  a  mere  legal  demand  for  the  rent.  True, 
it  is  a  demand  to  which  appellee  must  respond,  either  by 
payment  or  defense,  total  or  partial;  but  this  does  not  affect 
its  character  as  a  demand.  Here  there  was  no  act  of  the 
appellants  subsequent  to  the  notice  to  quit  which  can  be 
claimed  as  a  waiver.  There  was  no  demand  for  rent  accru- 
ing due  subsequently  to  the  forfeiture.  The  only  demand 
was  by  the  suit  of  July  20th  for  the  July  rent,  which 
accrued  due  July  1st,  before  the  forfeiture. 

Taylor,  in  his  work  on  Landlord  and  Tenant,  Vol.  2,  Sec- 
tion 485,  writes : 

"  But  the  notice  may  be  waived;  for  after  the  landlord 
has  given  notice,  and  the  time  has  expired,  he  may  do  some 
act  which  amounts  to  a  waiver  of  it,  and  recognizes  a  new 
or  subsisting  tenancy;  as,  if  he  makes  a  new  demise,  or 
receives  rent  of  such,  "which  has  accrued  due  after  the  expi- 
ration of  the  notice,  or  after  that  time  distrains  for  rent 
whenever  accrued,  his  notice  will  be  considered  as  having 
been  thereby  waived,  and  the  tenancy  re-established.  But 
it  seems  that  a  pending  action  for  use  and  occupation  will 
not  invalidate  the  notice,  for  the  landlord  may  only  recover 
in  his  action  rent  due  at  the  time  of  the  expiration  of  the 
notice,  although  he  may  claim  rent  to  a  later  period." 

See  also,  1  Woodfall's  Landlord  and  Tenant,  1  Am.  Ed., 
p.  323.     The  latter  author  writes : 

"  But  the  subsequent  receipt  of  rent  due  prior  to  the  for- 
feiture is  no  waiver."     lb. 

Whatever  the  effect  of  the  present  action  on  the  prior 
suit  for  rent,  if  any,  may  be,  we  are  of  opinion  that  such 
prior  suit  was  not  a  waiver  of  appellants'  right  to  declare 
a  forfeiture  for  non-paj'^ment  of  the  July  rent. 

Appellee's  counsel  relies  on  the  doctrine  of  election 
between  inconsistent  remedies,  and  contends  that  appellants, 
having  commenced  suit  July  20,  1901,  for  the  July  rent, 
can  not  maintain  the  present  suit.  But  it  is  essential  to 
the  application  of  that  doctrine  that  the  inconsistent  reme- 
dies must  have  been  co-existent,  as  otherwise  there  could 
have  been  no  election,  no  choice  between  remedies.  Both 
remedies  must  have  existed  at  the  time  of  resort  to  one  of 
them.     When  appellants  commenced  suit  for  the  Julj'  rent 


Chicago— First  District — A.  D.  1903.     495 

Hernreich  v.  Lid  berg. 

the  remedy  by  suit  for  forcible  detainer  did  not  exist.  It 
was  a  condition  precedent  to  that  remedy  that  a  five  days' 
notice  to  quit  should  have  been  given,  as  provided  by  the 
statute,  and  such  notice  had  not  been  given  at  the  time  the 
suit  for  rent  was  brought,  nor  was  it  given  till  July  24, 1901. 
Until  the  expiration  of  that  notice,  namely,  July  29,  1901, 
the  remedy  by  suit  for  forcible  detainer  did  not  exist. 
Therefore,  the  doctrine  of  election  between  inconsistent 
remedies  has  no  application  to  the  facts  of  the  case. 

Appellants  introduced  evidence  making  a  prima  facie 
case  entitling  them  to  a  recovery  of  the  premises  described 
in  the  complaint.  This  is  not  controverted,  and  appellee's 
sole  contentions  to  defeat  a  recovery  being,  as  we  hold, 
untenable,  the  judgment  will  be  reversed  and  judgment  will 
be  entered  here,  finding  the  appellee  guilty,  in  manner  and 
form  as  stated  in  the  complaint,  and  that  the  appellants, 
Cyrus  Mark,  Clayton  Mark  and  Anson  Mark,  recover  from 
the  Schumann  Piano  Company,  appellee,  the  premises 
described  in  the  complaint,  to  wit:  the  first,  fourth  and 
fifth  floors  of  the  building  known  as  numbers  one  hundred 
and  twenty-three  (123)  and  one  hundred  and  twenty-five 
(125)  LaSalle  avenue,  in  the  city  of  Chicago,  county  of  Cook 
and  State  of  Illinois,  and  that  the  said  appellants  have  exe- 
cution for  the  possession  thereof;  appellee  to  pay  the  costs 
of  this  court  and  of  the  Circuit  Court. 


Jennie  Hernreich,  Adm'x,  v.  Tiodolf  Lidberg  et  al. 

1.  Specific  Performance-— iJe/te/  U  Within  the  Discretion  of  the 
Cottrf. —Relief ,  by  way  of  specific  performance,  is  a  matter  within  the 
discretion  of  the  court,  and  will  not  be  granted  unless  the  party  seek- 
ing it  acts  as  promptly  as  the  nature  of  the  case  will  permit. 

2.  Same— 0/  an  Agreement  to  Organize  a  Corporah'on. —Equity  will 
not  decree  the  specific  performance  of  an  agreement  to  organize  a  cor- 
poration when  three  of  the  four  proposed  incorporators  are  insolvent. 

8.  Same— j&gMtty  WiU  Enforce  Contract  in  All  Its  Parts, — Equity, 
when  it  takes  jurisdiction  to  enforce  the  specific  performance  of  a  con- 
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tract,  will  enforce  it  in  all  its  parts,  and  will  not  undertake  such  enforce- 
ment where  the  contract  calls  for  a  succession  of  acts  whose  perform- 
ance can  not  be  consummated  by  one  transaction,  and  which  requires 
protracted  supervision. 

4.  General  Incorporation  Act  —  Intention  is  that  Subscribers  to 
Capital  Stock  Should  Be  Persons  of  Financial  Responsibility,— The 
clear  intention  of  the  incorporation  act  of  this  state  is  that  subscribers 
to  the  capital  stock  of  a  corporation  should  be  persons  of  financial 
responsibility,  and  a  court  of  equity  should  be  slow  to  exercise  its  dis- 
cretion in  enforcing  specifically  an  agreement  to  incorporate  which 
provides  that  three-fourths  of  its  capital  stock  should  be  subscribed  by 
parsons  who  are  insolvent. 

Bill  for  Specific  Performance.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in 
this  court  at  the  March  term,  1902.  Aflirmed.  Opinion  filed  January 
26, 1903. 

J.  G.  Gro8Sberg,  attorney  for  appellant. 

Daniel  W.  Scanlan,  attorney  for  appellees;  William  E. 
Cloyes,  of  counsel. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  court. 

November  26,  1900,  appellant  filed  his  bill  against  appel- 
lees, by  which  he  sought  a  decree  of  specific  performance 
of  an  agreement  therein  set  out  to  incorporate  the  Con- 
tinental Electric  Telephone  Company  and  to  compel  the 
appellees  Lidberg,  Stitch  and  Davenport,  to  assign  to  said 
company  all  their  right,  title  and  interest  in  certain  letters 
patent  therein  described,  also  for  an  accounting  of  appel- 
lant's share  of  the  receipts  and  profits  derived  by  the 
defendants  from  selling  telephone  transmitters  under  said 
letters  patent.  Demurrers  to  the  bill  were  sustained,  and 
it  was  subsequently  amended  and  a  demurrer  to  the  bill  as 
amended  sustained.  The  bill  was  further  amended  and  a 
supplemental  bill  filed,  and  a  demurrer  to  the  original  bill  as 
amended,  and  to  the  supplemental  bill  was  sustained,  and 
the  bill  dismissed  for  want  of  equity,  from  which  order  of 
dismissal  this  appeal  was  taken. 

It  appears,  in  substance,  from  the  allegations  of  the  bill 
as  finally  amended,  the  supplemental  bill  and  exhibits  made 
a  part  of  the  bill,  among  other  things  not  necessary  to  be 
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here  stated,  that  about  August  21,  1899,  appellant  made  an 
agreement  in  writing  with  the  appellees  Lidberg,  Stitch 
and  Davenport,  to  form  a  corporation  to  be  known  as  the 
Continental  Electric  Telephone  Company;  that  on  the 
opening  of  books  of  subscription  they  should  each  receive 
1,250  shares,  being  all  of  the  stock  of  the  corporation,  each 
share  being  of  the  par  value  of  $10;  that  each  of  the 
parties  should  be  elected  a  director  for  one  year,  and  be  re- 
elected such  directors  for  the  first  five  years  of  the  exist- 
ence of  the  corporation;  that  the  officers  of  the  corporation 
the  first  five  years  of  its  existence  should  be  Stitch,  Lidberg, 
Davenport  and  Coyne,  and  that  said  parties  as  stockhold- 
ers should  vote  for  by-laws  and  resolutions  as  might  be 
necessary  to  carry  into  effect  the  provisions  of  the  agree- 
ment; also  that  said  Lidberg,  Stitch  and  Davenport  jointly 
were  the  owners  of  certain  rights  under  letters  patent  of 
the  United  States,  issued  to  Lidberg  and  Davenport,  all 
three  of  whom,  in  consideration  of  the  agreement  to  incor- 
porate, agreed  and  promised  to  assign  and  transfer  all  their 
right  and  interest  in  said  letters  patent  to  the  proposed  cor- 
poration on  its  organization,  and  that  in  pursuance  of  said 
agreement  Coyne,  Lidberg  and  Stitch  procured  a  license  to 
be  issued  to  them,  authorizing  them  to  open  books  of  sub- 
scription for  the  capital  stock  of  the  said  proposed  corpo- 
ration, and  that  in  consideration  of  the  agreement  to  incor- 
porate, and  of  an  agreement  to  issue  1,250.  shares  of  capital 
stock  of  the  proposed  corporation  to  him,  Coyne  agreed  to 
advance  and  pay  for  carr\ing  on  the  business  of  and  for 
necessary  expenses  of  incorporating  the  proposed  corpo- 
ration, not  to  exceed  $1,000;  that  Coyne  advanced  from 
time  to  time  for  said  purposes  different  sums  specified  in 
the  bill,  in  all  exceeding  the  sum  of  $1,000,  but  that  Lid- 
berg, Stitch  and  Davenport  from  time  to  time  delayed  the 
assignment  of  their  several  interests  in  the  letters  patent, 
and  finally  refused  to  make  any  assignment  thereof,  and 
refused  to  complete  the  organization  of  the  proposed  cor- 
poration; that  on  October  16, 1899,  said  Lidberg  and  others 
of  the  defendants,  for  the  purpose  of  defrauding  Cjoyne, 
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caused  a  license  to  be  issued  to  incorporate  another  corpo- 
ration, the  Swedish- American  Telephone  Company,  com- 
pleted the  organization  thereof,  and  on  November  1,  1899, 
Lidberg,  Davenport  and  other  defendants,  naming  them, 
proceeded  to  do  the  business  theretofore  conducted  under 
the  name  of  the  Continental  Telephone  Company  at  its 
former  place  of  business,  but  under  the  name  of  said  Swed- 
ish-American Telephone  Company,  and  by  the  business  so 
conducted  said  defendants  are  receiving  large  amounts  in 
profits,  and  that  the  business  is  a  large,  growing  and  prof- 
itable one;  that  before  the  oro^anization  of  the  last  named 
corporation,  Coyne  notified  each  of  the  defendants  of  his, 
Coyne's,  rights  and  claims  under  said  agreement  to  incor- 
porate and  to  assign  said  letters  patent,  as  above  stated, 
and  that  each  of  the  defendants,  in  proceeding  with  the 
business,  would  do  so  at  his  peril;  but  notwithstanding, 
they  wholly  disregarded  the  notice,  and  proceeded  with  the 
business  of  the  Swedish- American  Telephone  Company,  as 
above  stated;  also,  the  bill  shows  that  said  Lidberg,  Stitch 
and  Davenport  are  wholly  insolvent.  There  is  no  allega- 
tion in  the  bill  which  shows  any  excuse  for  appellant's 
delay  in  filing  the  bill  from  November  1,  1899,  when  he 
knew  that  Lidberg,  Stitch  and  Davenport  refused  to  carry 
out  their  agreement  to  incorporate  and  to  assign  said  let- 
ters patent,  until  November  26,  1900,  when  the  bill  was  filed. 

A  sufficient  justification  for  the  dismissal  of  appellant's 
bill  is  the  fact  of  his  delay  for  more  than  a  year  after  he 
knew  of  the  refusal  to  carry  out  the  agreement  to  incor- 
porate and  to  assign  the  letters  patent,  in  filing  his  bill. 
Relief,  by  way  of  specific  performance,  as  is  well  settled,  is 
a  matter  within  the  discretion  of  the  court,  and  will  not  be 
granted  unless  the  party  seeking  it  acts  as  promptly  as  the 
nature  of  the  case  will  permit-  When  there  is  a  long  delay, 
as  in  this  case,  unexplained  by  equitable  circumstances,  the 
relief  will  not  be  granted.  1  Storj'  on  £q.  Juris.,  Sec.  771; 
Pomeroy  on  Contracts,  Sec.  403;  Anderson  v.  Frye,  18  III. 
94;  Colby  v.  Gadsden,  34  Beav.  418;  McDermid  v.  Mc- 
Gregor, 21  Minn.  111. 

In  the  section  from  Pomeroy  on  Contracts,  cited  supra^ 
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the  author  states  the  rule  as  to  delay  in  seeking  specific 
performance  as  follows:  "A  party  seeking  the  remedy  of 
specific  performance,  as  the  actor,  must  show  himself,  in  the 
language  of  many  judges,  to  have  been  readj^  desirous, 
prompt  and  eager,"  and  cites  numerous  cases  in  which  the 
doctrine  has  been  applied.  To  like  effect  is  the  citation 
from  Mr.  Story. 

In  the  Anderson  case,  s^ipra^  it  is  said  that  if  "  one  applies 
for  relief  after  a  long  lapse  of  time,  unexplained  by  equita- 
ble circumstances,  his  bill  will  be  dismissed,"  citing  numer- 
ous cases.  The  delay  in  that  case  was  two  and  one-half 
years  in  making  application  to  enforce  a  contract  for  the 
sale  of  land. 

All  the  authorities  also  agree  that  when  there  has  been  a 
change  in  the  circumstances,  so  that  it  would  be  inequitable 
to  enforce  .specific  performance,  delay  will  always  bar  it, 
and  it  is  not  of  controlling  importance  that  there  should  be 
a  very  long  delay. 

In  the  Colby  case,  swpra^  it  was  held  that  a  delay  of  seven 
months,  where  both  the  parties  were  insisting  upon  the  con- 
tract being  carried  out,  would  not  be  a  bar  to  relief,  but 
the  court  quotes  with  approval  the  rule  that  where  one 
party  has  said  that  he  would  have  nothing  more  to  do  with 
the  contract,  the  other,  desiring  its  execution,  must  file  his 
bill  speedily. 

In  the  McDermid  case,  aupra^  a  case  where  one  party  to 
the  contract  had  given  notice  that  he  would  not  perform 
it,  a  delay  of  one  year  was  held  to  be  a  bar,  and  the  court 
quotes  with  approval  the  following  language  from  Eastman 
V.  Pluraer,  46  N.  H.  464,  viz : 

"  Those  who  desire  to  secure  the  aid  of  equity  in  enforc- 
ing the  performance  of  contracts  must  show  themselves 
prompt,  ready  and  eager  to  perform  them  and  abide  by 
them." 

But  upon  the  merits  of  the  bill  we  are  of  opinion  that 
the  demurrer  was  properly  sustained,  for  at  least  two  rea- 
sons, viz :  First,  that  equity  will  not  decree  the  specific  per- 
formance of  an  agreement  to  organize  a  corporation  when 
three  of  the  four  proposed  incorporators,  as  is  the  case  here, 
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are  insolvent;  and,  second,  equity,  when  it  takes  jurisdiction 
to  enforce  the  specific  performance  of  a  contract,  will 
enforce  it  in  all  its  parts,  and  will  not  undertake  such 
enforcement  where  the  contract  calls  for  a  succession  of 
acts  whose  performance  can  not  be  consummated  by  one 
transaction,  and  which  requires  protracted  supervision.  K. 
•  E.  Co.  V.  Echternacht,  21  Pa.  St.  220;  Sheffield,  etc.,  Co.  v. 
Harrison,  17  Beav.  294;  Stocker  v.  Wedderburn,  3  Kay  & 
J.  393,  406;  Hetfield  v.  Willey,  106  111.  286;  Sub.  Con."  Co. 
v.  Naugle,  70  111.  App.  391,  and  cases  cited;  Truitt  v.  Clark, 
81  111.  App.  652. 

In  the  Hetfield  case,  supra^  which  was  a  bill  for  specific 
performance,  it  was  held  that  when  a  contract  is  "  enforced 
at  all,  it  must  be  done  as  the  parties  made  it,"  and  that  the 
court  had  no  rightful  authority  to  enforce  it  otherwise,  and 
that  this  rule  was  announced  by  numerous  cases  in  the 
Supreme  Court.  The  court  also  say,  "The  rule  is  a 
familiar  one  that  applications  for  the  specific  performance 
of  a  contract  are  within  the  sound  legal  discretion  of  the 
court  hearing  the  cause,"  and  that  discretion  is  always  con- 
trolled by  the  equitable  circumstances  of  the  case  and  not 
by  the  mere  caprice  of  the  chancellor. 

In  the  Railroad  case  cited,  supra^  the  Pennsylvania 
Supreme  Court  affirmed  a  decree  of  the  trial  court  which 
dismissed  a  bill  seeking  to  enforce  the  specific  performance 
of  an  agreement  by  the  defendant  to  subscribe  certain 
shares  of  the  capital  stock,  of  the  railroad  company,  not 
then  incorporated,  and  held  that  if  the  agreement  was  a 
valid  contract,  the  remedy  was  at  law  and  not  in  equity. 

In  the  Naugle  case,  supra^  which  was  very  fully  and  care- 
fully considered,  it  was  held  that  an  agreement  to  construct 
and  equip  a  railroad  and  operate  it  for  two  years,  could 
not  be  specifically  enforced  in  equity.  The  court,  speaking 
through  Mr.  Justice  Sears,  say : 

"  Courts  will  not  undertake  to  enforce  specific  perform- 
ance of  contracts,  extending  over  considerable  time  and 
including  a  series  of  acts  essential  to  a  complete  perform- 
ance." 

The  language  is  fully  supported  by  numerous  cases  cited 
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and  reviewed  in  the  opinion,  and,  as  we  think,  states  a 
principle  clearly  and  directly  applicable  to  the  contract 
here  in  question,  in  so  far  as  it  provides  for  the  election  and 
re-election  of  the  parties  to  it  as  directors  and  officers  of 
the  proposed  corporation. 

In  the  Stacker  case,  aupra^  the  High  Court  of  Chancery 
in  England  refused  to  specifically  enforce  a  contract  to  incor- 
porate a  joint  stock  company  and  to  sell  certain  letters  patent 
to  the  company  when  it  should  be  incorporated.  The 
contract,  among  other  things,  provided  that  the  share- 
holders should  be  considered  directors  and  the  affairs  of 
the  company  should  be  governed  by  them.  The  court 
held,  among  other  things,  that  the  entire  agreement  must 
be  enforced,  if  at  all;  that  the  court  could  not  compel 
directors  to  act,  and  therefore  could  not  enforce  that  part 
of  the  contract. 

The  clear  intention  of  the  incorporation  act  of  this 
state,  as  indicated  by  its  provisions,  is  that  subscribers  to 
the  capital  stock  of  a  corporation  should  be  persons  of 
financial  responsibility,  and  we  think  a  court  of  equity 
should  be  slow  to  exercise  its  discretion  in  enforcing  spe- 
cifically an  agreement  to  incorporate  which  provides,  as  the 
one  here  in  question  does,  that  three-fourths  of  its  capital 
stock  should  be  subscribed  by  persons  who  are  insolvent. 
This  contract  also  provides,  as  we  have  seen,  that  each  of 
the  subscribers  of  stock  should  be  elected  a  director  for  one 
year  and  re-elected  as  such  director  for  the  first  five  years 
of  the  existence  of  the  corporation,  and  that  each  of  them 
should  be  officers  of  the  corporation  for  the  first  five  years 
of  its  existence.  Under  the  authorities  cited  the  court 
would  not  undertake  to  enforce  a  part  of  the  agreement 
only,  but  would  enforce  it  in  all  its  parts.  To  enforce  these 
last  provisions  would  require  a  continuous  supervision  of 
the  corporation  for  at  least  five  years.  Such  an  undertak- 
ing is,  to  say  the  least,  impracticable,  and  is  something  a 
court  of  chancery  will  not  do. 

In  view  of  these  conclusions  it  seems  unnecessary  to  dis- 
cuss other  points  made  and  argued  by  counsel. 

The  decree  of  the  Superior  Court  is  therefore  affirmed. 
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Sarah  Dexter  Noe  y.  John  H.  Witbeck. 

1.  Written  Instruments— Con«<rMc/ion,  Where  TJiere  is  an  Oh- 
vious  Mistake  Made  on  the  Face  of  the.  Instrument^A  court  of  law 
may,  when  there  is  an  obvious  mistake  made  on  the  face  of  the  instru- 
ment, which  is  corrected  by  other  expressions  therein,  construe  it 
according  to  the  evident  intent  of  the  paiiiies,  as  manifested  by  all  the 
language  used. 

Bill  to  Foreclose  a  Trnst  Deed.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  ^Hon.  Axel  Chytraus,  Judge  presiding.  Heard  in 
this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  January 
26.  1903. 

Statement. — This  is  an  appeal  from  a  decree  foreclosino; 
a  trust  deed  on  a  bill  filed  by  appellee  July  13,  1901,  against 
John  A.  and  Maggie  A.  Doherty  and  appellant. 

The  Dohertys  executed  to  Witbeck,  November  1,  1897, 
their  two  promissory  notes,  payable  to  their  own  order  and 
by  them  indorsed,  one  for  the  sum  of  $6,000,  due  five 
years  after  date,  and  the  other  for  the  sum  of  $1,500,  due 
two  years  after  date,  both  notes  bearing  interest  at  the 
rate  of  six  per  cent  per  annum  before  maturitj',  and  on 
default  of  payment  of  the  interest  at  maturity,  the  inter- 
est to  be  seven  per  cent  after  maturity.  The  interest  was 
payable  semi-annually  and  was  evidenced  by  interest  notes. 
Payment  of  the  $1,500  note  was  extended  by  indorsement 
thereon,  as  follows  :  "  The  within  $1,500  principal  note  is 
hereby  extended  as  follows  :  $500  to  be  paid  on  or  before 
May  1,  1901,  and  the  remaining  $1,000  to  be  paid  on  or 
before  November  1,  1901."  "Three  interest  coupons  of 
$45  each,  due,  one  May  1,  1900,  one  November  1, 1900,  and 
one  interest  coupon  for  $30,  due  November  1,  1901,  are  to  be 
given  for  the  serai-annual  six  percent  interest  to  accrue  dur- 
ing such  extension."  Notes  for  the  semi-annual  interest 
weregiven  accordingly.  The  trust  deed  contains  a  provision 
that  "  if  the  time  for  the  payment  of  the  principal  sum 
aforesaid  shall  be  extended,  the  provisions  of  said  note  and 
this  trust  deed  shall  continue  in  force  until  the  sums  hereby 
secured  are  fully  paid." 
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Issues  having  been  made  upon  the  bill,  the  cause  was 
referred  to  a  master  to  take  proofs  and  report  his  conclu- 
sions. Pending  the  reference  to  the  master,  the  court  made 
the  following  order : 

"  This  cause  having  come  on  to  be  heard,  upon  motion 
of  the  complainant  to  appoint  a  receiver  of  the  property 
named  in  the  bill  in  this  cause,  and  upon  the  bill  of  com- 
plaint herein,  and  it  appearing  to  the  court  that  there 
should  be  a  receiver  to  take  charge  of  the  buildings  and 
the  property  for  the  benefit  of  the  complainant  herein,  and 
said  cause  having  been  argued  by  the  counsel  for  the 
respective  parties,  now,  therefore,  in  consideration  thereof 
it  is  ordered,  adjudged  and  decreed  and  the  court  doth 
hereby  order,  adjudge  and  decree,  that  Homer  G.  Howard 
be  appointed  receiver  of  the  grounds  and  building  described 
in  the  bill  of  complaint  herein,"  etc. 

The  master's  report  is,  in  substance,  as  follows : 
That  notes  and  trust  deed  were  executed  and  delivered 
to  complainant  by  the  Dohertys  as  stated  in  bill  of  com- 
plaint. 

That  said  deed  of  trust  contains,  among  other  provisions, 
the  following : 

•'  And  it  is  further  covenanted  and  agreed  that  in  case  of 
default  for  a  period  of  ten  days  in  making  payment  of  any 
of  said  notes,  either  principal  or  interest,  or  of  a  breach  of 
any  covenant  or  agreements  herein  by  the  party  of  the 
first  part,  or  the  heirs,  executors,  administrators  or  assigns 
of  the  said  first  party,  then  the  whole  of  said  principal 
sum  hereby  secured  shall  at  once  (without  notice  thereof 
to  said  party  of  the  first  part,  or  the  heirs,  assigns  or  legal 
representatives  of  said  party),  at  the  option  of  the  holder 
of  any  one  of  said  notes  then  unpaid,  become  due  and  pay- 
able. And  the  said  party  of  the  first  part  hereby  appoints 
any  attorney  of  any  court  of  record  to  be  the  true  and  law- 
ful attorney  of  said  party  of  the  first  part,  to  appear  in 
any  court  oif  record  in  which  any  bill  may  be  filed  for  the 
foreclosure  of  this  deed,  and  waive  service  of  process,  and 
file  an  answer  therein  confessing  all  material  facts  in  said 
bill  set  forth,  and  waiving  proof  thereof,  and  confessing  to 
be  due  the  amount  claimed  therein  for  principal  and  inter- 
est, and  advances  and  expenses  under  this  deed,  and  con- 
senting to  the  immediate  entry  of  a  decree  therefor,  and 
of  a  decree  for  strict  foreclosure  if  the  same  be  prayed 
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in  such  bill,  directing  a  sale  forthwith  of  said  premises, 
and  all  right,  title  and  equity  of  redemption  of  the  party 
of  the  first  part,  the  heirs  and  assigns  of  said  party,  therein, 
in  accordance  with  law  and  the  practice  of  such  court,  for 
the  purpose  of  paying  the  amount  of  such  decree,  interest 
and  costs,  and  to  such  other  provisions,  orders  and  findings 
as  are  usually  embraced  in  such  decrees,  and  consenting 
that  said  party  of  the  second  part  or  either  of  his  succes- 
sors in  trust  may  be  appointed  a  special  commissioner  to 
make  the^  sale  provided  for  in  said  decree,  who  shall  receive 
as  his  commission  upon  such  sale  an  amount  equal  to  that 
allowed  by  law  to  sheriflfs  upon  sales  upon  execution,  and 
such  compensation  as  receiver  as  the  court  may  direct. 
And  out  of  the  proceeds  of  such  sale  shall  be  paid  : 

*'  First.  All  the  costs  of  such  suit,  including  attorney's 
and  trustee's  fees.  And  it  is  agreed  the  sum  allowed  and 
decreed  for  complainant's  solicitor's  fee  shall  be  five  per 
cent  of  the  amount  of  the  principal  note  hereby  secured, 
and  in  no  event  less  than  one  hundred  dollars. 

"Second.  All  the  moneys  advanced  by  the  party  of  the 
second  part,  or  his  successor  in  trust,  or  any  one  of  the 
holders  of  said  notes  for  taxes,  assessments,  insurance, 
abstracts  of  title,  repairs,  mechanic's  liens,  or  for  any  other 
purpose  authorized  in  this  deed,  with  seven  per  cent  interest 
on  such  advances. 

''  Third.  All  the  accrued  interest  remaining  unpaid  on 
any  of  said  notes. 

"  Fourth.  All  of  said  principal  money  remaining  unpaid; 
and  the  overplus  of  the  purchase  money,  if  any  there  be, 
shall  then  be  paid  to  the  said  Maggie  A.Doherty  and  John 
A.  Doherty,  or  their  heirs,  successors  or  assigns,  on  reason- 
able request." 

*'  That  all  of  the  notes  except  those  shown  as  exhibits 
filed  with  the  complaint  were  paid  and  discharged. 

"That  at  the  date  of  the  filing  of  the  bill  of  complaint 
herein,  complainant  was  and  still  is  the  legal  holder  and 
owner  of  said  notes  filed  as  exhibits  with  the  bill  of  com- 
plaint. 

"That  default  was  made  in  the  payment  of  the  note 
maturing  May  1,  1901,  and  that  said  default  continues  to 
this  day. 

"  That  on  August  16, 1901,  the  said  complainant  advanced 
the  sum  of  84.25  as  and  for  a  continuation  of  the  abstract 
of  title  to  said  premises. 

"Finds  that  the  Dohertys  conveyed  premises  to  defend- 
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ant  Noe  by  warranty  deed,  which  deed  was  recorded  in  the 
Recorder's  office  of  Cook  count}^  Illinois,  and 

"Such  warranty  deed  contained  the  following: 

'^'This  conveyance  is  made  subject  to  a  trust  deed  to 
Will  H.  Moore,  trustee,  dated  November  1,  1897,  made  by 
grantors  herein  to  secure  two  principal  notes  executed  by 
said  grantors,  and  payable  to  their  own  order  and  by  them 
indorsed,  one  for  $6,000,  payable  five  years  after  its  date, 
and  one  for  $1,500  payable  two  years  after  its  date,  both 
bearing  interest  at  six  per  cent  per  annum,  evidenced  b}^ 
interest  notes;  said  $1,500  note  having  been  extended  by  the 
legal  holder  thereof  as  follows:  $500  to  May  1,  1901,  and 
$1,000  to  November  1,  1901.  Also  subject  to  taxes  for  the 
year  1900,  all  which  the  party  of  the  second  part  herein 
assumes  and  agrees  to  pay. 

"Finds  that  defendant  Noe  is  the  owner  of  equity  of 
redemption,  and  is  personally  liable  to  complainant  for  the 
indebtedness  secured  by  the  last  mentioned  trust  deed. 

"  Said  master  further  finds  that  there  is  due,  owing  and 
payable  to  complainant,  John  H.  Witbeck,  from  defendants, 
Maggie  A.  Doherty  and  John  A.  Doherty,  and  from  defend- 
ant Sarah  Dexter  Noe,  and  from  each  of  them,  on  account 
of  the  provisions  of  said  notes  and  said  deed  of  trust,  and  on 
account  of  the  foregoing,  the  sum  of  $7,964.62,  as  appears 
from  the  following  items : 

Principal  promissory  note  *  B  '  due  by  election.  .$1,500  00 
Seven  per  cent  interest  on  $500  from  May  1, 1901, 

to  November  1,  1901 17  50 

Six  per  cent  interest  on  $1,000  from  May  1,  1901, 

to  November  1,  1901 30  00 

Extension  of  interest  note  No.  3,  due  May  1, 1901        45  00 
Seven  per  cent  interest  from  May  1, 1901,  to  No- 
vember 1,  1901 1  57 

Principal  promissory  note 'A'  due  bv  election..    6,000  00 
Six  per  cent  interest  thereon  from   Mav  1,  1901, 

to  November  1,  1901 ." 180  00 

Interest  note  No.  'A'  due  May  1,  1901 ISO  00 

Seven  percent  interest  thereon  from  May  1, 1901, 

to  November  1,  1901 ". 6  30 

August  16,  1901,  cash  advanced   for  abstract  of 

ti tie 4  25 

Total $7,964  62 

"  Also  the  further  sum  of  $375  incurred  to  be  paid 
herein  as  and  for  complamant's  solicitors'  fees,  which  sum 
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last  mentioned  is  five  per  cent  of  the  amount  of  the  prin- 
cipal notes  secured  by  said  trust  deed  and  expressly  pro- 
vided hy  said  deed  of  trust,  and  is  a  usual,  reasonable  and 
customary  fee  for  the  services  rendered  in  and  about  this 
cause  by  the  solicitors  for  the  complainant. 

'•  That  said  complainant,  John  H.  Witbeck,  has  a  valid 
lien  on  said  premises  for  the  amounts  above  found  due  him. 

•'  Said  master  therefore  recommends  that  the  usual  and 
regular  decree  of  foreclosure  and  sale  be  entered  herein  in 
accordance  with  this  report. 

•'  All  of  which  is  respectfully  submitted  this  1st  day  of 
Kovember,  1901." 

(-)bjections  were  filed  by  appellant  to  the  master's  report, 
which  were  ordered  to  stand  as  exceptions  on  the  hearing. 
The  court  overruled  the  exceptions,  confirmed  the  report 
and  decreed  in  accordance  therewith.  It  was  provided  in 
the  decree  that,  in  the  event  of  a  deficiency,  on  sale  of  the 
premises,  the  complainant  should  have  a  deficiency  decree 
against  appellant  and  the  Dohertys. 

F.  W.  Coombs,  attorney  for  appellant;  E.  W.  Robinson, 
of  counsel. 

MiLLAED  &  Abbey,  attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

Appellant's  counsel  objects  that  there  is  no  averment  in 
the  bill  that  appellant  accepted  the  deed  of  the  premises  in 
question  from  the  Dohertys,  or  any  evidence  that  she 
took  possession  of  the  premises,  as  averred  in  the  bill,  or  that 
appellee  was  the  legal  owner  or  holder  of  the  notes  at  the 
time  of  their  maturity,  or  that  appellee  ever  elected  to 
declare  any  unmatured  principal  sum  due;  that  there  is  no 
evidence  to  sustain  an  item  of  8^.25  included  in  the  amount 
found  due  by  the  master;  that  the  amount  allowed  as 
solicitors'  fees  is  excessive  and  unwarranted,  and  that  the 
court  erred  in  appointing  a  receiver. 

It  is  averred  in  the  bill  that  the  Dohertys  "  executed  and 
delivered  to  one  Sarah  Dexter  Noe"  their  warranty  deed 
of  the  premises  described  in  the  trust  deed.  This  is  a  suf- 
ficient averment.     A  delivery  necessarily  imports  a  recip- 
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lent.  Appellant  does  not  deny  the  delivery  to  her,  or  that 
she  accepted;  but  impliedly  admits  acceptance  of  the  deed. 
She  avers  in  her  answer  that  she  is  the  owner  of  the 
premises,  but  denies  liability  "  by  reason  of  the  execution 
or  delivery  to  her  of  any  deed  by  the  said  John  A.  Doherty , 
or  the  said  Maggie  A.  Doherty." 

On  the  hearing  before  the  master  the  following  occurred  : 

Q.  "  Have  you  got  the  deed  with  you,  Mr.  Coombs,  the 
deed  from  Ma^rgie  A.  Doherty  and  John  A.  Doherty  to 
Sarah  Dexter  Noe,  conveying  the  real  estate  described  in 
the  bill  ? " 

Mr.  Coombs  :     *'  No,  sir,  I  have  not." 

Q.     "  Mrs.  Noe  has  the  deed,  or  you  have  it  for  her  ? " 

Mr.  Coombs :  "  My  impression  is  that  it  has  been 
returned  from  the  recorder's  office.  It  is  either  in  her  pos- 
session, or  it  has  not  been  returned  from  the  recorders 
office." 

Mr.  Coombs,  appellant's  solicitor,  then  said  he  had  no 
objection  to  the  putting  in  evidence  a  certified  copy  of  the 
deed.  Whether  or  not  appellant  went  into  actual  posses- 
sion of  the  premises,  is  immaterial.  The  notes  were  produced 
and  put  in  evidence  by  appellee,  and  William  H.  Moore 
testified  that  the  Doherty s  executed  the  notes,  and  that  they 
were  delivered  by  him,  the  witness,  to  appellee.  The  filing 
the  bill  was  a  sufficient  election  by  appellee  to  declare  the 
unmatured  paper  due.  As  to  the  item  of  $4.^5  contained 
in  the  master's  report  as  follows,  ''August  16,  1901,  cash 
advanced  for  abstract  of  title,"  the  evidence  is  that  appel- 
lant's solicitors  advanced  that  sum,  on  behalf  of  the  com- 
plainant, toward  paying  for  an  abstract  of  title.  It  is, 
however,  sufficient  to  say  that  in  tl\e  objections  to  the 
master's  report,  which  were  made  exceptions  on  the  hear- 
ing, there  is  no  specific  objection  to  the  $4.25  item,  or  any 
objection  sufficient  to  call  the  master's  attention  to  it.  The 
provision  of  the  trust  deed  in  respect  to  solicitors'  fees  is  as 
follows : 

"  And  it  is  agreed  the  sum  allowed  and  decreed  for  com- 
plainant's solicitors'  fees  shall  be  five  per  cent  of  the 
amount  oi  the  principal  note  hereby  secured,  and  in  no 
event  less  than  one  hundred  dollars." 
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The  objection  of  appellant's  counsel  is  that  there  were  two 
principal  notes;  that  the  provision  quoted  should  be  applied 
to  the  smaller,  or  $1,600  one,  and  that  the  fee  should  be, 
at  most,  $100.  But  in  a  prior  part  of  the  trust  deed  the 
following  occurs  :  "  Now,  therefore,  this  indenture  further 
witnesseth,  that  the  said  party  of  the  first  part,  for  the 
better  securing  the  payment  of  said  principal  sum  of  money, 
with  interest  thereon,  according  to  the  true  intent  and 
meaning  of  the  said  principal  notes  and  of  the  said  interest 
notes,  and  the  prompt  fulfillment  of  the  covenants  on  the 
part  of  the  said  first  party  herein  contained,"  etc.;  then  fol- 
low the  words  of  conveyance.  The  original  trust  deed  put 
in  evidence  before  the  master,  and  returned  by  him  to  the 
lower  court  as  an  exhibit,  has  been  produced  before  us. 
It  is  a  printed  form,  with  only  such  written  words  in  it  as 
are  necessary  to  make  it  applicable  between  the  parties  to 
it,  and  in  it  the  words  "  principal  note,"  where  they  occur 
in  the  above  quotation,  are  in  print,  and  next  after  the  "e"  in 
the  word  "note"  the  letter  "s"  is  written,  making  the  words 
to  read  "  principal  notes."  We  think  it  clear  that,  in  the 
provision  for  solicitors'  fees  quoted  supra^  the  letter  ''s"  was 
omitted  by  mistake  or  inadvertence  after  the  word  "  note," 
and  that  the  parties  intended  five  per  cent  of  the  principal 
notes  and  not  of  the  ''  principal  note."  The  parties  evi- 
dently intended  a  criterion  for  the  allowance  of  a  solicitor's 
fee,  but  the  words  "  principal  note  "  furnish  no  criterion, 
because  there  are  two  principal  notes,  and  in  this  patei  t 
ambiguity  it  seems  impossible  to  determine  on  which  of  the 
notes,  if  either,  to  estimate  the  five  per  cent.  The  parties 
evidently  intended  to  state  an  amount,  five  per  cent  of 
which  should  be  allowed  as  solicitors'  fees.  In  Siegel, 
Cooper  &  Co.  v.  Colby,  176  111.  210,  the  court  say : 

*'  It  is  well  settled  that  a  court  of  law  may,  when  there 
is  an  obvious  mistake  made  on  the  face  of  the  instru- 
ment \vhich  is  corrected  by  other  expressions  therein,  when 
the  whole  instrument  is  considered,  construe  it  according 
to  the  evident  intent  of  the  parties,  as  manifested  by  all 
the  lancrU'ige  used." 

In  Packer  v.  Roberts,  140  111.  9,  it  is  said,  in  connection 
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with  a  review  of  many  authorities  on  this  subject,  "  In- 
accuracy of  language  which  results  from  inserting  a  word 
not  meant,  or  using  the  wrong  word,  will  not  be  permitted 
to  defeat  the  intention,  when  it  can  be  distinctly  ascer- 
tained."    See  also.  Packer  v.  Eoberts,  cited  by  the  court, 

One  witness  testified  before  the  master  that  the  usual  and 
customary  fee  for  foreclosing  a  mortgage  is  five  per  cent  of 
the  amount  due.  Another  testified  that  a  fair,  usual  and 
customary  fee  would  be  from  $400  to  $500. 

The  trust  deed  contains  the  following  provision  : 

*'  And  it  is  covenanted  and  agreed  by  and  on  behalf  of 
said  first  party,  and  on  behalf  of  said  first  party's  heirs, 
legal  representatives,  assigns  and  lessees  of  said  premises, 
that  upon  or  after  the  commencement  of  proceedings  in 
any  court  to  foreclose  this  deed  of  trust,  as  hereinbefore 
provided,  a  receiver  may  be  appointed  by  such  court,  and 
continued  in  office  to  manage  the  aforesaid  property,  col- 
lect the  rents  and  profits  thereof,  and  apply  the  same  to 
the  costs,  interest  and  debt  hereby  secured,  as  such  court 
may  direct,  until  the  sale  of  said  premises  under  the  decree 
in  such  proceeding,"  etc. 

This  provision  clearly  authorized  the  appointment  of  a 
receiver.  McLester  v.  Rose,  104  111.  App.  433,  citing, 
among  other  cases,  Loughridge  v.  Haugan,  79  111.  App. 
644,  and  First  Nat.  Bk.  v.  III.  Steel  Co.,  174  111.  140.  See, 
also,  Bagley  v.  111.  T.  &  S.  Bank,  199  111.  76. 

The  sole  objection  of  counsel  to  the  appointment  of  the 
receiver  is,  that  the  court,  after  referring  the  cause  to  the 
master,  was  powerless  to  hear  and  determine  the  applica- 
tion for  a  receiver.  This  is  rather  a  startling  proposition, 
and  is  not  in  the  least  supported  by  Shack  v.  McKey,  97 
111.  App.  460,  or  Cox  v.  Pierce,  120  III.  556,  cited  by  coun- 
sel. We  think  it  too  plain  to  require  argument  that  the 
court,  by  referring  the  cause  to  the  master,  was  not  ren- 
dered powerless  to  appoint  a  receiver,  as  provided  by  the 
trust  deed. 

The  decree  will  be  affirmed. 
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1106     510         Charles  H.  Smyth  et  al.  j.  Horace  H.  Stoddard. 

1.  Fixtures— Pom  by  Deed  of  Land  to  Party  Without  Notice  of 
Agreement  Between  Orantor  and  Lessee,— The  tenant  of  land  entered 
into  an  agreement  with  the  landlord  whereby  the  tenant  should  either 
receive  a  fair  consideration  for  a  certain  covering  and  stalling  which  he 
had  erected  upon  the  land,  or  should  have  a  reasonable  time  within 
which  to  remove  it.  The  landlord  afterward  deeded  the  land  to  a 
party  who  had  no  notice  of  the  agreement  Held,  that  the  covering 
and  stalling  passed  with  the  land. 

2.  Practice— W^re  the  Master's  Finding  Has  Been  Approved  by 
the  Cliancellor. — Where  the  finding  of  the  master  who  saw  the  witnesses 
and  heard  their  testimony  has  received  the  sanction  of  the  chancellor, 
it  should  not  be  disturbed  unless  clearly  and  palpably  wrong. 

3.  Interest— IVTicn  Recoverable,— Where  defendants'  action  is  a 
virtual  appropriation  of  plaintiffs  property,  they  are  liable  for  the 
value  thereof  from  the  date  of  its  appropriation,  with  interest,  the  latter 
being  in  the  nature  of  damages. 

4.  Landlord  and  Tenant—  Trade  Fixtures  Must  Be  Removed  on  or 
Before  the  Eocpiration  of  the  Z«ea«6.— Unless  trade  fixtures  are  removed 
by  the  tenant  on  or  before  the  expiration  of  his  lease,  tliey  become  a 
part  of  the  realty. 

Bill  for  an  Injanctlon.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hou.  Phiup  Stein,  Judge  presiding.  Heard  in  this  court 
at  the  March  term,  1902.    Affirmed.    Opinion  filed  January  26, 1903. 

Statement,— One  Robert  C.  Seyd,  June  1,  1893,  filed  a 
petition  against  appellee,  Stoddard,  to  restrain  the  latter 
from  removing  a  certain  covering  and  stalling  which  had 
been  built  by  him  upon  stone  foundations  for  a  barn  on  a 
farm  near  La  Grange,  111.,  then  occupied  by  Stoddard  as  a 
tenant  of  said  Seyd.  A  temporary  injunction  was  issued 
according  to  the  prayer  of  the  petition.  Stoddard  filed  an 
answer,  in  which  he  claimed  to  be  owner  of  said  covering 
and  stalling  by  virtue  of  an  agreement  between  him  and 
the  appellants,  dated  August  13,  1888,  the  appellants  then 
being  the  owners  of  the  farm  and  Stoddard  their  tenant 
under  a  written  lease,  and  claimed  the  right  to  remove  the 
said  covering  and  stalling  under  said  agreement,  or  that 
appellants  should  pay  him  for  the  same.  Stoddard  also 
filed  a  cross-bill,  making  said  Seyd  and  appellants  parties, 
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and  asking  that  the  question  of  ownership  of  the  covering 
and  stalling  should  be  determined,  and  if  found  in  appel- 
lee, then  that  the  injunction  be  dissolved  and  he  be  given 
a  reasonable  time  to  remove  the  same;  and  if  the  owner- 
ship should  be  found  in  Seyd,  then  that  an  accounting  be 
taken  of  the  fair  value  of  the  covering  and  stalling,  and 
that  appellants  be  decreed  to  pay  him  therefor,  and  for 
general  relief.  Appellants  answered  the  cross-bill,  by 
which  they  admit  the  agreement  of  August  13,  1888,  but 
claim  that  Seyd,  who  purchsi^ed  from  them  by  deed  dated 
November  24,  1891,  knew  of  their  agreement  with  appel- 
lee, and  that  the  latter  was  not  entitled  to  an  accounting 
against  them  as  claimed  by  the  cross-bill,  and  in  no  event 
were  they  liable  for  the  stalling  and  covering  at  the  time  it 
was  built,  but  only  at  the  time  of  the  accounting,  if  any 
should  be  ordered.  Appellants  also  filed  a  supplemental 
answer,  from  which  it  appears,  among  other  things,  that 
appellee  continued  to  occupy  said  premises  as  tenant  of 
Seyd,  E.  S.  Dreyer  and  a  receiver  of  the  premises,  respect- 
ively, from  the  year  1893  to  February  1,  1899,  ever  since 
which  last  date  thej'^  have  been  the  owners  of  the  farm; 
that  appellee  had  wrongfully  removed  a  blacksmith  shop 
and  corn-crib  from  the  premises  in  March,  1 899,  for  which 
they  claimed  to  be  reimbursed,  and  that  appellee  was  guilty 
of  laches  in  not  asserting  his  rights  under  the  contract  of 
August  13,  1888,  earlier.  They  also  filed  a  cross-bill,  in 
which  they  make  the  same  claims  as  in  their  answer. 

Seyd  answered  the  cross-bill  of  Stoddard,  and  issues 
were  made  upon  the  original  petition,  as  well  as  upon  the 
cross-bill  of  Stoddard  and  the  cross-bill  of  appellants. 
The  cause  was  referred  to  a  master  to  take  proofs  and 
report  his  conclusions.  The  master  took  evidence  and  made 
a  report,  to  which  objections  were  interposed  by  appellee 
and  appellants,  which  were  all  overruled  and  ordered  to 
stand  as  exceptions  before  the  court.  Upon  a  hearing 
before  the  chancellor  all  exceptions  to  the  master's  report 
were  overruled,  the  report  confirmed,  and  a  decree  ren- 
dered against  appellants  for  $3,270.18  and  costs,  including 
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S232  for  master's  fees  and  expenses,  to  review  which  this 
appeal  is  taken. 

N.  M.  Jones,  attorney  for  appellants. 

Meeeiam  &  Phelps,  attorneys  for  appellee. 

Me.  Justice  Windes  delivered  the  opinion  of  the  coart. 

The  principal  contest  in  this  case  arises  under  the  agree- 
ment of  August  13,  1888,  between  appellants  and  appellee, 
referred  to  in  the  statement,,  which,  in  substance,  provides 
that  appellee  should  be  authorized  to  erect  on  the  farm 
then  occupied  by  him  as  tenant  of  appellants,  a  covering 
and  stalling  upon  and  over  a  stone  foundation  for  a  bam 
then  on  the  farm,  at  his  expense.  The  agreement  then  pro- 
ceeds as  follows : 

'*  And  we  hereby  agree  that  whenever  you  surrender  and 
deliver  up  possession  of  said  farm  to  us,  at  the  expiration 
or  termination  of  any  lease  you  may  hold  from  us,  that  we 
will  either  pay  you  a  fair  consideration  for  said  covering 
and  stalling  at  such  time,  or  we  will  give  you  a  reasonable 
time  within  which  to  remove  said  covering  and  stalling 
from  said  stone  foundations  and  from  said  pre^lises." 

The  master  found,  in  substance,  as  follows  :  That  appel- 
lants made  a  lease  of  said  farm  on  October  25,  1887,  to 
appellee,  running  to  April  30, 1889,  under  which  the  latter 
occupied  the  farm;  that  on  the  day  of  its  date  the  above 
recited  agreement  was  made,  pursuant  to  which  appellee 
erected  the  covering  and  stalling  in  question;  that  the  lease 
was  by  verbal  and  written  extensions  continued,  and  api>el- 
lee  occupied  said  farm  as  tenant  of  appellants  until  April 
30,  1893,  but,  in  the  meantime,  by  deed  dated  November  24, 
1891,  appellants  conveyed  the  premises  to  Seyd,  which  deed 
was  recorded  March  8,  1892;  that  no  arrangement  was  made 
between  appellants  and  Seyd  as  to  the  covering  and  stall- 
ing in  question,  and  it  did  not  appear  that  the  latter  had 
any  notice,  at  the  time  of  his  purchase,  of  appellee's  rights 
under  the  agreement  of  August  13, 1888;  that  about  April 
5,  1893,  appellee  served  on  the  agents  of  Seyd  and  the  agent 
and  attorney  of  appellants  a  notice  of  his  claims  under  the 
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agreement  of  August  13,  1888,  and  asked  that  he  either  be 
l)aid  for  the  barn  (meaning  the  covering  and  stalling),  or 
be  given  a  reasonable  time  in  which  to  remove  the  same; 
that  June  1,  1893,  Seyd  filed  his  bill  referred  to  in  the 
statement,  to  prevent  appellee  from  removing  the  said  stall- 
ing and  covering,  and  states  the  said  respective  cross-bills  of 
appellee  and  appellants  referred  to  in  the  statement  and  the 
subsequent  possession  of  appellee  of  said  premises,  in  sub- 
stance as  stated  in  the  supplemental  answer  of  appellants  to 
the  cross-bill  of  appellee,  and  that  his  possession  was  termi- 
nated in  March,  1899;  that  in  1893,  when  the  lease  of  appel- 
lants to  appellee  was  about  to  expire,  the  latter  made 
arrangements  to  vacate  the  farm,  removed  some  of  his  prop- 
ert}'^  therefrom,  and  while  so  engaged  entered  into  negotia- 
tions with  Seyd,  by  which  the  latter  made  a  lease  to 
appellee  of  the  farm  at  a  reduced  rental,  under  which  lease 
and  subsequent  extensions  he  retained  possession  of  the 
farm  until  March,  1899;  that  under  a  verbal  arrangement 
made  in  May  or  June,  1894,  with  E.  S.  Dreyer,  who  was  at 
that  time  the  owner  of  the  farm,  appellee  was  permitted  to 
erect  upon  the  premises  a  corn-crib  and  straw-shed,  and  to 
place  thereon  a  blacksmith  shop,  all  of  which  were  to  be 
removed  from  the  farm  at  the  expiration  of  appellee's  lease, 
unless  purchased  by  Dreyer;  that  on  November  1,  1897, 
appellee  took  a  lease  from  one  Walker,  the  receiver  of  said 
premises  appointed  in  a  foreclosure  proceeding,  which 
expired  January  31,  1899,  at  which  latter  date  appellants 
became  the  owners  of  the  farm  through  the  foreclosure  pro- 
ceeding; that  after  the  expiration  of  the  receiver's  lease, 
appellee,  without  the  consent  of  the  receiver  or  appellants, 
removed  the  corn-crib  and  blacksmith  shop  from  the  prem- 
ises; that  the  corn-crib  rested  upon  cedar  posts  set  in  the 
ground  about  fifteen  inches,  and  that  the  blacksmith  shop 
rested  upon  two  poles  attached  to  the  bottom  of  either  side 
of  the  building  and  could  be  removed  at  will  without  in  any- 
wise disturbing  the  realty. 

The  master  further  found  that  by  the  deed  of  appellants 
to  Seyd,  the  title  to  the  real  estate  and  all  its  appurtenances 
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passed  to  Seyd,  the  latter  having  no  notice  of  appellee's 
rights  by  virtue  of  the  agreement  of  August  13,  1SS8,  and 
that  appellee  could  claim  nothing  as  against  Seyd,  but  that 
his  only  right  to  relief  was  as  against  appellants;  that 
appellants,  by  the  sale  to  Seyd,  rendered  themselves  inca- 
pable of  performing  that  part  of  their  agreement  with  appel- 
lee by  which  he  could  be  permitted  to  remove  the  barn  at 
the  expiration  of  their  lease  to  him,  and  that  appellants,  by 
their  sale  to  Seyd,  obtained  from  him  the  value  of  the  barn, 
for  which  they  should  acc;ount  to  appellee;  and  that  appel- 
lee was  entitled  to  the  value  of  the  barn  (meaning  the  cover- 
ing and  stalling)  as  it  was  on  April  30,  1893,  with  interest 
at  five  per  cent  per  annum. 

The  master  then,  after  discussing  at  considerable  length 
the  conflicting  evidence,  finds  the  value  of  the  barn  to  be 
$2,394.04,  and  of  the  corn-crib  $85,  and  holds  that  the  value 
of  the  crib  should  be  credited  to  appellants,  with  interest 
at  five  percent  per  annum,  for  the  reason  that  the  corn- 
crib  was  a  part  of  the  realty  and  was  wrongfully  removed 
by  appellee. 

The  master  further  finds  that  appellee  should  be  charged 
and  appellants  credited  with  $50,  the  fair  rental  value  of 
the  farm  for  the  month  of  February,  1899,  during  which 
month  appellee  occupied  it  after  the  expiration  of  his  lease 
from  Walker,  the  receiver,  and  interest  thereon  at  five  per 
cent  from  March  1,  1899. 

The  master  states  the  account  between  appellee  and 
appellants  upon  the  basis  of  his  said  findings,  and  fixes  the 
amount  due  from  appellants  to  appellee  as  $3,253.77,  for 
which  he  recommends  the  entry  of  a  decree.  The  chan- 
cellor approved  the  master's  report,  and  to  the  amount 
found  by  the  master  added  interest  at  five  per  cent  per 
annum  on  $2,394.04,  from  the  date  of  the  master's  report 
to  the  entry  of  the  decree,  making  a  total  of  $3,270.18. 

For  appellants  it  is  claimed  that  there  was  error  in  mak- 
ing the  preliminary  injunction  against  the  removing  of  the 
covering  and  stalling  perpetual,  but  we  are  clearly  of  the 
opinion  that  the  master  and  chancellor  were  right  in  find- 
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ing  that  the  title  to  the  covering  and  stalling  in  question 
passed  by  the  deed  of  appellants  to  Seyd,  and  thereby 
appellants  rendered  themselves  incapable,  as  against  Seyd, 
of  allowing  a  removal.  This  was  a  virtual  appropriation  of 
appellee's  property  by  appellants,  the  value  of  which,  it 
must  be  held,  they  received  from  Seyd,  and  the  fact  that 
after  a  lapse  of  some  seven  years  they  again  became  the 
owners  of  the  property,  does  not,  in  our  opinion,  change 
the  relative  rights  of  the  parties. 

It  is  claimed  for  appellants  that  the  master  and  chancel- 
lor erred  in  finding  that  appellee  occupied  the  premises 
under  leases  and  extensions  of  leases  made  by  appellants 
to  appellee  until  the  30th  of  April,  1893,  but  after  a  careful 
examination  of  the  evidence  we  think  that  finding  is  justi- 
fied. It  is  true  that  some  of  the  allegations  of  appellee's 
pleadings  would  seem  to  point  to  a  different  conclusion,  viz., 
that  appellants'  last  lease  to  appellee  expired  April  30, 1892, 
but  even  if  this  can  be  said  to  be  the  true  situation,  it  would 
not  change  the  liability  of  appellants  to  appellee,  as  found 
by  the  court,  for  the  reason  that  appellants,  by  the  sale  and 
conveyance  of  the  property  to  Seyd,  rendered  it  impossible 
for  them  to  carry  out  their  agreement  of  August  13,  1888, 
with  appellee,  except  by  paying  him  the  value  of  the  cov- 
ering and  stalling. 

Another  claim  is  made  that  the  court  erred  in  finding^ 

o 

that  appellee  offered  to  surrender  the  premises  to  appel- 
lants on  April  30, 1893,  or  at  any  other  time,  for  the  reason, 
as  it  is  claimed,  that  no  notice  was  served  upon  appellants 
to  that  effect,  but  only  upon  one  Ward,  who  was  in  the 
oflBce  of  Mr.  Jones,  the  attorney  of  appellants,  they  being 
non-residents. 

We  think  there  is  sufficient  evidence  in  the  record  to 
show  that  Mr.  Jones  was  at  the  time  of  the  service  of  the 
notice  the  agent  of  appellants,  and  represented  them  with 
regard  to  this  property  in  a  general  way,  and  that  the  serv- 
ice upon  Mr.  Ward  in  his  office  (Ward  accepted  service 
of  the  notice  for  Mr.  Jones)  was  a  sufficient  service  upon 
the  latter.    No  claim  is  made  that  Mr.  Ward  was  not  Mr. 
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Jones'  representative.  It  appears  from  the  evidence  that 
Mr.  Jones  made  leases  and  extensions  of  leases  for  appel- 
lants to  appellee  from  time  to  time,  before  the  service  of 
this  notice,  collected  the  rents  under  said  leases  for  appel- 
lants, and  signed  for  appellants  their  agreement  with  appel- 
lee of  August  13,  1888. 

If,  however,  Mr.  Jones  was  not  such  an  agent  of  appel- 
lants as  that  service  of  notice  upon  him  would  be  good  as 
to  them,  that  fact  should  not  change  the  result  in  this  case. 
As  has  been  stated,  the  respective  rights  of  appellee  and 
appellants  under  the  agreement  of  August  13, 1888,  became 
fixed  by  the  sale  and  conveyance  to  Seyd. 

Counsel  for  appellants  with  great  earnestness  argue  that 
the  court  erred  in  finding  the  value  of  the  covering  and 
stalling  to  be  $2,394.04,  and  that  the  finding  is  excessive 
and  unconscionable;  also  that  the  date  of  April  30,  1893, 
for  fixing  that  value  was  wrong,  and  that,  in  any  event,  it 
should  have  been  in  March,  1899. 

We  have  carefully  rt^ad  all  the  evidence  in  the  light  of 
counsel's  argument,  and  can  not  say  thq,t  the  finding  of  the 
master  in  that  regard  is  clearly  and  palpably  wrong.  One 
item  contained  in  the  estimate  of  the  witnesses,  viz.,  a  pump 
valued  at  $100,  we  think  should  not  have  been  included, 
since  it  could  not  come  within  the  terms  of  the  agreement 
of  August  13,  1888.  If,  however,  this  item  is  wholly 
excluded  from  the  evidence,  the  valuations  placed  upon  the 
covering  and  stalling  alone  by  appellee's  witnesses  is  larger 
than  the  amount  allowed  therefor.  The  evidence  of  value 
is  conflicting,  and  while  we  think  the  amount  allowed  by 
the  master  for  the  covering  and  stalling  is  somewhat  large, 
it  is,  in  our  opinion,  justified  by  the  evidence.  The  master 
saw  the  witnesses  and  heard  their  testimony,  and  his  find- 
ing, having  received  the  sanction  of  the  learned  chancellor, 
should  not  be  disturbed  unless  clearly  and  palpably  wrong. 
Siegel  V.  Andrews  &  Co.,  181  111.  350-6;  Fabrice  v.  Von 
der  Brelie,  190  111.  460-5:  Hubbard  v.  Hubbard,  198  III. 
621-4;  Arnold  v.  JS^orth  West.  Tel.  Co.,  199  111.  201^. 

The  rights  of  the  parties  under  their  agreement  having 
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been  fixed  by  the  sale  to  Seyd,  we  think  there  was  no  error 
in  estimating  the  value  of  the  covering  and  stalling  as 
of  April  30,  1893.  It  might  well  have  been  fixed  a  year 
earlier  upon  appellants'  theory  that  no  lease  from  them  to 
appellee  existed  after  April  30,  1892. 

A  further  claim  is  made  that  the  court  erred  in  allow- 
ing interest  to  appellee,  but  no  argument  is  made  in  this 
respect,  nor  is  any  authority  cited  in  support  of  the  claim. 
The  action  of  appellants  was  a  virtual  appropriation  of 
appellee's  property,  and  made  them  liable  for  the  value 
thereof  from  the  date  of  its  appropriation,  with  interest, 
the  latter  bein^  in  the  nature  of  damages.  Sturges  v. 
Keith,  57  111.  451-462;  Bingham  v.  Spruill,  97  111.  App. 
374-377;  1st  Sutherland  on  Dam.  677. 

It  is  also  said  that  the  court  erred  in  allowing  and  taxing 
as  a  part  of  the  costs  and  expenses  of  the  suit,  the  sum  of 
|82  stenographer's  fees.  It  appears  from  the  master's 
report  that  he  had  charged  $150  for  making  report  and  $82 
"stenographer's  fees  for  taking  testimony."  The  court 
allowed  the  "sum  of  $232  charged  as  master's  fees  and 
expenses  herein."  The  master,  in  any  event,  was  entitled 
to  charge  for  the  testimony  taken  by  him  at  the  statutory 
rate  of  fifteen  cents  per  one  hundred  words.  There  is 
nothing  to  show  what  this  amount  was.  That  the  master 
had  the  testimony  taken  by  a  stenographer  in  the  master's 
presence,  would  not  affect  this  right.  No  objection  was 
taken  by  appellants  before  the  master  to  hi9  charge,  nor 
was  there  any  exception  to  the  charge  before  the  chancel- 
lor, so  far  as  we  can  find  from  the  record.  The  master's 
report  showing,  as  it  does,  his  charges,  and  no  objection  or 
exception  thereto  having  been  taken  either  before  the  mas- 
ter or  the  chancellor,  it  is  too  late  to  urge  the  claim  for  the 
first  time  in  this  court. 

A  cross-error  by  appellee  is  assigned  as  to  the  credit  of 
$85  for  the  corn-crib  and  interest,  but  we  are  of  opinion  it 
should  not  prevail.  Conceding  that  the  corn-crib  was  built 
by  appellee  under  an  agreement  with  his  landlord,  Dreyer, 
that  he  might  move  it  oflf  when  he  ceased  to  be  a  tenant, 
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and  that  ic  was  of  such  a  nature  that  it  could  have  been 
moved  without  material  injury  to  the  realty,  still  we  think 
the  chancellor  was  correct  in  charging  appellee  with  its 
value  and  interest.  From  the  evidence  it  appears  that  the 
crib,  was  in  the  nature  of  a  trade  fixture,  and  unless  removed 
by  the  tenant  on  or  before  the  expiration  of  his  lease,  be- 
came a  part  of  the  realty.  2  Taylor  on  Landlord  and  Ten., 
Sees.  545,  551,  552,  and  note  3,  p.  148,  and  cases  cited;  San- 
itary Dist.  V.  Cook,  169  111.  184-190. 

This  crib  was  built  in  1894,  under  a  lease  to  appellee  then 
existing.  It  had  expired  when,  on  November  1,  1897, 
appellee  took  a  lease  from  Walker,  receiver,  in  which  no 
mention  was  made  of  the  crib  and  no  reservation  of  any 
rights  to  remove  buildings  from  the  premises  is  contained 
in  the  lease.  Under  the  authorities  cited,  it  became  a  part 
of  the  realty  and  passed  to  appellants  under  the  foreclosure 
proceeding.  It  was  removed,  as  the  master  finds,  without  the 
consent  of  the  receiver  or  appellants  and  against  the  re- 
ceiver's objection,  and  its  value,  with  interest,  was  properly 
charged  to  appellee. 

What  has  been  said  we  think  fully  covers  other  minor 
contentions  in  the  case,  and  the  decree  of  the  Superior 
Court  being,  in  our  opinion,  correct,  is  affirmed. 


The  Supreme  Court  oF  the  Independent  Order  of  Fores- 
ters y.  Hanna  Erica  Mutter. 

1.  Appellate  Court  Practice— Ferdfc^  Manifestly  Against  the 
Weight  of  the  Evidence. — A  verdict  manifestly  against  the  weight  of  the 
evidence  will  be  reversed. 

Trespass  on  the  Case.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Charles  G.  Neely,  Judge  presiding.  Heard  in  this 
court  at  the  March  term,  1902.  Reversed  and  remanded.  Opinion  filed 
January  26,  1903. 

William  C.  Schakfkr  and  Clark  Varnum,  attorneys  for 
appellant. 
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P.  E.  O'Neil,  Moses  H.  Blooh  and  George  K.  Kudolf, 
attorneys  for  appellee. 

Mr.  Justice  Adams  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  for  $1,108.34  in  favor 
of  appellee  and  against  appellant.  October  21,  1897,  the 
appellant  issued  a  benefit  certificate  to  Otto  Mutter, 
appellee's  husband,  in  and  by  which  appellant,  in  compli- 
ance with  certain  conditions  by  said  Otto  Mutter,  agreed 
to  pay  to  his  beneficiary,  in  the  event  of  his  death,  the  sum 
of  1 1,000.  Appellee  was  designated  as  his  beneficiary. 
October  8,  1899,  Otto  Mutter  died.  The  cause,  by  agree- 
ment of  the  parties,  was  tried  by  the  court,  without  a  jury. 

Appellant's  contentions  are:  1.  That  appellee  was 
bound  by  the  by-laws  of  the  order  to  exhaust  her  remedy  by 
appeal  within  the  order  before  bringing  her  action.  2. 
That  her  action  was  barred  because  brought  too  late,  in 
view  of  a  limitation  expressed  in  appellant's  by-laws. 
3.  That  Otto  Mutter  committed  suicide.  One  of  appel- 
lant's by-laws  provides  that,  on  the  death  of  a  beneficiary 
member  of  good  standing,  due  proof  of  claim  shall  be  sent 
to  the  supreme  secretary,  who,  on  receiving  it,  shall  lay  it 
before  the  supreme  chief  ranger.  By  other  bv-laws  it  is 
provided  that  contracts  for  benefits  do  not  inc  lade  assur- 
ance against  self-destruction,  sane  or  insane,  and  that  any 
member  who  commits  suicide  within  three  years  of  his 
initiation  shall  forfeit  all  benefits,  except  the  one-thirtieth 
of  the  amount  of  the  mortuary  benefit  held  by  him  and 
remaining  unpaid. 

The  proof  of  claim  in  this  case  was  rejected  by  the 
supreme  chief  ranger  on  the  express  ground  that  the 
deceased  committed  suicide,  and  the  time  of  his  death  being 
within  three  years  from  the  time  of  his  initiation,  $33.34, 
being  the  one-thirtieth  of  the  sum  assured,  was  tendered 
to  appellee  and  by  her  refused.  By  appellant's  by-laws 
appellee  might  have  appealed  from  the  decision  of  the 
supreme  chief  ranger  to  the  executive  council  and  from  the 
executive  council  to  the  supreme  court  of  the  order.     It  is 
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well  settled  in  this  state  that  she  was  not  bound  so  to  do, 
but  that  she  might,  notwithstanding  appellant's  by-laws, 
sue  at  law,  the  right  asserted  being  a  property  right — a 
money  demand  and  not  involving  merely  a  question  of 
discipline.     People  v.  Order  of  Foresters,  162  111.  78,  83-4. 

Appellant's  counsel,  in  his  argument,  contends  that  the 
force  of  the  decision  cited  "is  nullified  by  the  case  of  Wal- 
deck  Lodge  v.  Grand  Lodge  Knights  of  Pythias,  166  111. 
71."  We  do  not  so  understand  the  latter  case.  It  was  a 
case  involving  solely  a  question  of  discipline,  and  the  court 
was  careful  to  say :  "  We  do  not  find  that  any  legal  rights 
are  properly  involved  in  this  proceeding."     lb.  78. 

Sub-section  2  of  by-law  213  of  appellant  is  as  follows : 

"  All  civil  actions  or  other  legal  proceedings  to  be  brought 
or  instituted  against  the  supreme  court,  or  against  any 
other  court  or  branch  of  the  supreme  court,  shall  be 
brought  or  instituted  within  six  months  after  notice  of  the 
final  action  of  the  supreme  court  in  the  matter  has  been 
served,  in  accordance  with  the  provisions  of  sections  forty- 
two,  ninety-eight  and  one  hundred  and  sixty-five  of  the 
constitution  and  laws  of  the  order." 

Other  by-laws  are  as  follows : 

"  265.  (1)  Upon  the  death  of  a  member  in  *good  stand- 
ing '  in  a  court,  the  court  deputy,  or  the  chief  ranger,  or 
in  their  absence,  the  vice-chief  ranger  and  recording  secre- 
tary, shall  call  a  special  meeting  of  the  court,  at  which 
meeting  the  proof  of  claim  for  mortuary  benefit  of  the 
deceased  member  shall  be  presented  to  the  court  for  inves- 
tigation; provided,  that  if  the  court  deputy  or  other  officers 
of  the  court  refuse  or  neglect  to  call  such  special  meeting, 
the  beneficiaries  of  the  deceased  member  may  appeal  direct 
to  the  supreme  chief  ranger." 

*'2.  (1)  The  supreme  court  shall  consist  of  not  less 
than  two  hundred  nor  more  thaa  two  hundred  and  ten 
active  or  voting  members,  exclusive  of  its  honorary  mem- 
bers." 

*'  (2)  The  acting  or  voting  members  of  the  supreme  court 
shall  be  composed  of  its  officers  and  representatives  from 
the  high  courts,  who  are  members  in  '  good  standing '  in 
the  order." 

"  264.  Sub-section  6 :  Whenever  a  claim  for  mortuary 
benefit  is  rejected,  notice   thereof  shall   be  sent  by  the 
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supreme  secretary  to  the  court  of  which  the  deceased  was 
last  a  member,  and  also  to  the  beneficiaries  of  the  member, 
if  their  address  be  known  to  him." 

The  evidence  shows  that  Otto  Mutter  was,  at  the  time  of 
his  death,  a  member  in  good  standing.  Therefore,  under 
sub-section  1  of  section  266,  quoted  supra^  the  court  deputy 
or  supreme  chief  ranger,  or  in  the  absence  of  those  ofBcers, 
the  vice-chief  ranger  should  have  called  a  special  meeting 
of  the  court,  and  the  court,  when  met  in  pursuance  of  such 
call,  should  have  passed  on  the  proof,  as  provided  by  sub- 
section 3  of  section  265,  and  notice  of  the  final  action  of 
the  court,  in  case  of  rejection  of  the  claim,  should  have 
been  served  on  appellee  by  the  supreme  secretary.  None 
of  these  things  was  done.  Sub-section  2  of  section  213,  on 
which  appellant's  counsel  relies,  provides  in  terms  that 
"  actions  *  *  *  shall  be  brought  op  instituted  within 
six  months  after  notice  of  the  final  action  of  the  supreme 
court."  Obviously,  when  there  has  been  no  action  of  the 
supreme  court,  and,  necessarily,  no  such  notice,  the  limita- 
tion does  not  apply. 

Sub-section  1  of  section  258  of  the  by-laws  is  as  follows : 

"  Except  as  provided  in  sub-sections  two  and  three  of  this 

section,  the  contracts  for  benefits  undertaken  by  the  supreme 

court  do  not  include  assurance  against  self-destruction  or 

suicide,  whether  the  member  be  sane  or  insane." 

Sub-section  2  of  the  same  section  provides:  "  Any  mem- 
ber of  the  order  who  commits  suicide  shall,  ipso  facto^ 
void  all  his  benefit  certificates  and,  ?!p«<? /oo^,  all  benefits 
whatsoever,"  and  further  provides,  in  substance,  that  in 
case  of  suicide,  the  amount  provided  in  sub-section  3  shall 
be  paid.  Sub-section  3  provides,  in  substance,  that  if  a 
member  commits  suicide  within  three  years  from  the  date 
of  his  last  initiation  or  re-instatement,  one-thirtieth  of  the 
amount  of  his  mortuary  benefit  shall  be  paid  to  his  benefi- 
ciaries. The  constitution  and  by-laws  of  the  order  are  a 
part  of  the  contract  between  appellant  and  the  deceased. 
He  expressly  agreed  to  be  bound  by  them.  This  is  not 
controverted  by  appellee's  counsel,  whose  sole  contention  as 
to  the  question  of  suicide  is,  that  the  deceased  did  not  com- 
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mit  suicide.  Whether  he  did  or  not,  is  a  question  of  fact, 
depending  for  solution  on  the  evidence.  An  inquest  was 
held  on  the  body  of  Otto  Mutter  the  9th  and  10th  days  of 
October,  1899,  in  Lake  county,  Illinois,  where  he  resided 
while  living.  The  verdict  of  the  coroner's  jury  is  as 
follows: 

'•  We,  the  undersigned  jurors,  sworn  to  inquire  of  the 
death  of  Otto  Mutter,  on  oath,  do  find  that  he  came  to  his 
death  by  shooting  himself  with  a  shotgun." 

Then  follow  the  signatures  of  the  jurors. 

Edwin  J.  Whiting  testified  that  about  October  8th  or 
9th,  1899,  he  started  \Vith  his  wife,  little  daughter  and 
hired  girl  through  the  wood,  to  go  nutting;  and  about 
10:30  or  11  o'clock  in  the  morning  he  saw  Otto  Mutter 
about  seventy-five  feet  distant  from  him,  the  witness,  sit- 
ting with  his  back  against  a  stump,  with  his  right  foot 
bare;  that  he  casually  glanced  toward  Mutter  and  walked 
on;  that  he  didn't  see  the  gun  at  that  time;  couldn't  see  it; 
that  he  walked  straight  west,  and  when  he  had  walked 
about  half  a  block  he  heard  a  shot  behind  him  from  the 
east;  that  subsequently,  on  the  same  day,  witness'  brother 
told  him  that  a  man  had  killed  himself,  and  about  six 
hours  after  he  had  heard  the  shot  he  walked  over  to  see 
whether  Otto  was  the  man  and  saw  the  body.  He  de- 
scribes what  he  saw,  substantially  thus :  The  body  was 
lying  back  against  the  stump;  the  upper  part  of  the  head 
was  blown  oif,  from  the  eyes,  and  was  lying  directly  back 
on  top  of  the  stump;  he  was  facing  west,  his  right  foot 
bare,  and  his  left  foot  stretched  out;  some  of  his  brains 
were  on  the  stump;  his  hat  was  blown  to  pieces  and  the 
outside  rim  of  it  was  hanging  on  the  edge  of  the  stump. 
The  gun  was  grasped  in  his  right  hand,  the  stock  of  it  on 
the  ground  between  his  feet,  the  barrel  up  and  down  his 
breast,  the  muzzle  about  to  his  neck;  a  couple  of  whisky 
bottles  were  about  eight  or  ten  feet  to  the  northeast  of 
him,  and  a  pipe  was  lying  by  his  side.  '*  No  one  else  was 
round  there  when  I  passed,  or  just  before  I  heard  the  shot. 
I  looked  at  the  gun  and  found  that  the  right  barrel  had  been 
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discharged.  The  left  barrel  was  loaded  and  the  hammer 
cocked." 

Charles  A.  "Whiting  testified  that  he  was  at  the  place 
where  Mutter  was  found  dead,  about  4:30  o'clock.  His 
testimony  is  substantially  the  same  as  that  of  E.  J.  Whit- 
ing, and  in  addition  to  testifying  that  Mutter's  right  foot 
was  bare,  he  testified  that  his  stocking  and  shoe  were  on 
his  left  foot,  also  that  one  of  the  whisky  bottles  was  full 
and  that  he  should  judge  a  good  drink  was  out  of  the  other. 

Andrew  Rump  testified  that  about  3:30  o'clock  p.  m.,  he 
was  walking  on  the  west  side  of  the  Northwestern  rail- 
way track,  and  saw  the  body  west  of  the  track.  Hi*  evi- 
dence is  corroborative  of  that  of  the  Whitings,  except  that 
he  says  both  of  Mutter's  feet  were  bare.  He  says  that  tlie 
gun  was  a  nice-looking,  double-barrel,  breech-loading  shot- 
gun. 

Carl  Peterson  testified  that  he  knew  Otto  Mutter  for 
about  three  months;  that  they  worked  at  the  same  place; 
that  Otto  drank  from  one  dozen  to  two  'dozen  bottles  of 
beer  daily,  and  that  about  the  latter  part  of  August  he 
heard  Otto  complain  that  his  wife  was  sick,  that  he  could 
get  no  sleep  at  night,  and  that  if  she  didn't  get  better  he 
would  blow  his  head  oflf,  because  there  was  nothing  but 
doctors. 

John  Speld,  financial  secretary  of  the  subordinate  lodge 
to  which  Otto  Mutter  belonged,  testified  that  Mutter  came 
to  the  lodge  a  meeting  or  two  before  his  death,  and  that 
he  acted  in  a  peculiar  way,  as  if  he  had  been  drinking,  and 
that  witness  smelled  whisky  or  drink  on  his  breath;  also 
that.  Mutter  said  to  him  that  he  was  unhappy;  that  his 
wife  was  always  sick,  and  he  saw  no  improvement  and  was 
tired  of  it.  John  Plantin  corroborated  Speld  as  to  Mutter's 
appearance  at  the  lodge. 

Anna  Ryan  testified  that  she  worked  in  Mutter's  house 
in  October,  1899,  and  that  October  8th  she  saw  him  clean- 
ing his  gun  before  he  left  the  house. 

Appellee  testified,  in  substance,  that  she  and  her  husband 
lived  happily  together;  that  he  often  went  hunting,  and 
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even  when  working  often  took  his  gun  with  him;  that  the 
morning  of  October  8th  he  took  his  gun  with  him;  that  he 
kissed  her  good-bye,  as  he  usually  did  when  leaving,  and 
said  he  would  return  by  seven  o'clock,  if  not  sooner;  that 
his  credit  was  good,  and  he  worked  steadily,  and  that  she 
didn't  see  him  come  home  drunk. 

Charles  Peterson  testified  that  he  saw  Mutter's  gun  at 
his,  Mutter's,  house,  about  three  months  before  his  death; 
that  then  it  appeared  to  be  all  right;  that  in  the  summer 
next  after  his  death,  he  again  saw  and  examined  the  gun 
and  found  it  in  bad  condition;  that  the  hammers  were  more 
or  less  loose;  that  of  the  right  barrel  more  so;  that  '*  the 
hammer  would  stay  up  all  right,  and  anything  touch  it  of 
course  would  go  off  without  touching  trigger." 

Appellee  testified  that  she  got  the  gun  from  the  coroner 
and  that  she  took  it  to  Peterson's  house  just  as  it  came 
from  the  coroner. 

Charles  Whiting,  who  was  a  member  of  the  coroner's 
jury,  testified  that  the  gun  was  examined  by  that  jury; 
that  it  was  opened  by  the  foreman  of  the  jury  and  the 
cartridges  taken  out;  that  each  member  of  the  jury  looked 
at  the  gun,  and  each  one  pulled  the  triggers;  that  the  trig- 
gers were  pretty  hard,  and  had  to  be  pulled  before  the 
hammers  would  go  down;  that  witness  tried  to  push  the 
hammers  down  without  pulling  the  triggers;  that  the  left 
barrel  was  loaded  and  the  other  empt}^  and  that  the  gun 
was  in  good  condition.  The  gun  was  not  produced  on  the 
trial. 

The  foregoing  was  substantially  all  the  evidence  bearing 
on  the  question  of  suicide.  The  finding  of  the  court 
necessarily  included  a  finding  that  the  deceased  did  not 
commit  suicide.  We  think  it  unnecessary  to  discuss  the 
evidence  or  comment  on  it.  Our  conclusion,  after  careful 
consideration,  is  that  the  finding  of  the  court  that  Otto 
Mutter  did  not  commit  suicide,  is  manifestly  against  the 
weight  of  the  evidence.  Therefore  the  judgment  will  be 
reversed  and  the  cause  remanded. 


Chicago — First  District — A.  D.  1903.      525 


Imperial  Mfg.  Co.  v.  Schwartz. 


105 
110 


525 

•187 


Imperial  Mannfacturlnt;  Co.  et  al.  r.  Ignatz  Schwartz. 

1.  Statutes— iSec Won  220  of  the  Criminal  Code^Corporate  Names, 
—Section  220  of  the  Criminal  Code  does  not  prohibit  the  mere  assump- 
tion of  a  corporate  name,  but  the  putting  forth  of  a  sign  or  advertisement 
and  tlierein  assuming  a  corporate  name  for  a  particular  purpose,  namely, 
for  the  purpose  of  soliciting  business.  The  mere  assumption  of  a  name 
appropriate  for  a  corporation  would  l)e  no  violation  of  the  statute;  nor 
would  the  putting  forth  of  a  sign  or  advertisement  in  which  a  corpo- 
rate name  is  assumed,  if  not  done  for  the  purpose  of  soliciting  business, 
constitute  such  violation. 

2.  TrademilRKS— -Public  Are  Entitled  to  Protection,— The  public  are 
entitled  to  protection  from  the  use  of  previously  appropriated  names  or 
symbols  in  such  manner  as  may  deceive  them  by  indicating  or  leading 
to  the  purchase  of  one  thing  for  another. 

3.  SAUE^Right  of  a  Corporation  to  the  Use  of  its  Name,— The  right 
of  a  corporation  to  the  use  of  its  name,  can  be  no  greater  or  dififerent  in 
principle  dian  that  of  an  individual;  and  although  an  individual  may 
acquire  the  right  to  use  his  name  as  a  trademark,  he  may  be  enjoined 
from  doing  so,  if  some  other  person  having  the  same  name,  has  pre- 
viously acquired  the  right  to  use  it  as  a  trademark  upon  his  goods. 

Bill  for  an  Injnnction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1902.  Affirmed.  Opinion 
filed  January  16,  1903. 

This  is  an  appeal  from  an  interlocutory  order  granting 
an  injunction. 

The  bill  of  complaint  sets  out  that  complainant  Schwartz 
has  been  trading  under  the  name  of  "  Imperial  Manufactur- 
ing Company,  I.  Schwartz,  proprietor,"  in  Chicago  for 
about  four  years,  and  has  spent  money  building  up  a  valu- 
able trade;  that  one  Levin,  who  is  made  a  party  defendant, 
had  been  his  clerk  for  several  years,  learning  of  his  forms 
of  stationery  and  methods  of  advertising;  that  having  left 
appellee's  employ,  Levin  induced  the  other  individual 
defendants  to  go  into  the  same  line  of  business,  and  in  order 
to  deceive  the  public,  to  adopt  a  name,  style  and  title 
identical  with  that  which  was  being  used  by  complainant; 
that  the  new  organization,  under  the  name  "The  Imperial 
Manufacturing  Company,"  appellant  herein,  is  deceiving 
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the  public  and  stealing  appellee's  trade,  using  similar 
stationery  and  complainant's  methods  of  business,  causing 
appellee  irreparable  injury,  etc. 

It  is  stated  in  the  answer  that  appellant  has  been  incor- 
porated in  this  state,  and  it  is  alleged  that  appellee, 
Schwartz,  had  theretofore  been  using  the  name  in  con- 
troversy, pretending,  to  be  a  corporation,  and  so  imposing 
upon  the  public;  that  until  after  appellant's  incorporation, 
appellee  did  not  make  use  in  connection  with  the  name 
"Imperial  Manufacturing  Compan}^"  of  the  words  "L 
Schwartz,  proprietor."  It  is  further  claimed  that  by  reason 
of  an  unfulfilled  promise  of  partnership  with  Schwartz,  said 
Levin  was  as  much  entitled  to  use  the  name  as  appellee, 
and  it  is  denied  that  appellant  is  simulating  the  latter's 
stationery  and  business  methods. 

The  Circuit  Court  found  the  facts  substantially  as  set  up 
in  the  bill  and  issued  the  injunction  complained  of,  from 
which  this  appeal  is  prosecuted. 

SiGMUND  S.  Jonas,  attorney  for  appellants;  Eosenthal, 
KuRz  &  HiRscHL,  of  counsel. 

Friedman  &  Kogan,  attorneys  for  appellee;  John  S. 
Stevens,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

By  the  injunction  order  appellants  are  enjoined  from 
deceiving  the  public  by  using  the  name,  "  The  Imperial 
Manufacturing  Company,"  in  any  business  similar  to  that 
heretofore  carried  on  by  said  complainant  under  the  trade 
name  of  "The  Imperial  Manufacturing  Company,"  and 
from  simulating,  for  the  purpose  of  deception,  or  in  any 
way  imitating  the  advertisements,  circulars,  letters,  or 
other  forms  or  methods  used  by  said  complainant  in  his 
said  business,  "  for  the  purpose  upon  the  part  of  said 
defendants  to  thereby  secure  or  appropriate  to  themselves 
the  name,  business  or  reputation  therein  of  said  complain- 
ant," until  the  further  order  of  court. 

It  is  contended  that  appellee  is  without  equity  because 
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it  is  said  he  has  been  using  the  name  **  Imperial  Manufac- 
turing Company,"  a  corporate  name,  in  violation  of  section 
220  of  the  Criminal  Code.  That  section  is  as  follows :  "  If 
any  company,  association  or  person  puts  forth  any  sign  or 
advertisement,  and  therein  assumes,  for  the  purpose  of 
soliciting  business,  a  corporate  name,  not  being  incorpo- 
rated, or,  being  incorporated,  puts  forth  any  sign  or  adver- 
tisement, assuming  any  other  or  different  name  than  that 
by  which  it  is  incorporated  or  authorized  by  law  to  act, 
such  company,  association  or  person  shall  be  fined  not  less 
than  $10,  nor  more  than  $200,  and  a  like  sum  for  each  day 
he  or  it  shall  continue  to  offend  after  having  been  once 
fined." 

It  has  been  said  of  this  statute,  "What  the  statute 
denounces  is  not  merely  the  assuming  of  a  corporate  name, 
but  the  putting  forth  a  sign  or  advertisement,  and  therein 
assuming  a  corporate  name  for  a  particular  purpose,  namely, 
for  the  purpose  of  soliciting  business.  The  mere  assump- 
tion of  a  name  appropriate  for  a  corporation  would  be  no 
violation  of  the  statute;  nor  would  the  putting  forth  of  a 
sign  or  advertisement  in  which  a  corporate  name  is  assumed, 
if  not  done  for  the  purpose  of  soliciting  business,  consti- 
tute such  violation."  Edgerton  v.  Preston,  15  111.  App. 
23-26. 

Without  this  statute  there  appears  to  be  nothing  neces- 
sarily improper,  nothing  malum  in  se,  in  the  use  by  private 
persons  in  their  business,  of  names  of  the  character  of  those 
usually  applied  to  corporations.  Such  use  has  been  com- 
mon and  has  been  deemed  perfectly  legitimate.  If  such 
name  is  used  to  deceive  the  public,  the  deception,  the  im- 
proper use  made  of  the  name,  not  the  name  itself,  constitutes 
the  fraud.  In  the  case  before  us,  it  does  not  appear  that 
appellee  was  using  the  name  in  controversy  for  any  improper 
purpose.  Appellant's  only  charge  is  that  appellee  has  been 
"  imposing  on  the  public  by  pretending  to  be  a  corporation," 
such  alleged  imposition  consistingsolely  in  the  fact  that  he 
has  conducted  his  business  for  three  years  under  the  name 
of  Imperial  Manufacturing  Company.    What  the  statute 
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prohibits  is  the  use  of  a  corporate  name  *'  for  the  purpose 
of  solicitinif  business."  As  said  in  Edgerton  v.  Preston, 
Bupra^  "  The  court  could  not  say  as  a  matter  of  law,  that 
such  was  the  purpose."  In  Best  Brewing  Company  v.  Vin- 
terum,  67  111.  App.  555,  where  the  appellee  was  doing  busi- 
ness as  "  United  States  Show  Case  Company,"  it  was  held 
that  there  was  no  sufficient  evidence  in  the  record  to  war- 
rant the  court  in  holding  that  appellee  had  violated  the 
statute  by  soliciting  business  under  the  corporate  name.  It 
is  not,  therefore,  enough  to  show  the  mere  use  of  the  name 
to  make  out  a  violation  of  the  statute;  there  must  be  some 
evidence,  at  least,  tending  to  show  such  use  as  the  statute 
forbids.  We  are  referred  by  appellant's  counsel  to  the 
original  opinion  in  Hazelton  Boiler  Company  v.  Eazelton 
Tri]X)d  Boiler  Company,  30  Northwestern  Reporter,  339- 
344,  where  it  was  said,  in  substance,  that  the  assumption 
and  use  of  a  corporate  name  by  persons  not  incorporated 
was  in  violation  of  law.  But  the  same  case  is  reported  in 
142  111.  494,  and  it  appears  that  upon  more  mature  consid- 
eration the  Supreme  Court  abandoned  the  view  at  first 
taken  and  omitted  from  their  final  opinion  the  language 
above  referred  to. 

It  appears,  however,  that  whatever  may  have  been  his 
former  method  of  using  the  name,  when  this  bill  of  com- 
plaint was  filed  appellee  was  trading  under  the  name  of 
"  Imperial  Manufacturing  Company.  I.  Schwartz,  proprie- 
tor." This  modification  clearly  obviated  the  objection 
urged.  No  one  could  well  be  misled  to  suppose  that  a  name 
so  used  was  that  of  a  corporation.  When,  therefore,  this  bill 
was  filed,  we  see  no  evidence  whatever  that  appellee  was 
not  entitled  to  come  into  a  court  of  equity  and  seek  the 
relief,  if  any,  to  which  he  may  be  entitled. 

It  is  quite  apparent  here  and  is  not  denied,  that  the  indi- 
vidual appellants,  learning  that  the  name  under  which 
appellee  had  been  doing  business  was  not  that  of  a  corpora- 
tion, concluded  that  it  might  be  to  their  advantage,  to  enable 
them  to  take  some  of  appellee's  business  and  injure  the 
latter,  with  whom  one  of  them  at  least,  Levin,  had  diti[iculty. 
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if  they  should  form' a  corporation  and  appropriate  appellee's 
business  name.  Whether  they  supposed  that  by  so  doing 
they  could  exclude  appellee  from  further  use  of  the  name 
and  wholly  appropriate  to  themselves  the  reputation  and 
business  he  had  built  up  under  it,  does  not  definitely  appear. 
But  '*  if  they  established  their  new  business  and  sought  to 
conduct  it  with  the  fraudulent  and  wrongful  intention  of 
attracting  to  themselves  the  custom  intended  for  appellee, 
this  is  clearly  a  fraud  upon  the  rio^hts  of  the  latter."  Alle- 
gretti  V.  Chocolate  Cream  Co.,  177  111.  129-133. 

Furthermore,  "  the  public  are  entitled  to  protection  from 
the  use  of  previously  appropriated  names  or  symbols  in 
such  manner  as  may  deceive  them  by  inducing  or  leading 
to  the  purchase  of  one  thing  for  another."  Matsell  v. 
Flanagan,  2  Abb.  Pr.  N.  S.  459;  Hopkins  Amusement  Com- 
pany V.  Charles  Frohman,  103  III.  App.  613.  It  is,  we  think, 
also  true,  that  the  public  are  entitled  to  protection  from 
being  misled  to  trade  with  parties  not  known  to  them, 
under  the  impression  that  they  are  doing  business  with  an 
established  firm  or  person  with  whom  they  have  been 
accustomed  to  deal.  It  seems  to  be  conceded  by  appellant's 
counsel  that  "a  modified  injunction  would  have  been  appli- 
cable "  in  this  case;  but  it  is  said  the  appellant  corporation 
had  the  right  to  use  the  name  in  some  way.  In  Boiler  Co. 
V.  Tripod  Boiler  Co.,  137  III.  231-233,  it  is  said :  "  The  right 
of  a  corporation  to  the  use  of  its  name,  can  be  no  greater  or 
different  in  principle  than  that  of  an  individual;  and  although 
an  individual  may  acquire  the  right  to  use  his  name  as  a 
trade-mark,  he  may  be  enjoined  from  doing  so,  if  some  other 
person,  having  the  same  name,  has  previously  acquired  the 
right  to  use  it  as  a  trade-mark  upon  his  goods."  Where,  as 
here,  so  far  as  appears  from  the  present. record,  the  corporate 
name  was  selected  and  the  corporation  organized  for  the  ex- 
press purpose  of  diverting,  by  deception  and  fraud,  the  trade 
and  business  of  appellee,  and  with  the  fraudulent  and  wrong- 
ful intention  of  appropriating  by  such  means  the  business, 
good-will  and  patronage  which  appellee  had  built  up  under 
the  same  name,  we  think  it  not  improper  in   this  case  to 
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restrain  its  use,  as  was  done,  in  the  business  in  which  appel- 
lee has  been  using  the  name,  and  any  business  of  similar 
character,  "  for  the  purpose  upon  the  part  of  said  defend- 
ants to  thereby  secure  or  appropriate  to  themselves  the 
name,  business  or  reputation  therein  of  said  complainants." 
As  we  interpret  this  order  it  restrains  the  use  of  the  name 
for  fraudulent  and  deceptive  purposes.  Otherwise  the  cor- 
poration is  not  restrained  by  the  order  complained  of,  from 
using  its  corporate  name.  We  are  of  opinion  that  the  sig- 
nificance of  the  order  might  be  more  clearly  stated  and 
remove  any  ambiguity.  If  upon  final  hearing  it  should  be 
found  that  the  injunction  ought  to  be  made  perpetual,  this 
will  probably  be  done.  As  we  understand  its  meaning,  it 
is  not  erroneous,  and  the  order  of  the  Circuit  Court  is  there- 
fore affirmed. 


Edward  E.  Sprague  v.  Monarch  Book  Company. 

1.  Ivjuscno^s— Where  Notice  Mtist  be  (jWwn.— Notice  of  an  appli- 
cation for  injunction  must  be  given  unless  it  is  clearly  necessary  to  act 
without  notice. 

Bill  for  an  Injnnction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1902.  Reversed.  Opinion 
filed  January  16,  1903. 

This  is  an  appeal  from  an  interloctury  order  of  the  Cir- 
cuit Court  of  Cook  County,  granting  a  temporary  injunc- 
tion without  notice. 

The  bill  of  complaint,  filed  by  the  appellee,  alleges  that 
the  Monarch  Book  Company  for  several  years  has  been  and 
is  now  engaged  in  the  business  of  manufacturing,  publish- 
ing and  selling  at  wholesale,  popular  subscription  books,  and 
that  it  was  incorporated  under  the  laws  of  the  State  of 
Illinois,  May  25th,  A.  D.  1894;  that  its  present  place  of 
business  is  in  Chicago,  with  a  branch  office  in  Philadelphia; 
that  its  business  is  carried  on  by  means  of  agencies  estab- 
lished in  every  state  and  territory  of  the  United  States; 
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that  during  .the  year  it  employs  thousands  of  local  canvass- 
ers; that  it  was  the  first  to  use  the  word  Monarch  in  con- 
nection with  any  firm  or  company  engaged  in  selling  books; 
that  the  word  Monarch  in  the  book  business  has  an  arbi- 
trary meaning,  and  is  not  descriptive,  but  has  become  ex- 
clusively identified  with  the  books  and  publications  of  appel- 
lee; that  it  now  has  a  reputation  with  the  people  of  the 
United  States  as  a  book  publishing  concern  for  honesty  and 
fair  dealing;  that  it  has  expended  a  very  large  amount  of 
money  in  advertising  its  name  as  a  house  publishing  and 
selling  books;  that  it  has  a  paid-up  capital  and  assets  of 
$100,000  and  a  surplus  of  $75,000,  while  the  alleged  capital 
of  appellant  is  |10,000,  and  will  consist,  as  appellee  is  in- 
formed, of  the  assets  of  J.  H.  Moore  &  Company,  an  unsuc- 
cessful concern;  that  the  name  Monarch  Book  Company 
appears  upon  each  one  of  its  own  publications;  that  appel- 
lant with  other  persons  has  conspired  to  deprive  the  appellee 
of  the  profits  that  had  accrued  to  it  and  which  would  fairly 
be  earned  by  it  by  reason  of  such  a  large  expenditure  of 
money,  and  with  intention  of  taking  advantage  of  the  repu- 
tation earned  by  the  Monarch  Book  Company  and  of 
deceiving  and  misleading  the  public  into  believing  that  the 
Monarch  Book  Company  had  established  a  wholesale  branch 
of  its  own  business  under  the  title  of  "  Monarch  Wholesale 
Company,"  and  meaning  and  intending  to  engage  in  an 
unfair  and  unlawful  competition  in  trade  with  the  Monarch 
Book  Company.  Appellants,  on  or  about  March  13,  1902, 
made  an  application  to  the  Secretary  of  State  of  Illi- 
nois for  incorporation  under  the  laws  of  the  State  of  Illi- 
nois, under  the  name  of  "  Monarch  Wholesale  Companj^;" 
that  the  purpose  and  object  of  said  Monarch  Wholesale 
Company,  as  stated  in  their  application  for  incorporation,  is 
to  print,  bind,  publish,  buy,  sell  and  advertise  books,  period- 
icals, pamphlets  and  papers,  and  carry  on  a  general  publish- 
ing business;  that  the  name  of  the  said  proposed  corporation 
has  been  adopted  to  mislead  the  public;  that  appellee 
believes  that  great  confusion  will  arise  at  the  postoffices  in 
the  delivery  of  letters  or  other  mail  addressed  to  the  two 
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companies;  that  if  appellant  and  his  associates  are  permitted 
to  effect  the  incorporation  of  their  company,  great  and 
irreparable  loss  and  damage  will  accrue  to  the  Monarch 
Book  Company,  which  can  not  be  adequately  compensated 
by  money  damages. 

Prayer  is  for  perpetual  injunction  restraining  "  defend- 
ants "and  each  of  them  from  completing  said  proposed 
incorporation  or  from  using  the  name  "  Monarch  Wholesale 
Company  "  as  a  firm  or  copartnership,  or  from  using  the 
name  *' Monarch "  in  connection  with  the  publication  or 
sale  of  books,  or  holding  themselves  out  as  in  any  way  con- 
nected with  the  Monarch  Book  Company;  and  that  the  said 
"  defendants "  be  likewise  restrained  in  like  effect  while 
this  cause  is  proceeding  to  final  decree.  Motion  for  an 
injunction  was  heard  on  the  bill  and  the  order  for  a  writ 
of  injunction  thereupon  was  issued. 

Newman,  Nobthruf  &  Levinson,  attorneys  for  appel- 
lant; Aaron  Hkims,  of  counsel. 

Fklsenthal  &  Foreman,  attorneys  for  appellee. 

Mr.  Justice  Burke  delivered  the   opinion  of  the  court. 

In  this  case  the  Circuit  Court  ordered  the  issuance  of  a 
writ  for  temporary  injunction  without  notice. 

Appellant  asks  that  order  be  reversed  on  the  ground  that 
it  was  issued  without  notice  to  himself  or  to  any  of  the 
defendants  and  that  no  facts  appear  in  the  hill  or  affidavit 
which  warrant  the  issuance  of  an  injunction  without 
notice.  The  statute,  section  3,  chapter  69,  (Injunctions)  R. 
S.,  is,  viz.: 

"No  court,  judge,  or  master, shall  grant  an  injunction 
without  previous  notice  of  the  time  and  place  of  the  appli- 
cation having  been  given  to  the  defendants  to  be  afi'ected 
thereby,  or  such  of  them  as  can  conveniently  be  served, 
unless  it  shall  appear  from  the  bill  or  affidavit  accompany- 
ing the  same  that  the  rights  of  the  company  will  be  unduly 
prejudiced  if  the  injunction  is  not  issued  immediately  or 
without  such  notice.'' 

The  affidavit  attached  to  the  bill  contains  no  allegation 
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that  the  rights  of  the  company  will  be  unduly  prejudiced  if 
the  injunction  is  not  issued  without  notice.  The  bill 
alleges  that  (1)  the  Monarch  Book  Company  has  a  large 
capital  invested  and  is  widely  known  as  publishers  and  sell- 
ers of  books  and  sends  out  a  large  amount  of  advertisers; 
that  (2)  defendants  made  an  application  to  the  Secretary  of 
State  of  Illinois  under  the  name  of  "  Monarch  Wholesale 
Company;"  that  (3)  the  defendants,  through  the  proposed 
corporation  of  Monarch  Wholesale  Company,  intend  to 
cover  the  same  territory  and  handle  the  same  class  of  pub- 
lications as  handled  by  the  company,  and  intend  to  engage 
in  unfair  competition  in  trade  and  thereby  to  mislead  the 
public  into  believing  that  the  Monarch  Wholesale  Com- 
pany is  but  the  wholesale  department  of  the  company;  (4) 
that  therebj'  confusion  will  arise  at  the  postofBces  in  the 
delivery  of  mail  and  that  if  said  defendants  are  permitted 
to  perfect  the  corporation,  irreparable  loss  and  damage  will 
accrue  to  the  company. 

It  appears  from  the  bill  that  the  company  has  offered  to 
repay  defendants  moneys  expended  by  them  in  and  about 
procuring  license  for  incorporation,  and  the  company  fur- 
ther states  in  its  bill  that  said  defendants  have  wholly 
refused  and  still  refuse  to  desist  from  completing  their  pro- 
posed incorporation,  and  will,  unless  restrained  by  injunc- 
tion, perfect  such  organization  and  carry  out  the  purposes 
for  which  said  company  is  sought  to  be  incorporated.  No 
allegation  is  found  in  the  bill  which  states  any  reason  why 
an  injunction  should  be  granted  without  notice  to  the 
defendants.  It  is  not  therein  stated  that  they  or  some  of 
them  could  not  have  been  conveniently  served  with  notice. 
It  is  true  that  notice  will  not  be  required  when  the  mere 
act  of  giving  notice  may  be  productive  of  the  mischief 
apprehended.  1  High  on  Injunctions,  Sec.  22.  The  bill 
need  not  contain  a  statement  that  the  giving  of  notice 
would  be  productive  of  the  injury  sought  to  be  avoided,  but 
the  allegations  of  fact  must  be  such  that  a  conclusion 
fairly  may  be  drawn  therefrom  that  the  acts  sought  to  be 
enjoined  will  be  completed  and  thereby  the  rights  of  the 
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complainant  unduly  prejudiced  if  the  injunction  prayed  for 
is  not  issued  without  notice.  To  obviate  the  necessity  of 
giving  notice  a  mere  possibility  that  the  giving  of  notice 
of  the  application  for  injunction  might  produce  or  enhance 
imaginary  mischief  is  not  sufficient.  The  well-settled  rule 
is  that  notice  of  the  application  for  injunction  must  be 
given  unless  it  is  clearly  necessary  to  act  without  notice. 
Nusbaum  v.  Locke,  53  111.  App.  244;  Chicago  City  Rail- 
way Co.  V.  Montgomery  Ward  &  Co.,  7  6111.  App.  536. 

It  is  insisted  that  unless  jurisdiction  had  been  granted 
without  notice  to  defendants,  that  they  might  have  com- 
pleted their  proposed  organization  before  the  application 
for  injunction  could  have  been  heard  by  the  court;  but  no 
statement  to  that  effect  is  made  in  the  bill,  and  it  does  not 
appear  to  us,  by^  reading  the  allegations  of  the  bill  as  set 
forth  in  the  abstract  of  record,  there  would  not  have  been 
sufficient  time,  after  the  complainant  concluded  to  close  his 
negotiations  with  the  defendants,  to  have  served  notice  of 
the  intended  application  to  the  court  upon  those  defendants 
who  conveniently  could  have  be^n  served.  The  statutory 
acts  necessary  to  complete  the  incorporation  in  this  case 
would  have  required  sending  or  writing  to  Springfield  and 
consequently  the  lapse  of  some  considerable  time.  Further, 
conceding  the  possibility  that  the  defendants  could  have 
completed  their  proposed  organization  before  an  order  for 
an  injunction  could  have  been  procured,  if  notice  had  been 
given,  nevertheless  it  does  not  follow  that  irreparable  injury 
or  any  injury  whatever  would  have  come  to  the  complain- 
ant, merely  because  of  the  completion  of  the  proposed 
organization.  The  bill  does  not  show,  nor  can  it  be  inferred 
from  any  allegations  therein,  that  the  mere  completion  of 
the  proposed  organization  would  have  deprived  the  com- 
pany of  its  rights,  nor  does  it  appear  therefrom  that  the 
rights  of  the  defendants  would  have  become  greater  in  con- 
sequence of  the  completion  of  their  proposed  organization. 
If  complainant  can  show  that  he  has  the  exclusive  right  to 
the  use  of  the  word  "  Monarch"  in  the  prosecution  of  his 
business,  the  fact,  of  itself,  that  the  court  is  called  upon  a 
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few  hours  earlier  or  later  to  protect  his  rights  can  work  no 
irreparable  loss  or  damage  to  him.  The  injanction  order 
further  restrains  the  defendants  from  holding  themselves 
out  to  the  public  as  connected  with  or  as  a  branch  or  depart- 
ment of  the  company.  It  is  self-evident  that  no  irreparable 
loss  could  have  come  to  the  company  in  connection  with 
this  matter,  if  notice  had  been  given  to  the  defendants 
before  application  for  injunction  was  made.  We  desire  to 
emphasize  by  repeating  the  language  used  by  this  court  in 
Chicago  City  Railway  Co.  v.  Montgomery  Ward  &  Co., 
supra^  "  The  extraordinary  remedy  of  injunction  without 
notice  should  not  be  allowed  except  in  extreme  cases,"  and 
we  will  add  that  the  injunction  writ  must  not  be  granted 
except  in  cases  where  the  statute  is  strictly  complied  with. 
If  a  defendant  who  is  financially  irresponsible  is  about  to 
withdraw  money  from  the  bank,  an  injunction  without 
notice  may  be  shown  to  be  necessary.  Where  Vue  facts 
stated  show  that  there  is  imminent  danger  of  prejudicial 
action  if  notice  be  first  given,  injunction  may  be  granted 
without  notice,  but  the  remedy  by  injunction  is  of  such  a 
nature  that  it  should  not  be  invoked  except  in  extraordi- 
nary cases.  Such  is  the  practice  in  this  county,  that  notice 
of  application  for  injunction  may  be  given  the  defendant 
and  immediate  application  be  made  to  the  court  to  grant  an 
order  for  temporary  injunction  and  if  the  court  can  not 
hear  the  matter  at  once,  he  may  set  the  time  for  hearing  for 
an  early  hour  and  enter  such  order  as  will  preserve  the 
rights  of  the  parties  and  hold  the  matters  in  controversy 
in  statu  quo  until  such  hearing,  and  a  court  with  power  to 
grant  an  injunction  may  be  found  in  session  substantially 
at  all  hours  of  the  day.  Board  of  Trade  v.  Kiordan,  94  111. 
App.  298;  Leiter  v.  Baude,  99  111.  App.  64.  There  is  no 
allegation  that  the  defendants  are  financially  irresponsible. 

We  decide  upon  the  facts  of  this  record  that  the  injunc- 
tion in  this  case  was  improperly  issued  without  notice. 

The  order  will  be  reversed  and  the  injunction  dissolved. 
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|a2048  825     Joseph  N.  Barker,  Trustee,  et  al.  v.  William  Fitzgerald. 

1.  Equity  Jurisdiction— WiZZ  Oive  Affirmative  or  Defensive  Relief, 
— A  court  of  equity  will  give  appropriate  affirmative  or  defensive  relief, 
as  may  be  required  by  the  circumstances,  from  the  consequences  of  any 
mistake  of  fact,  which  is  a  material  element  of  the  transaction  concern- 
ing which  relief  is  sought,  and  wliich  mistake  is  not  the  result  of  the 
mistaken  parties*  own  violation  of  some  legal  duty,  provided  that  no 
adequate  remedy  can  be  had  at  law. 

2.  Mistake—^  Mental  Condition.—A  mistake  is  always  a  mental 
condition  or  conception.  This  may  be  either  active  or  passive.  When 
active,  the  mental  condition  or  belief  may  be  that  a  certain  matter  or 
thing  exists  which  really  does  not  exist,  or  that  a  subject-matter  or 
thing  existed  at  some  past  time,  which  did  not  really  exist. 

3.  Same— Aftwf  Be  Material  to  Transaction  to  Entitle  a  Party  to 
Relief.— A  mistake,  to  entitle  a  ^rty  to  relief  on  account  thereof,  must 
be  material  to  the  transaction,  affecting  its  substance,  and  not  merely 
one  of  its  incidents:  and  the  mistake  itself  must  be  so  important  that  it 
determines  the  conduct  of  the  mistaken  party  or  parties.  To  warrant  a 
rescission  the  evidence  of  this  must  be  clear  and  positive. 

4.  Same— OnZy  Reasonable  Diligence  Required,  —While  reasonable  d il- 
igence  is  required  of  all  parties  in  the  transaction  of  business,  it  is  not 
enough  to  prevent  relief,  in  case  of  a  mutual  mistake,  that  the  party 
oomplainant  might,  had  he  done  all  within  his  power,  have  ascertained 
the  truth. 

5.  Rescission  of  Contracts- Condition  of  Affairs  Must  Be  Such  that 
a  Substantial  Restoration  Can  Be  Made,— In  order  to  entitle  a  party  to 
a  rescission  of  a  contract  on  the  ground  of  a  mutual  mistake,  the  condi- 
tion of  affairs  must  be  such  that  a  substantial  restoration  can  be  made. 

Bill  to  Cancel  a  Lease.- Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Edmund  W.  Burke,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion 
filed  January  30,  1903. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  can- 
celing a  certain  lease  upon  terms  and  conditions  stated  in 
the  decree.  The  testimony  taken  in  the  case  and  embraced 
in  the  record  here  presented  is  very  voluminous.  From 
the  report  of  the  master  to  whom  the  cause  was  referred 
it  appears  that  November  1,  1892,  Joseph  N.  Barker,  as 
trustee,  Carrie  L.  W.  Hoops,  and  Charles  H.  Hoops,  exe- 
cuted a  lease  of  the  premises  known  as  167  and  169  Wa- 
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bdsh  avenue  to  William  Fitzgerald  for  the  term  of  ninety- 
nine  yeirs,  beginning  October  1,  1892,  at  a  rental  of 
$15,000  per  annum.  The  lease  contains  a  recital  that  les- 
sors, in  consideration  of  rents  and  $25,000  to  be  expended 
by  the  lessee  in  adding  two  or  more  stories  to  present 
building  and  improving  same  to  the  extent  of  that  sum, 
and  in  consideration  of  the  covenants  on  the  part  of  the 
lessee,  leased  unto  him  the  premises  for  the  term  men- 
tioned. The  lessee  covenanted  that  he  would  within  two 
years  from  May  1,  1893,  expend  the  sum  of  $26,000  upon 
the  premises,  by  adding  thereto  two  stories  upon  the  build- 
ing then  situated  upon  167  and  169  Wabash  avenue,  and 
in  other  betterments  and  improvements  of  the  then  exist- 
ing building,  the  plan  for  such  improvements  to  be  sub- 
mitted and  to  be  made  reasonably  satisfactory  to  the 
lessor;  and  that  when  the  said  additions  and  improvements 
should  be  made,  they  were  to  inure  to  the  benefit  of  and 
become  the  property  of  the  lessors,  and  should  be  made  at 
the  cost  of  the  lessee,  free  from  all  mechanics'  and  other 
liens  on  said  premises. 

The  master  further  reported  that  early  in  1894,  the 
lessee  had  plans  of  the  two  additional  stories  required  by 
the  lease,  which  plans  were  submitted  to  the  lessors,  but 
were  not  carried  out  by  the  lessee,  because  his  investiga- 
tion had  satisfied  him  that  the  existing  walls  and  founda- 
tions of  the  building  would  not  carry  two  additional  sto- 
ries,  unless  the  walls  and  foundations  were  reinforced  and 
strengthened,  to  do  which,  he  contended,  would  cost, 
including  the  two  extra  stories,  a  very  large  sum  of  money, 
in  excess  of  the  $25,000  which  he  had  agreed  to  expend  in 
putting  on  the  two  additional  stories  and  other  betterments 
of  the  building. 

The  master  further  found  that  the  building  in  question, 
owing  to  the  condition  of  the  walls  and  foundations  as  the 
same  existed  at  the  time  of  the  making  of  the  lease,  would 
not,  with  safety,  have  admitted  of  the  construction  of  the 
two  additional  stories  required  by  the  lease;  that  the  existing 
walls  and  foundations  would   not  have  carried  the  two 
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additional  stories  contemplated  by  the  lease,  without  a 
large  expenditure  of  money,  in  changing  and  strengthivn- 
ing  the  walls  and  foundations,  and  that  said  necessary- 
work  would  to  a  great  extent  have  changed  the  method  of 
the  construction  of  the  building  by  requiring  additional 
walls  and  foundations  and  interior  supports,  and  that  the 
adding  of  the  two  additional  stories,  including  the  neces- 
sary changes  and  work  of  reinforcing  the  walls  and  foun- 
dations, could  not  have  been  done  for  $25,000. 

The  master  found  that  both  Barker  and  Fitzgerald  were 
mistaken  as  to  the  condition  of  the  building,  its  walls, 
foundations  and  supports;  that  Barker,  in  negotiations 
leading  to  the  lease,  expressed  himself  as  entertaining  no 
doubt  that  the  building  would  carry  the  two  additional 
stories,  which  opinion  he  doubtless  at  that  time  hon- 
estly held,  and  which  opinion  unquestionably  was  an  im- 
portant factor  in  the  mind  of  Fitzgerald  and  tended  largely 
to  influence  him  in  the  making  of  the  lease. 

The  master  found  that  there  was  a  mutual  mistake  of 
fact  by  the  parties  as  to  the  strength  of  the  building  and 
the  sufficiency  of  the  existing  walls  and  foundations  to 
carry  the  two  additional  stories,  and  that  such  mistake  of 
fact  was  largely  induced  on  the  part  of  Fitzgerald  by  the 
statements  of  Barker  honestly  made. 

The  master  found  that  in  conversation  between  Barker 
and  Fitzgerald,  prior  to  the  making  of  the  lease,  both 
agreed  in  the  opinion  that  Fitzgerald  could  not  afford  to 
pay  the  rent  agreed  upon,  unless  two  additional  stories 
were  added  to  the  building  so  as  to  produce  a  larger  income 
for  the  lessee;  that  in  such  conversation  it  seems  to  have 
been  taken  for  granted  by  Barker  that  the  construction  of 
the  building  was  such  as  to  warrant  the  placing  thereon  of 
two  additional  stories  without  further  or  other  cost  than 
such  as  would  be  caused  by  the  construction  of  those 
stories  and  without  reinforcing  or  strengthening  the  exist- 
ing walls  and  foundations.  As  to  this  the  master  found 
that  Barker  was  mistaken  and  concludes  that  in  his  judg- 
ment there  was  in  law  no  such  misrepresentation  made  by 
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Barker  or  any  of  the  lessors  as  to  existing  facts  relating  to 
the  strengthening  or  condition  of  the  foundation  or  the 
walls  of  the  building  which  Fitzgerald  had  a  right  in  law 
to  rely  upon  when  he  made  the  lease  in  question,  because 
the  master  finds  that  whatever  was  said  by  Barker  or  any 
of  the  lessors  as  to  this  matter  must  be  held  in  law  to  have 
been  the  expression  of  their  opinion  relative  thereto. 

Upon  the  hearing  of  the  cause  it  appeared  that  after  the 
making  of  the  lease  in  question  an  ordinance  of  the  city 
of  Chicago  was  enacted  by  which  Fitzgerald  and  all  other 
persons  were  forbidden  to  increase  the  heio;ht  of  such  a 
building,  unless  it  was  converted  into  a  fire  proof  structure, 
a  thing  which,  without  a  complete  reconstruction  of  the 
entire  building,  it  was  practically  impossible  to  do.  The 
court  did  not  altogether  agree  with  the  master,  the  chan- 
cellor finding  upon  the  submission  of  the  master's  report 
to  him,  that  the  lease  in  question  was  executed  under  a 
mutual  mistake  by  the  parties  as  to  material  facts  and  that 
but  for  such  mutual  mistake  the  parties  would  not  have 
executed  the  same;  and  in  consequence  of  such  mutual 
mistake,  the  minds  of  the  parties  never  met,  and  the  lease 
never  became  the  agreement  of  the  parties,  and  should,  as 
a  matter  of  equity,  at  the  instance  of  the  complainant,  be 
rescinded,  canceled,  set  aside  and  for  naught  held,  and  be 
treated  in  all  respects  as  if  it  had  never  existed.  The 
chancellor  further  found  that  the  subject-matter  of  the 
lease  is  the  real  estate  described,  which  can  be  restored  to 
defendants,  and  the  parties  thereto  can  be  placed,  by  the 
decree  of  this  court,  in  substantially  the  same  condition  as 
that  occupied  by  them  respectively  before  the  execution 
thereof;  that  complainant  ought  to  restore  the  possession 
of  the  premises  and  pay  the  defendants  a  reasonable  sum 
for  the  use  and  occupation  thereof  from  the  date  of  the 
lease,  October  1,  1892,  up  to  the  filing  of  the  original  bill, 
October  6,  1894,  and  for  a  reasonable  period  beyond  that 
time,  to  enable  the  defendants  to  place  the  premises  in 
tenantable  condition,  and  to  secure  tenants  therefor,  which 
time  the  court  fixes  as  March  1,  1895;   that  the  reason- 
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able  amount  to  be  paid  by  complainant  to  defendants  for 
such  use  and  occupation  the  court  finds  from  the  evidence 
amounts  in  the  aggregate  to  $27,813.87,  and  complainant 
should  be  credited  with  all  sums  he  has  paid  to  or  for 
defendants,  for  and  on  account  of  his  use  and  occupation 
of  the  premises  during  the  period  aforesaid,  which  sum  the 
court  finds  from  the  evidence  is  $17,841.66,  leaving  a 
balance  of  $9,972.21,  which  ought  to  be  paid  by  comphiin- 
ant  to  defendants. 

Barker  &  Church,  Cratty,  Jarvis  &  Latimer  and 
Chester  E.  Cleveland,  attorneys  for  appellants. 

A.  B.  Jenks,  John  Mayo  Palmer  and  William  Howard 
Fitzgerald,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

A  court  of  equity  will  give  appropriate  affirmative  or 
defensive  relief,  as  may  be  required  by  the  circumstances, 
from  the  consequences  of  any  mistake  of  fact  which  is  a 
material  element  of  the  transaction  concerning  which  relief 
is  sought,  and  which  mistake  is  not  the  result  of  the  mistaken 
party's  own  violation  of  some  legal  duty,  provided  that  no 
adequate  remedy  can  be  had  at  law. 

A  mistake  is  always  a  mental  condition  or  conception. 
This  may  be  either  active  or  passive.  When  active,  the 
mental  condition  or  belief  may  be  that  a  certain  matter  or 
thing  exists  which  really  does  not  exist,  or  that  a  subject- 
matter  or  thing  existed  at  some  past  time,  which  did 
not  really  exist.  Pomeroy's  Eq.  Jurisprudence,  Sec.  852- 
854-856;  Grymes  v.  Sanders  et  al.,  93  U.  S.  55-60;  Hurd 
V.  Hall,  12  Wis.  125-138;  Haven  v.  Foster,  9  Pickering,  112. 

The  mistake  found  by  the  master  and  the  court  in  the 
present  case  was  that  a  certain  condition  then  existed  which 
did  not  exist,  namely,  that  the  walls  and  foundations  of  the 
building  were  then  sufficiently  strong  to  admit  of  the  plac- 
ing of  two  stories  thereon.  A  mistake,  to  entitle  a  party  to 
relief  on  account  thereof,  must  be  material  to  the  transac- 
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tion,  affecting  its  substance  and  not  merely  its  incidents; 
and  the  mistake  itself  must  be  so  important  that  it  deter- 
mines the  conduct  of  the  mistaken  party  or  parties.  To 
warrant  a  rescission  the  evidence  of  this  must  be  clear  and 
positive.  Ewing  v.  Sandoval  Mining  Co.,  110  111.  290;  Kerr 
on  Fraud  and  Mistakes,  408;  Grymes  v.  Sanders,  supra; 
(^arpmael  v.  Powis,  10  Beav.  36-44. 

While  reasonable  diligence  is  required  of  all  parties  in 
the  transaction  of  business,  it  is  not  enough  to  prevent 
relief,  in  case  of  a  mutual  mistake,  that  the  party  complain- 
ant might,  had  he  done  all  within  his  power,  have  ascer- 
tained the  truth.  Kelly  v.  Solari,  9  Meeson  &  Welsby,  54; 
Bell  V.  Gardiner,  4  Manning  &  G.  1 1;  4  Scott's  New  Reports, 
621;  Newton  V.  Tolles  (N.  H.),  9  L.  R.  A.  60. 

In  the  present  case  it  has  been  found  by  the  master  and 
the  chancellor,  and  it  clearly  appears  from  the  evidence, 
that  the  lease  in  question  would  not  have  been  made  had 
not  all  the  parties  thereto  believed  that  the  walls  and 
foundations  of  the  building  were  then  strong  enough  to 
permit  the  placing  thereon  of  two  additional  stories.  By 
the  placing  of  these  stories  Fitzgerald  expected  that  the 
rentals  of  such  building  would  be  so  increased  that  he  could 
aflford  to  pay  $15,000  per  annum  rent,  and  there  is  evidence 
tending  to  show  that  both  Barker  and  Fitzgerald  expressed 
the  opinion  before  the  lease  was  made  that  without  such 
additional  stories,  Fitzgerald  could  not  pay  $15,000  per 
annum  rent.  It  was  made  a  condition  of  the  lease  that 
such  additional  stories  should  be  placed  upon  said  building, 
all.  of  which  was  at  the  expiration  of  the  term  to  become 
the  property  of  the  lessors.  Appellant  forcibly  asks,  if 
Fitzgerald  and  Barker  believed  that  the  walls  and  founda- 
tions of  the  building  were  strong  enough  to  support  two 
additional  stories,  and  if  but  for  such  mistaken  belief  the 
lease  would  not  have  been  made,  how  it  happened  that  such 
alleged  vitally  essential  condition  to  the  making  of  a  valid 
and  enforceable  contract  was  not  inserted  in  the  lease.  A 
similar  question  might  be  asked  in  every  case  wherein  a 
rescission  of  a  '^.ontract  is  sought  upon  the  ground  of  a 
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mutual  mistake  as  to  a  material  matter  concerning  the  sub- 
ject-matter of  the  contract.  In  the  illustrations  most  fre- 
quently given  in  text  books  dealing  with  this  question,  that 
of  the  sale  of  a  ship  at  sea  not  existing  at  the  time  of 
the  making  of  the  contract,  in  such  case  had  the  con- 
tract provided  that  it  was  to  be  null  and  void  in  case 
the  ship  was  thereafter  found  not  to  have  been  existing 
when  the  contract  was  made,  no  suit  would  have  arisen. 
It  is  perhaps  the  case  that  parties  never,  in  the  making  of  a 
contract,  provide  for  everything  then  existing  but  which 
if  first  ascertained  thereafter  may  materially  affect  the 
obligation  of  the  parties.  As  before  stated,  it  does  not 
follow  that  every  mutual  misunderstanding  or  mistake  as  to 
the  subject-matter  of  a  contract  will  authorize  its  rescission. 
The  vital  question  in  this  matter  is :  First,  was  there  a 
mutual  mistake  as  to  the  condition  of  the  walls  of  the  build- 
ing; second,  was  such  a  mistake  so  material  to  the  making 
of  the  contract,  such  an  inducement  to  its  execution,  that 
but  for  it  the  contract  would  not  have  been  made.  A  read- 
ing of  the  lease,  the  written  evidence  of  what  the  parties 
agreed  to,  with  the  deduction  to  be  drawn  from  this  evi- 
dence, tends  strongly  to  the  conclusion  that  but  for  the 
mutual  understanding  of  the  parties  that  the  walls  of  the 
building  were  strong  enough  to  support  two  additional 
stories  thereon,  the  lease  would  not  have  been  entered  into. 
It  is  true  that  by  the  decree,  thebuilding,  in  the  condition 
in  which  it  was  at  the  time  of  the  execution  of  the  lease, 
is  not  and  can  not  be  restored  to  appellants.  None  of  the 
tenants  then  occupying  it  were  there  at  the  entry  of  the 
decree;  the  rent  roll  is  variant;  the  rental  value  of  the 
building  is  not  the  same.  Under  a  receiver  appointed  either 
by  mutual  agreement  or  without  dissent,  substantial 
changes  and  alterations  have  been  made  in  the  structure. 
Nevertheless,  it  appears  that  by  the  restoration  of  the 
building,  and  a  money  decree  in  connection  with  rents 
heretofore  received  by  appellants,  they  are  placed  in 
substantially  the  position  they  were  when  the  lease  was 
made.    In  the  case  of  the  rescission  of  a  sale  of  improved 
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premises,  there  can  iiBver  be  a  perfect  restoration,  ^ine 
for  line  and  corner  for  corner.  The  premises  when  re- 
stored are  altered;  they  have  suffered  the  decay  incident 
to  time  and  exposure.  There  may  have  been  decline  or 
rise  in  value;  the  property  may  have  become  more  or  less 
desirable.  The  character  of  the  occupation  for  renting 
purposes  which  its  situation  demands  may  have  greatly 
changed.  As  to  all  these  things,  there  can  not  be  a  com- 
plete restoration  of  the  statu  quo,  nor  does  equity  demand 
it.  In  such  a  case  a  court  of  equity  having  come  to  the 
conclusion  that  the  party  complainant  is  entitled  to  a 
rescission,  endeavors  to  put  the  parties  in  the  condition  they 
would  have  been,  had  not,  by  reason  of  their  mutual  mis- 
take, the  contract  been  entered  into;  and  as  before  stated, 
in  order  to  entitle  a  party  to  such  rescission  the  condition  of 
affairs  must  be  such  that  a  substantial  restoration  can  be 
made.     Neblett  v.  Macfarland,  92  U.  S.  101-103. 

That  there  was  a  mutual  mistake  as  to  the  condition  of 
the  walls  and  foundations  of  the  building,  and  that  but  for 
such  mistake  the  lease  would  not  have  been  made,  as  well 
as  that  this  mistake  was  as  to  a  material  and  important 
matter  affecting  the  substance  of  that  concerning  which  the 
contract  was,  and  the  contract  itself,  there  was  such  evidence 
that  we  ought  not  to  overturn  the  conclusions  of  the  chan- 
cellor upon  the  facts  in  dispute.  The  evidence  of  mutual 
mistake  is  clear.  A  case  of  a  mutual  mistake  of  fact  as  to 
a  material  matter  affecting  the  substance  of  a  transaction 
affords  grounds  for  an  application  by  either  party  for  a 
rescission.  It  may,  therefore,  be  well  to  consider  whether 
the  lessors  could  have  had  a  rescission  had  they  so  applied. 

If  the  lease  bad  been  for  one  hundred  dollars  per  annum, 
and  it  appearing,  as  from  the  evidence  it  fairly  does,  that 
the  placing  of  two  more  stories  upon  this  structure,  already 
seven  stories  high,  would  have  greatly  endangered  the 
entire  building  and  perhaps  completely  ruined  it,  appellants 
would  probably  have  applied  to  have  the  contract  re- 
scinded, saying  that  the  contract  permitting,  nay,  requiring 
the  placing  of  two  additional  stories  thereon  would  never 
have  been  made  had  not  both  parties  been,  when  the  con- 
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tract  was  entered  into,  mistaken  as  to  the  strength  of  walls 
and  foundations.  To  this,  what  reply,  under  the  evidence 
and  findings  in  this  case,  could  Fitzgerald  have  made? 
Would  a  court  of  equity,  having  before  it  the  record  of  this 
case,  allowed  him  to  go  on  and  break  down  the  building 
by  the  weight  of  the  additional  stories  he  had  contracted 
to  place  thereon  ?  The  record  does  not  show  such  laches 
upon  the  part  of  appellee  in  calling  for  a  rescission  as  forbids 
relief  to  him. 

An  objection  is  made  to  the  allowance  of  fees  to  the 
master.  The  court  allowed  to  the  master  the  statutory  fees 
for  taking  testimony.  It  appears  that  by  agreement  the 
parties  employed  a  stenographer,  and  paid  him  fifty  cents 
a  page  for  reporting  the  testimony.  Thus  the  master  was 
saved  the  labor  of  writing  out  the  testimony.  No  portion 
of  the  fifty  cents  per  page  was  received  in  any  way  by  the 
master.  Notwithstanding  that  the  master  did  not  have  to 
write  down  the  testimony,  he  had  to  listen  to  it,  examine 
and  certify  to  the  correctness  of  every  word  transcribed  by 
the  stenographer  or  change  the  same  to  correspond  ^vith 
the  actual  testimony.  That  done  by  the  parties  was  not 
at  the  masters  request  and  was  doubtless  a  great  saving 
to  the  parties  in  the  way  of  time  and  solicitor's  fees. 

The  instance  is  entirely  unlike  that  commented  upon  in 
Schnadt  v.  Davis,  185  111.  476. 

We  see  no  reason  for  interfering  with  the  order  of  the 
court  as  to  costs.  The  decree  of  the  Circuit  Court  is 
aflirmed. 

Mr.  Justice  Burke  took  no  part  in  this  case. 


«^       Warren  Springer  v,  Fred  Schultz,  by  His  Next  Friend. 

1.  Passenger  Ejjeyatobs— Liability  of  PiBrson  Operating  is  the 
Same  as  That  of  a  Common  Carrier,-'lt  is  the  settled  law  in  this  state 
that  the.  liability  of  a  person  operating  a  passenger  elevator  is  the  same 
as  that  of  a  couimou  carrier.    Pei-sons  operating  elevators  for  raising  and 
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lowering  persons  in  buildings  are  carriers  of  passengers  and  subject  to 
the  same  rules  applicable  to  other  carriers  of  passengers.  It  is  the  dutv 
of  such  carrier  of  passengers,  upon  the  ground  of  public  policy,  to  use 
extraordinary  care  in  and  about  the  operation  of  such  elevators  so  as 
CO  prevent  injury  to  persons  therein. 

2.  SAUE—Happening  of  Accident  Raises  a  Presumption  of  Negli- 
gence.— The  happening  of  an  accident  to  a  passenger  during  the  course 
of  his  transportation  raises  a  presumption  that  the  carrier  has  been 
negligent.  The  burden  of  rebutting  this  presumption  rests  with  the 
carrier. 

3.  Pleading — Not  Necessary  that  the  Declaration  Should  Describe 
Injuries  as  Permanent, — It  is  enough  that  the  declaration  shows  the 
injury  received,  without  describing  it  in  all  its  seriousness,  and  the 
recovery  may  be  to  the  whole  extent  of  the  injury.  The  permanency 
of  plaintifiTs  injury  is  merely  evidence  to  be  considered  by  the  jury  in 
determining  its  severity. 

4.  New  Tvlima— Character  of  Newly  Discovered  Evidence,— -To  war- 
rant a  court  in  setting  aside  a  verdict,  the  newly  discovered  evidence 
must  be  such  as  ought  on  another  trial  to  produce  an  opposite  result  on 
the  merits. 

5.  Same — Where  Neiply  Discovered  Evidence  is  Merely  Cumulative, 
— Where  newly  discovered  evidence  is  not  conclusive  in  its  character, 
but  is  merely  cumulative  and  contradictory  of  other  evidence,  or  in  its 
nature  impeaching,  it  affords  no  ground  for  a  new  trial. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  George  W.  Patton,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Af- 
Urmed  on  remittitur.    Opinion  filed  January  80, 1908. 

8tia,tenient. — Fred  Schultz,  a  minor,  brought  this  suit 
against  Warren  Springer,  on  account  of  injury  received  in 
the  fall  of  a  passenger  elevator  in  a  six-story  building 
owned  by  Mr.  Springer  in  Chicago. 

Schultz  was  working  for  one  of  the  tenants  in  that  build- 
insr  and  claims  that  while  he  was  ridino:  down  on  the  ele- 
vator  as  a  passenger,  the  elevator  oar  fell  oflf  the  cable  and 
dropped  six  stories  with  him  on  the  24th  day  of  October, 
1S99,  and  he  was  thereby  injured. 

On  the  top  of  the  building  was  a  cupola  immediately  over 
the  elevator  shaft  in  which  were  two  sheaves  or  grooved 
wheels,  each  about  thirty-six  inches  in  diameter,  set  at  an 
angle  to  each  other,  in  V  shape.  Over  each  of  these  sheaves 
pass  two  wire  cables,  and  the  elevator  car  was  suspended  by 
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four  cables  attached  to  it  at  its  upper  part,  and  passing  from 
it  up  over  the  sheaves  or  vrheels  at  the  top  of  the  shaft.  Two 
of  these  cables,  after  goinft  over  the  pulleys,  pass  down  in 
the  sides  of  the  elevators  and  support  counter  weights. 
The  other  two  cables  pass  down  to  the  basement  of  the 
building  and  around  the  drum  of  the  steam  engine  by  which 
the  car  was  raised  and  lowered. 

At  the  top  of  the  elevator  cage,  passing  through  the 
cross-beam  of  the  car,  was  a  shackle  bolt;  the  upper  end  or 
head  of  this  bolt  was  fan-shaped,  containing  four  holes 
through  which  the  cables  passed  and  were  fastened  to  the 
bolt.  The  bolt  passed  through  the  crossbeam  at  the  top 
of  the  cage,  and  on  the  lower  end  of  the  stem  was  screwed 
a  nut,  thus  holding  the  bolt  in  place  and  connecting  the 
cables  and  the  car.  The  shackle  bolt  was  about  seveii 
inches  long  and  in  its  lower  part  one  and  one-half  inches  in 
diameter;  beneath  the  thread  of  the  lower  end  of  the  bolt 
was  a  hole  through  it  about  five-eighths  of  an  inch  in  diam- 
eter through  which  a  cotter  or  clinch-pin  could  be  passed 
after  the  nut .  was  screwed  up  in  place,  this  cotter-pin 
being  an  extra  precaution  to  prevent  the  nut  coming  off. 

The  declaration  consists  of  one  count  and  states  that  the 
plaintiff,  a  minor,  was  a  servant  of  one  of  the  tenants  of 
defendant  in  his  said  building;  that  defendant  received  the 
plaintiff  to  be  carried  upon  said  elevator  as  a  passenger, 
whereupon  it  became  the  duty  of  the  defendant  to  use  all 
due  care  in  the  management  of  said  elevator  and  in  keep- 
ing the  machinery  thereof  in  good  care  and  condition;  yet 
the  defendant  then  and  there  carelessly  and  negligently 
permitted  the  machinery,  engines,  brakes,  safety-stops, 
governors,  wheels,  cables,  drums,  bolts,  nuts,  screws,  fasten- 
ings and  various  parts  of  the  said  elevator  to  be  and  remain 
in  bad  and  defective  repair  and  condition,  although  by  the 
use  of  due  care  defendant  could  have  known  of  and  rem- 
edied the  same  defective  repair  and  condition  before  the 
happening  of  the  injury  complained  of;  and  defendant  so 
carelessly  and  negligently  ran,  managed  and  operated  the 
said  elevator  while  the  plaintiff   was  with    all  due  care 
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riding  as  a  passenger  thereon,  that  it  fell;  whereby  plaintiff 
was  greatly  injured,  eta,  and  became  sick,  etc.,  and  has  suf- 
fered and  will  hereafter  suffer  great  pain  for  the  terra  of 
his  life;  and  thereby  divers  bones  of  the  plaintiff  were 
broken  and  dislocated  and  his  mind  and  nervous  system 
greatly  injured  and  divers  internal  organs  of  his  body 
were  injured,  to  the  damage  of  plaintiff  in  the  sum  of 
$25,000. 

Issues  were  joined  and  a  jury  trial  followed  resulting  in 
a  verdict  of  $25,000,  upon  which  judgment  was  entered. 

O.  W.  Dynes,  attorney  for  appellant;  William  J.  Ammen, 
of  counsel. 

Franois  J.  WooLLBY,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

In  this  case  the  jury Jound  the  issues  for  the  plaintiff 
below  and  assessed  his  damages  in  the  sum  of  $25,000,  and 
for  this  amount  judgment  was  entered.  Appellant,  Mr. 
Springer,  insists  that  he  was  not  guilty  of  the  negligence 
charged,  and  if  guilty,  still  the  verdict  was  grossly  exces- 
sive, and  at  all  events,  because  of  newly  discovered  evidence, 
he  should  have  been  given  a  new  trial. 

First :  Upon  the  question  of  negligence,  the  entire  rec- 
ord of  this  case  must  be  considered,  not  to  determine  upon 
which  side  the  evidence  preponderates,  but  to  learn  whether 
there  is  evidence  substantial  and  suf^cient  to  sustain  the 
finding  of  the  jury;  and  if  we  so  find,  we  will  not  disturb 
their  verdict  and  the  judgment  entered  thereon.  The 
plaintiff,  Fred  Schultz,  about  eighteen  years  of  age,  was  at 
work  in  the  engraving  business  conducted  by  a  tenant  of 
Mr.  Springer  on  the  sixth  floor  of  the  Springer  Building. 
At  the  close  of  work,  about  five  o'clock  in  the  afternoon  of 
October  24,  1899,  with  the  intention  of  going  home,  he 
stepped  into  the  elevator,  then  occupied  by  the  elevator 
operator  and  three  other  parties.  It  appears  from  the  evi- 
dence that  almost  immediately  thereafter,  while  a  passenger, 
and  in  the  exercise  of  all  due  care  for  his  own  safety,  and 


548  Appellate  Courts  op  Illinois. 

Vol.  105.]  Springer  v.  Schultz. 

without  the  slightest  contributory  negligence  on  his  part, 
the  elevator  fell  from  the  sixth  floor  to  the  basement  .and 
he  was  thereby  injured  as  claimed  in  his  declaration.  This 
evidence  made  out  ^  prima  facie  case  for  the  plaintiflf.  In 
case  of  accidents  because  of  a  defect  in  the  machinery  or 
appliances  of  an  elevator,  and  where  the  passenger  is  in  the 
exercise  of  reasonable  care  for  his  own  safety,  the  rule  as  to 
the  burden  of  proof  is  the  same  as  exists  against  common 
carriers  of  passengers.  It  is  the  settled  law  in  this  state 
that  the  liability  of  a  person  operating  a  passenger  elevator 
is  the  same  as  that  of  common  carriers.  Persons  operating 
elevators  for  raising  and  lowering  persons  in  buildings  are 
carriers  of  passengers  and  subject  to  the  same  rules  appli- 
cable to  other  carriers  of  passengers.  It  is  a  duty  of  such 
carrier  of  passengers,  upon  the  ground  of  public  policy,  to 
use  extraordinary  care  in  and  about  the  operation  of  such 
elevators  so  as  to  prevent  injury  to  persons  therein.  Hart- 
ford D.  Co.  V.  SoUitt,  172  111.  222;  Springer  v.  Ford,  189 
111.  430. 

The  happening  of  an  accident  to  a  passenger  during  the 
course  of  his  transportation  raises  a  presumption  that  the 
carrier  has  been  negligent.  The  burden  of  rebutting  this 
presumption  rests  with  the  carrier.  Undoubtedly,  law 
requires  plaintiflf  to  show  that  the  defendant  has  been  neg- 
ligent, but  where  the  plaintiflf  is  a  passenger  in  the  exercise 
of  reasonable  care,  ^prhna  facia  case  of  negligence  is  made 
out  by  showing  the  happening  of  the  accident.  N.  Y.  C. 
&  St.  L.  R.  R.  Co.  V.  Blumenthal,  160  111.  40. 

The  fact  of  the  falling  of  the  elevator  is  evidence  tendinor 
to  show  want  of  care  on  the  part  of  defendant.  Hartford 
D.  Co.  V.  Sollitt,  supra;  Springer  v.  Ford,  supra. 

We  are  next  to  inquire  whether  the  evidence  introduced 
in  the  case,  fairly  considered,  shows  that  the  accident  was 
not  due  to  the  negligence  of  defendant  as  charged  in  plaint- 
iflf's  declaration.  The  evidence  is  voluminous  and  we  can 
do  no  more  than  call  attention  to  a  few  of  the  salient  feat- 
ures appearing  in  a  record  of  most  conflicting  evidence. 

As  appears  from  the  statement,  the  elevator  was  sus- 


Chicago — First  District — A.  D.  1903.     549 

Springer  v,  Schultz. 

pended  by  cables  attached  to  a  bolt  which  passed  through 
the  upper  cross-beam  of  the  elevator  and  was  made  fast 
thereto  by  a  nut  screwed  on  the  under  side  of  and  up 
against  the  cross-beam. 

Immediately  after  the  accident  the  nut  was  found  at  the 
bottom  of  the  elevator  shaft.  The  linchpin  designed  to  go 
through  the  bolt  under  the  nut  to  keep  it  from  unscrewing 
was  not  found.  A  large  amount  of  evidence  was  intro- 
duced as  to  the  condition  of  the  elevator  and  its  appear- 
ance at  the  time  of  and  prior  to  its  fall. 

Appellant,  Mr.  Springer,  contends  that  he  exercised  due 
care  in  causing  said  elevator  to  be  inspected  and  kept  in 
good  and  safe  condition. 

If  the  linchpin  had  been  in  place  the  nut  could  not  have 
come  off  and  the  elevator  would  not  have  fallen.  The  ele- 
vator boy  testified  that  there  was  no  pin  through  the  hole 
in  the  bolt  while  he  was  there;  that  the  nut  was  loose  and 
had  been  for  several  weeks;  that  he  told  the  chief  engineer 
to  fix  it  a  few  minutes  before  the  accident;  he  felt  the  ele- 
vator shaking;  that  the  cables  twisted  and  he  was  obliged 
frequentl}'^  to  go  on  top  of  the  cage  to  straighten  them. 

Another  witness  testified  that  within  a  week  or  two  of 
the  time  it  fell,  the  elevator  was  exceedingly  noisy  and  ran 
unsteadily;  that  the  inside  of  the  linchpin  hole  was  quite 
full  of  rust.  A  witness  testified  that  about  noon  on  the 
day  of  the  accident  there  was  no  pin  in  the  bolt;  that  the 
engineer  then  turned  the  cables  with  a  wrench  which  he 
put  below  the  nut  and  with  his  hand  twisted  the  cables; 
that  about  three  weeks  before  the  accident  he  was  on  top 
of  the  elevator  and  there  was  no  pin  in  the  bolt  at  that 
time;  that  the  twisting  of  the  cables  was  a  regular  occur- 
rence; and  on  the  day  before  the  accident  he  told  the  ele- 
vator boy  that  he  "  ought  to  put  something  in  the  hole." 
James  Myers,  a  machinist  and  city  elevator  inspector,  tes- 
tified that  he  made  an  examination  after  the  accident;  that 
the  nut  had  signs  of  rust  all  over  it  except  at  the  top;  that 
there  were  no  markings  of  any  kind  on  the  bottom  of  the 
nut;  and  that  the  first  thread  was  torn  otf ;  that  there  is  a 
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slight  tendency  for  the  shackle  bolt  to  jar  with  the  running 
of  the  cable  as  well  as  with  the  teetering  or  jarring  of  the 
car  in  its  travel.  A  witness  who  had  frequently  operated 
the  elevator  stated  that  "  the  cables  used  to  twist  around 
and  then  it  was  necessary  to  turn  them  back  again;  the  nut 
on  the  bolt  used  to  get  loose  and  the  engineer  fixed  it; 
there  was  no  linchpin  in  the  bolt  for  many  weeks  before 
the  accident." 

On  the  other  hand,  as  to  the  condition  of  the  elevator, 
the  defendant  introduced  witnesses,  several  of  whom  Were 
or  had  been  in  his  employment  and  whose  duty  it  was  to 
watch  and  keep  the  elevator  in  repair.  They  testified  that 
the  elevator  was  frequently  inspected  before  and  up  to  the 
day  of  the  said  accident,  in  all  its  parts,  including  nuts, 
bolts,  cotter-pins  and  other  machinery  thereof,  and  always 
found  in  good  working  order.  It  was  denied  that  the  cables 
became  twisted,  but  admitted  that  there  was  some  pound- 
ing of  the  engine  two  or  three  days  before  the  accident, 
but  it  was  claimed  that  the  necessary  repairs  were  made  on 
the  Sunday  before  the  elevator  fell.  One  witness,  who  had 
charge  of  repairing  the  Springer  elevators,  testified  that  on 
the  day  of  the  accident  he  tried  the  nut  with  a  monkey- 
wrench.  He  stated  the  cotter-pin  was  in;  that  he  had  no 
fear  the  nut  would  come  oflf,  but  did  it  because  it  was  his 
custom. 

There  is  a  conflict  in  the  evidence  as  to  the  twistin^j  of 
the  cables,  the  vibration  of  the  machinery,  the  teetering 
motion  of  the  elevator. 

The  defendant's  evidence  tended  to  show  that  the  nut 
might  work  oflf,  and  proper  precaution  required  a  linchpin 
in  the  bolt.  A  witness  was  called  in  rebuttal  who  testified 
that  he  had  seen  -cables  attached  to  a  bolt,  as  in  this  case, 
twisted  one-quarter  way  around.  In  answer  to  a  question 
by  the  court  put  to  a  witness — who  had  intimated  that  the 
nut  would  not  come  oflf  even  if  there  was  no  linchpin  in  the 
bolt — what  twisted  the  nut  oflf,  he  replied  that  the  nut 
could  work  oflf  by  not  having  anything  to  lock  it;  the 
thread   being  an  inclined   plane,  the  nut  would  certainly 
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work  down;  that  even  the  wei^rht  of  the  car  on  it  would 
tend  to  twist  it  ofif.  Another  witness  for  defendant  stated 
that  the  whole  machine  "is  full  of  vibration."  Doubtless 
sufficient  of  the  evidence  has  been  quoted  to  show  that 
there  is  in  it  an  irreconcilable  conflict. 

The  ingenuity  of  counsel  goes  far  to  explain  some  parts 
of  the  evidence.  However,  it  still  remains  that  the  nut  was 
unscrewed  down  to  the  last  thread,  which  was  stripped  off; 
that  the  elevator  did  fall;  that  no  cotter-pin  was  afterward 
found  about  the  premises.  The  mind  can  conceive  it  pos- 
sible that  the  statements  of  defendant's  witnesses,  that  a 
few  hours  or  daj's  before  the  accident  the  nut  was  screwed 
up  tight  and  that  the  cotter-pin,  properly  spread,  was  in  its 
place,  are  correct,  but  the  truth  of  such  testimony  is  highly 
improbable.  It  is  within  the  range  of  speculation  that  an 
enemy  of  Mr.  Springer  may  have  come  on  the  day  of  the 
accident  and  removed  the  cotter-pin;  but  according  to  one 
of  his  witnesses  that  would  not  have  been  sufficient  to  have 
accomplished  the  diabolical  deed,  for  he  stated  that  the  nut 
without  a  pin  in  its  place  would,  not  have  worked  down. 
But  this  evilly-disposed  person  must  have  unscrewed  the 
nut  so  that  it  barely  hung  by  one  or  more  threads.  Another 
theory  indirectly  suggested  is  that  the  linchpin  was  re- 
moved and  the  nut  unfastened  to  test  the  Elithorp  safety 
device;  but  this  theory  is  without  evidence,  and  in  view  of 
the  presumption  against  suicide,  is  unworthy  of  considera- 
tion. After  a  most  careful  perusal  of  this  record  we  are 
forced  to  the  conclusion  that  Mr.  Springer  and  his  employes 
did  not  exercise  proper  care  in  placing  the  elevator  and  its 
machinery  in  reasonably  safe  condition  for  passengers  in 
the  exercise  of  due  care  while  riding  thereon. 

Second  :  However,  appellant  insists  that  if  he  was  proved 
guilty  of  the  negligence  charged  in  plaintiff's  declaration, 
still, that  the  amount  of  the  verdict  rendered  was  excessive. 
To  determine  the  merits  of  this  contention  an  examination 
of  all  the  evidence  bearing  upon  the  character  and  extent 
of  appellee's  injuries  has  been  made  and  the  result  thereof 
will  be  briefly  stated.     At  the  time  of  receiving  the  injury 
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appellee  was  eighteen  years  of  age  and  engaged  in  finishing 
letters  in  making  brass  plates  and  had  been  so  engaged  for 
two  years  and  upward  prior  to  the  accident.  After  the 
accident,  for  some  days,  he  complained  of  pain  in  his  back 
and  foot,  and  he  received  a  scar  on  his  nose  and  eyelid  and 
the  left  ej'^e  was  inflamed  and  so  remained  for  about  ten 
days;  and  he  states  that  newspaper  print  at  the  present 
time  appears  blurred  to  him;  that  when  he  attempts  to  help 
lift  a  weight  of  100  pounds  he  suffers  in  his  back;  that  his 
right  leg  was  yellow  and  black  up  to  the  knee  for  a  period 
of  seven  weeks  after  the  accident,  and  is  now  painful  when 
the  weather  changes;  that  if  he  makes  a  misstep  he  suffers 
great  pain  in  it,  and  walks  with  a  cane;  that  after  the  acci- 
dent he  felt  heart  trouble,  but  that  trouble  is  now  disap- 
pearing; that  he  returned  to  his  work  about  four  months 
after  the  accident;  that  he  now  receives  $8  per  week  and 
before  the  accident  $5  per  week  from  the  same  people. 
Dr.  Camfield,  eye  and  ear  specialist,  testified  that  he  had 
examined  appellee  and  found  that  his  left  eye  was  about 
one-third  below  the  normal  standard  of  vision  and  in  his 
opinion  would  not  improve.  Dr.  Venn  testified  that  he 
attended  appellee  at  about  the  time  of  the  accident;  that  he 
was  suffering  from  an  injury  to  the  foot,  the  hand  and  the 
spine;  that  he  had  a  gash  on  the  eye.  The  doctor  further 
stated  that  there  is  a  noticeable  curvature  of  the  spine  in  the 
dorsal  portion  thereof  of  about  half  an  inch  outward  and 
h:ilf  an  inch  inward;  that  in  his  opinion  the  curvature  will 
not  interfere  much  with  the  organs  inside  but  will  weaken 
the  spine,  and  that  he  does  not  think  that  the  boy  can  now 
sit  up  a  whole  day  without  reclining  and  giving  his  spine 
a  rest.  As  to  the  foot  the  doctor  states  that  there  is  a 
fracture  of  the  bone  called  the  astragulus,  the  bone  which 
with  the  shin  forms  the  ankle  joint  and  Mt  the  time  of  the 
accident  the  astragulus  was  broken  and  slipped  back  and 
has  now  formed  an  artificial  or  false  joint;  this  artificial 
joint  will  cause  great  pain  and  will  prevent  lateral  move- 
ment and  cause  a  chronic  inflammation  of  the  synovial  mem- 
brane;  that  he  can  not  walk  very  far  without  sitting  down 


Chicago — First  District — A.  D.  1903.     653 

Springer  v.  Schultz. 

and  that  the  present  condition  of  the  ankle  joint  is  perma- 
nent; the  doctor  further  states,  as  to  the  future  of  the  young 
man,  that  he  will  not  be  able  to  carry  burdens  on  his  back, 
but  if  he  does  ordinary  physical  labor  and  takes  good  care 
of  himself,  and  avoids  excessive  exercise,  and  especially  if 
he  has  any  kind  of  educational  pursuit,  then  that  he  may 
"  go  to  the  end  of  his  career  without  his  trouble  impeding 
him  a  good  deaL"  Dr.  McGregor,  a  physician  and  surgeon, 
substantially  corroborates  the  foregoing  statements  of  the 
medical  experts.  No  attempt  was  made  to  contradict  or 
disprove  the  statements  of  these  physicians  and  surgeons. 
The  existence  and  seriousness  of  plaintiff's  injuries  and  the 
permanency  of  those  in  the  back  and  ankle  can  not  be  ques- 
tioned. The  opinion  of  the  physicians  is  that  his  spine 
'  trouble  will  not  improve  but  rather  grow  worse;  at  all 
events  that  he  can  not  follow  pursuits  requiring  severe 
physical  labor,  and  their  unqualified  opinion  is  that  his  ankle 
is  incurable;  that  its  lateral  motion  is  entirely  gone,  and  its 
forward  motion  is  greatly  impaired,  and  that  the  ankle  is 
permanently  weakened;  that  the  vision  of  his  left  eye  is 
permanently  reduced  one-third  below  its  normal  condition; 
but  it  is  their  belief  that  there  are  kinds  of  work,  sedentary 
or  intellectual,  in  which  he  may  experience  little  difficulty 
and  go  to  the  end  of  his  life  with  a  fair  degree  of  success. 

Counsel  for  appellant  has  referred  to  some  decisions  of 
this  court  on  the  subject  of  excessive  verdicts.  This  court 
has  never  assumed  to  fix  a  valuation  upon  the  various  parts 
of  the  human  body,  and  say  that  a  jury  must  be  governed 
thereby  in  determining  their  verdicts  in  personal  injury 
cases,  but  this  court  has  said  that  the  trial  judge  should 
correct  a  verdict  which  is  grossly  excessive,  and  that  if  the 
trial  court  fails  to  do  its  duty  in  this  respect,  this  court  will 
require  a  remittitur  or  reverse  the  judgment  where  the  ver- 
dict is  excessive. 

Counsel  for  appellant  has  referred  to  some  holdings  in 
this  court  as  to  what  amounts  of  verdict  are  excessive.  In 
Chicago  &  K  W.  Ry.  Co.  v.  Kane,  70  111.  App.  676,  a  ver- 
dict of  $20,000  for  the  loss  of  an  arm  was  held  excessive 
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in  the  case  of  a  young  man  twenty  years  of  age  who  left 
school  at  twelve  years  of  age,  and  who,  prior  to  his  injury, 
worked  at  paper-hanging  for  $1  per  day. 

\n  the  case  of  C.  &  E.  I.  R.  R  Co.  v.  Cleminger,  77  111. 
App.  186,  the  practice  of  allowing  a  remittitur  is  recognized 
and  followed.  This  procedure  avoids  the  delay  and  expense 
of  a  re-trial  and  subserves  the  ends  of  justice.  It  is  true,  a 
court  has  no  right  to  substitute  its  estimate  of  damages  for 
that  of  the  jury,  but  the  court  does  have  the  right  to  say 
that  beyond  a  certain  amount  there  is,  in  any  reasonable 
view  of  the  case,  absolutely  no  evidence  to  sustain  the 
amount  of  damages  fixed  by  the  jury.  Now,  in  view  of 
the  nature  of  appellee's  injuries,  his  earning  capacity,  edu- 
cation and  station  in  life,  what  maximum  verdict  could 
have  been  recovered  beyond  which  we  could  say  because  of 
the  entire  want  of  evidence  the  jury  were  not  justified  in 
going  ? 

A  verdict  for  825,000  for  the  loss  of  a  leg  above  the  knee, 
by  a  common  laborer,  fifty-two  years  of  age,  was  reduced 
by  remittitur  to  $15,000,  and  judgment  entered  by  the  trial 
court  and  that  judgment  was  aflBrmed  in  this  court. 

In  C,  M.  &  St.  P.  R.  R.  Co.  v.  Walsh,  57  111.  App.  448,  a 
verdict  of  $29,583  was  held  excessive,  but  cured  by  remit- 
titur down  to  $16,000.  Many  cases  appear  in  the  books  in 
which  judgments  have  been  entered  and  affirmed  in  cases 
where  remittiturs  of  from  twenty-five  to  forty  per  cent  of 
the  original  verdicts  have  been  made. 

In  cases  of  liability  courts  are  reluctant  to  disturb  the 
verdict  of  a  jury,  founded  upon  substantial  evidence,  when 
the  verdict  is  not  so  excessive  as  to  imply  prejudice  or  pas- 
sion on  the  part  of  the  jury.  In  the  case  at  bar  we  are 
unable  to  find  that  anything  was  done  or  said  to  indicate 
any  prejudice  or  passion  on  the  part  of  the  jury.  It  is  not 
a  matter  for  surprise  that  a  jury  would  be  quite  liberal  in 
assessing  the  damages  in  a  case  w^here  they  had  evi- 
dence to  believe  that  the  defendant  had  been  guilty  of  the 
negligence  charged  in  this  case  resulting  in  transforming 
the  plaintiff  from  the  heM,Ith  and  vigor  of  young  manhood 
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into  a  cripple  unable  to  bend  freely  or  to  walk  or  stand  long 
upon  one  of  his  feet,  the  spine  and  several  of  the  internal 
organs  of  the  body  being  wrested  from  their  natural  posi- 
tion and  the  sight  of  one  of  his  eyes  reduced  one-third 
below  its  normal  condition. 

It  frequently  happens  that  jurors,  inexperienced  in  con- 
templating so  serious  injuries  as  those  sustained  by  the 
plaintiff,  and  unaccustomed  to  estimate  in  money  the  dam- 
ages therefor,  are,  perhaps,  disposed  to  consider  what  they 
would  take  to  be  deprived  of  strong  feet,  of  erect  spines  and 
of  good  eyes,  and  appreciating  the  almost  inestimable  value 
of  these  parts  of  the  body,  assess  the  damages  in  a  case  like 
the  one  at  bar,  at  too  liberal  an  amount;  therefore,  we  do  not 
feel,  after  a  thorough  examination  of  this  record,  that  the 
verdict,  though  excessive,  was  inspired  by  passion  or  preju- 
dice on  the  part  of  the  jury;  however,  considering  the  earn- 
ing capacity  of  plaintiff — that  his  occupation  does  not  require 
severe  physical  labor,  and  other  conditions,  we  do  not  find 
evidence  in  the  record  sufficient  to  warrant  the  amount  of 
the  verdict,  but  are  of  the  opinion  that  the  jury,  to 
arrive  at  the  excessive  amount  of  their  verdict,  must  have 
taken,  of  their  own  motion,  into  consideration  elements  of 
damage  not  proper  under  the  evidence  of  this  case. 

It  is  argued  that  inasmuch  as  the  injuries  are  not  spe- 
cifically desoribed  as  being  permanent,  that  therefore  the 
admission  of  evidence  as  to  the  permanence  of  plaintiff's 
injuries  was  improper.  There  is  no  force  to  this  objection. 
It  is  enough  that  the  declaration  showed  the  injury 
received,  without  describing  it  in  all  its  seriousness,  and 
the  recovery  could  be  to  the  whole  extent  of  the  injury. 
The  permanency  of  plaintiff's  injury  was  merely  evidence 
to  be  considered  by  the  jury  in  determining  its  severity. 
W.  C.  St.  R.  R.  Co.  V.  McCallum,  169  111.  240;  0.  of  C.  v. 
Sheehan,  113  111.  658;  C.  C.  Ry.  Co.  v.  Hastings,  136  111. 
251;  Eagle  Packet  Co.  v.  Defries,  94  111.  598. 

It  follows  from  the  foregoing  authorities  that  the  jury 
was  properly  instructed  as  to  the  measure  of  damages  for 
permanent  injuries. 
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It  is  further  urged  that  testimony  of  injury  to  the  eye- 
sight ought  not  to  have  been  submitted  to  the  jury  because 
this  injury  is  not  specifically  pleaded.  The  declaration 
charges  that  the  plaintiff  was  bruised  and  injured  and 
became  sore  and  disordered,  and  suffered  great  pain  and 
will  for  the  term  of  his  life,  and  that  divers  bones  of  his 
body  were  dislocated  and  broken  and  his  mind,  brain  and 
nervous  system  injured,  and  divers  internal  organs  of  his 
body  hurt  and  injured.  It  would  be  difficult  to  draft  or 
conceive  of  a  more  comprehensive  averment  of  all  possible 
injuries  to  the  body,  external  and  internal,  than  are  there 
set  forth.  In  W.  C.  St.  Ry.  Co.  v.  Levy,  182  ill.  525,  it  is 
said : 

"  The  contention  is  that  the  evidence  showed  that  the 
condition  of  the  optic  nerve  was  produced  by  defective 
nutrition  and  not  by  any  direct  injury  received  in  the  acci- 
dent; that  it  was  not  the  natural  and  necessary  result  of  the 
injury,  and  not  having  been  alleged  as  special  damages  it 
could  not  be  proved.  It  is  not  necessary  to  allege  specially 
every  injury  to  each  part  of  the  body  in  actions  of  this 
character.  Injury  to  the  back,  spine  and  brain  was  alleged 
and  the  evidence  tended  to  show  that  such  injury  was  the 
natural  and  proximate  cause  of  the  defective  nutrition  to 
the  optic  nerve  and  impairment  of  the  plaintiflf's  eyesight. 

The  damages  claimed,  therefore,  were  not  special  But  gen- 
eral, and  could  be  recovered  without  being  declared  for 
specially." 

The  evidence  in  the  case  at  bar  shows  that  the  eyelid  was 
bruised  and  eye  inflamed,  and  therefore  it  was  fairly  infer- 
able that  the  eye,  theretofore  sound,  was  impaired  by  such 
injury  to  it  and  its  covering.  The  declaration  in  the  cases 
to  which  appellant's  counsel  have  referred,  limited  the 
charges  of  injury  to  some  part  of  the  body,  and  the  addi- 
tional averments  of  sickness,  soreness,  and  disorder,  by  fair 
interpretation  in  those  cases  referred  to  the  injuries  specific- 
ally alleged  and  were  but  amplified  and  general  descrip- 
tions thereof.  Such  is  not  the  declaration  before  us.  We 
are  therefore  of  the  opinion  that  the  testimony  with  refer- 
ence to  the  injury  to  the  eye  was  admissible.  We  have  con- 
sidered objections  to  the  modifications  made  by  the  court 
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to  the  defendant's  instructions  and  are  of  the  opinion  that 
no  substantial  error  was  committed. 

It  is  urged  that  remarks  prejudicial  to  the  defendant's 
case  were  made  in  the  presence  of  the  jury.  Counsel  for 
appellee  indirectly  suggested  on  the  voir  dire  that  an  insur- 
ance company  was  interested  in  the  case,  but  owing  to  the 
prompt  ruling  of  the  court  and  to  the  equally  prompt  dis- 
claimer of  the  counsel  of  any  knowledge  that  an  insurance 
company  was  interested  in  the  suit,  we  are  of  the  opinion 
that  no  damage  was  thereby  done  to  the  defendant.  If 
appellant  had  feared  the  effect  thereof  it  would  have 
been  entirely  competent  for  him  to  have  asked  an  instruc- 
tion and  it  would  have  been  the  dut}^  of  the  court  to  have 
given  it,  repelling  any  presumption  therefrom  prejudicial 
to  him  or  his  case.  It  did  become  apparent  in  the  progress 
of  the  trial,  without  the  fault  of  appellee,  that  the  insurance 
company  was  interested  in  the  case.  Where  an  insurance 
company  in  fact  takes  the  place  of  the  defendant  and  de- 
fends a  case  it  is  extremely  important  for  the  plaintiff  to 
know  fully  the  relations  and  feelings  of  the  juror  toward 
the  insurance  company  in  order  wisely  to  exercise  the 
right  of  challenge.  It  is  possible  and  proper  for  counsel  so 
to  frame  questions  to  jurors  as  not  to  state  the  interest  of 
an  insurance  company  and  yet  to  learn  the  feelings  of  the 
juror  toward  the  company.  It  is  to  be  noted,  however, 
that  the  interest  of  an  insurance  company  can  not  be  com- 
pletely concealed  from  an  intelligent  juror  who  has  been 
thoroughly  interrogated  as  to  his  knowledge  of  and  rela- 
tions to  a  certain  insurance  company. 

In  Sawyer  v.  Arnold  Shoe  Co.,  38  Atl.  Kep.  333,  it  inci- 
dentallyappearedfrora  awriting  introduced  that  aninsurance 
company  was  interested  and  the  court  in  his  charge  to  the 
jury  called  special  attention  of  the  jury  to  the  contention 
that  the  defendant  exercised  no  care  because  insured.  This 
charge  was  held  to  be  error  because  of  its  tendency  to 
divert  the  minds  of  the  jury  from  the  real  issue  in  the  case. 
No  such  occurrence  took  place  in  the  case  at  bar. 

In  Iroquois  Furnace  Co.  v.  McCrea,  91  111.  App.  337,  the 
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Opinion  does  not  state  in  what  manner  it  appeared  that  the 
attorney  in  that  case  represented  the  insunince  company, 
but  reads  as  follows  :  *'  It  appears  that  an  attorney  repre- 
senting the  insurance  company  was  present  with  the  attor- 
neys for  appellant  at  the  trial,"  and  there  it  was  held  that 
questions  relating  to  the  insurance  company  were  proper 
for  the  purpose  of  enabling  counsel  to  exercise  their  right 
of  peremptory  challenge.  In  the  case  at  bar  it  further 
sufficiently  appears  from  the  record  that  the  insurance 
company  was  interested  in  the  case.  In  the  light  of  the 
evidence  in  this  case  we  hold  that  the  remarks  made  by 
appellee's  counsel  did  not  tend  to  create  prejudice  against 
appellant. 

Third:  It  is  finally  urged  that  a  new  trial  should  have 
been  granted  because  of .  newly  discovered  evidence.  To 
warrant  a  court  in  setting  aside  a  verdict,  the  newly  dis- 
covered evidence  must  be  such  as  ought  on  another  trial  to 
produce  an  opposite  result  on  the  merits.  18  Am.  &  Eng. 
Ency.  of  Law.  p.  564,  and  many  authorities  cited  in  note; 
Kendall  v.  Limberg,  69  111.  355. 

Where  newly  discovered  evidence  is  not  conclusive  in  its 
character  but  is  merely  cumulative  and  contradictory  of 
other  evidence,  or  in  its  nature  impeaching,  it  affords  no 
ground  for  a  new  trial.  Appellant  should  have  exercised 
reasonable  diligence  during  the  long  period  that  elapsed 
between  the  accident  and  the  trial  to  have  secured  all  his 
evidence.  Kendall  v.  Limberg,  69  111.  355;  Knickerbocker 
Ins.  Co.  V.  Gould,  80  111.  388;  Tobin  v.  People,  101  111.  121; 
City  of  Paris  v.  Morrell,  52  111.  App.  121. 

After  a  careful  perusal  of  the  affidavits  presented  by 
appellant  upon  his  motion  for  a  new  trial,  we  find  no 
statement  therein  which  is  not  cutnulative,  contradictory 
of  testimony  on  the  trial,  in  its  nature  impeaching  merely, 
and  in  no  sense,  when  considered  with  the  evidence  in 
the  case,  conclusive,  or  of  such  nature  that  we  can  say 
that  if  introduced  on  another  trial  on  the  merits,  would 
change  the  result.  From  the  abstract  it  appears  that  the 
court  did  not  consider  counter  affidavits  on  the  motion 
for  a  new  trial. 
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Considering  the  entire  record  we  are  of  the  opinion 
that  the  judgment  of  the  Superior  Court  should  be  af- 
firmed, provided  a  remittitur  of  $10,000  be  entered  in  this 
court  within  ten  days,  otherwise  the  judgment  will  be 
reversed  and  the  cause  remanded. 


J.  Ramsay  Flood  y.  Consamers  Company. 

1.  NuiSANCiss—  WJiat  Use  of  Property  Oreates.—ln  order  to  create  a 
nuisance  from  a  use  of  property,  the  use  must  be  such  as  to  work  a 
tangible  injury  to  the  person  or  property  of  another,  or  such  as  renders 
the  enjoyment  of  property  essentially  uncomfortable.  It  is  not  enough 
that  it  diminishes  the  value  of  surrounding  property.  It  is  not  enough 
that  it  renders  other  property  unsalable,  or  that  it  prevents  one  from 
letting  his  premises  for  as  large  a  rent  as  before,  or  to  as  responsible 

-  tenants.  It  must  be  such  a  use  as  produces  a  tangible  or  appreciabJe 
injury  to  the  property,  or  as  renders  its  enjoyment  essentially  uncom- 
fortable or  inconvenient. 

2.  Same— iiVec ton  of  an  Unsightly  Structure  is  Not— The  erection 
by  an  owner  of  any  species  of  structure  upon  his  land,  however  rude  or 
cheap  or  unsightly,  is  not  of  itself  a  nuisance. 

8.  Samr— Character,  When  in  Ikmbt,  Must  he  Established  in  an 
Action  at  laio.— Where  it  is  doubtful  whether  the  structure  is  a  nui- 
sance or  not,  or  where  the  manner  of  its  use  alone  determines  whether  it 
is  a  nuisance  or  not,  its  character  as  a  nuisance  must  first  be  established 
in  an  action  at  law. 

4.  Same— W7i€n  Claim  to  Relief  is  Based  upon  the  Use  to  be  Made 
of  a  Building  Erected  upon  One's  Gum  Ground.— When  a  claim  to 
relief  is  based  upon  the  use  which  is  to  be  made  of  a  building  erected 
upon  one's  own  ground,  the  court  will  ordinarily  refuse  to  enjoin  the 
construction  thereof;  still,  if  such  owner  proceeds,  he  does  so  at  his  peril, 
and  is  liable  to  an  injunction  or  an  action  of  damages  if  such  use  results 
in  a  nuisance. 

5.  Equity— Will  Not  Oenerally  Restrain  tJie  Erection  of  a  Building 
upon  One's  Own  Property.  —A  court  of  equity  will  not  restrain  the 
erection  of  a  building  by  an  owner  upon  his  own  property,  unless  it  is 
clear  that  the  business  to  be  carried  on  therein  will  be  a  nuisance  and 
that  it  can  not  be  carried  on  therein  so  as  not  to  be  a  nuisance. 

6.  Injunctions— WTien  the  Act  or  Thing  Threatened  is  a  Nuisance 
per  «e.— Ordinarily  an  injunction  will  be  granted  when  the  act  or  thing 
threatened  is  a  nuisance  per  se,  or  necessarily  will  be  a  nuisance,  and 
will  be  denied  when  it  may  or  may  not  be  a  nuisance  according  to  cir- 
cumBtances;  or  when  injury  apprehended  is  doubtful  or  contingent 
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7.  Equity  Jurisdiction— Over  tfie  Subject  of  Nuisancer,  —The  juris- 
diction of  equity  over  the  subject  of  nuisances  is  not  an  original  juris- 
diction. This  power  was  formerly  exercised  very  sparingly  and  only  in 
extreme  cases,  at  least  until  after  the  right  and  question  of  nuisance  had 
been  first  settled  at  law.  While  in  modem  times  the  strictness  of  this 
rule  has  been  somewhat  relaxed,  there  is  still  a  substantial  agreement 
among  the  authorities  that  to  entitle  a  party  to  equitable  relief  before 
resorting  to  a  court  of  equity  his  case  must  be  clear  and  free  from  all 
substantial  doubt  as  to  his  right  to  relief.  To  entitle  him  to  come  into 
a  court  of  equity  in  the  first  instance  there  must  be  a  '*  strong  and  mis- 
chievous case  of  pressing  necessity." 

Bill  for  an  Injnnction,— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  lion.  Richard  W.  Clifford,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  January  80,  1903. 

The  bill  was  filed  in  this  case  by  appellant  and  others  to 
enjoin  Consumers  Company  from  completing  a  building 
on  Sixty-second  street  near  Madison""  avenue  in  Chicago. 
The  bill  states  that  the  Consumers  Company  is  erecting 
upon  its  land  a  large  wooden  building  designed  for  the 
storage  of  ice,  and  intends  to  store  the  same  with  ice  and 
distribute  daily  therefrom  by  loading  on  ice-wagons  drawn 
by  horses,  commencing  the  loading  in  the  morning  before 
dayliorht.  Said  building  is  about  100  feet  square  and  forty 
feet  in  height  and  its  outside  walls  are  to  be  covered  with 
a  metal  sheeting.  Said  building  is  to  be  constructed  with- 
out windows  or  openings  except  where  necessary  to  convey 
ice  to  and  from  it;  that  said  building  is  and  will  be  unsightly 
and  not  in  harmony  with  the  surrounding  improvements, 
will  destroy  the  character  of  the  neighborhood  as  a  tirst- 
class  residence  locality  and  will  cause  discomforts  and 
inconveniences  to  those  inhabiting  and  frequenting  the 
neighborhood  ''  which  can  not  be  known  or  set  forth  with 
certainty  "  and  will  cause  a  depreciation  of  the  value  of 
property  in  the  neighborhood  owned  by  complainant;  that 
t'le  presence  of  said  ice-house  will  cause  a  large  number  of 
noisy  and  unsightly  ice-wagons  to  be  constantly  in  front  of 
property  owned  by  complainants  and  will  cause  noxious 
and  disgusting  odors  from  the  horses  to  pervade  the  atmos- 
p  lere  of  complainant's  premises  and  that  thereby  said  ice- 
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house  and  the  maintenance  thereof  will  constitute  a 
nuisance;  that  there  are  costly  flat  buildings  on  appellant's 
land  and  other  valuable  flat  buildings  and  residences 
within  a  distance  of  one  block;  that  Jackson  Park  is 
one-quarter  of  a  mile  away;  that  the  Illinois  Central 
Eailroad  and  the  South  Side  Elevated  Road  have  stations 
within  two  blocks  of  said  property  and  surface  lines  within 
one  block  thereof.  That  said  improvements  were  placed 
upon  the  property  of  appellant  and  the  other  complainants 
with  the  expectation  that  said  locality  would  continue  to 
be  used  as  a  first-class  residence  locality;  that  there  are 
within  one  to  five  miles  of  said  locality  tracts  of  land  suit- 
able to  the  erection  of  ice-houses,  factories,  etc. 

The  prayer  is  that  said  structure  and  maintenance  thereof 
as  an  ice-house  be  decreed  to  be  a  nuisance  and  that  a 
temporary  injunction  be  issued  immediately  and  remain  in 
force  until  a  final  hearing  and  then  be  made  perpetual, 
enjoining  the  completion  and  maintenance  of  said  building 

Samuel  B.  King  and  Jule  F.  Browbr,  attorneys  for 
appellant. 

John  F.  Holland,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

The  court  denied  the  prayer  for  injunction  in  this  case 
and  dismissed  the  bill  for  want  of  equity. 

The  answer  is  abstracted  by  appellant;  howev^er,  he  pro- 
tests that  it  should  not  be  considered.  His  counsel  state 
that  if  the  bill  shows  no  equity,  it  was  proper  to  dismiss 
it  even  though  an  answer  had  been  filed. 

There  were  several  complainants  in  this  case.  None  have 
taken  an  appeal  to  this  court  except  Mr.  Flood.  Appel- 
lant insists  that  the  existence  and  maintenance  of  an  ice- 
house, regardless  of  the  noises  and  odors  complained  of, 
will  depreciate  the  value  of  his  property,  and  suggests  that 
it  is  the  duty  of  courts  to  protect  the  value  of  real  estate 
investments  by  px-eventing  the  erection  of  objectionable 
structures  in  their  neighborhood. 

Vol,  CV  36 
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In  order  to  create  a  nuisance  from  a  nse  of  property  the 
use  must  be  such  as  to  work  a  tangible  injury  to  the  person 
or  property  of  another,  or  such  as  renders  the  enjoyment 
of  propert}'^  essentially  uncomfortable.  It  is  not  enough 
that  it  diminishes  the  value  of  surrounding  property.  It  is 
not  enough  that  it  renders  other  property  unsalable,  or 
that  it  prevents  one  from  letting  his  premises  for  as  large 
a  rent  as  before,  or  to  as  responsible  tenants.  It  must  be 
such  a  use  as  produces  a  tangible  or  appreciable  injury  to 
the  property,  or  as  renders  its  enjoyment  essentially  uncom- 
fortable or  inconvenient.  M.  &  E.  R.  K.  Co.  v.  Prudden, 
20  K  J.  Eq.  530. 

In  Gibson  v.  Donk,  7  Mo.  App.  37,  the  plaintiff  brought 
an  action  for  a  nuisance  by  the  establishment  of  a  coal 
yard  near  the  premises;  none  of  the  usual  concomitants  of 
a  nuisance  were  shown  to  arise  from  the  yard,  and  the  fact 
that  it  depreciated  the  rental  value  of  the  plaintiff's  prem- 
ises by  its  proximity  thereto  was  relied  on;  but  the  court 
held  that  this  was  not  sufficient  to  establish  the  fact  of 
nuisance.     Wood  on  Nuisances,  Section  3  (2d  edition). 

A  structure  erected  upon  the  owner's  land  is  not  a  nui- 
sance because  it  is  capable  of  a  use  that  will  make  it  a  nui- 
sance. It  may  be,  as  appellant  claims  in  this  case,  unsightly, 
and  sheeted  with  iron.  Such  an  unsightly  structure  would 
doubtless  offend  the  eye  and  esthetic  taste  of  the  neighbors 
and  tenants  over  the  way;  but  there  are  many  unpleasant 
things  which  must  be  borne  in  a  crowded  city  if  they  do  not 
trench  upon  any  recognized  legal  right;  and  this  is  the  case 
even  though  the  things  complained  of  materially  lessen  the 
value  of  surrounding  property.  The  presence  of  elegant 
buildings  upon  a  street  greatly  enhances  the  value  of  prop- 
erty upon  the  street  for  residential  purposes,  but  this  does 
not  prevent  an  owner  of  property  from  making  any  species 
of  erections  thereon,  however  rude  or  cheap  or  unsightly, 
which  are  not  otherwise  a  nuisance.  C.  E.  &  L.  S.  R.  Co. 
V.  Darke,  50  111.  App.  2S0;  Trulock  v.  Merte,72  Iowa,  510. 

The  bill  in  this  case  states  that  the  ice-house  stands  on 
the  northeast  corner  of   Madison  avenue  and  Sixty-second 
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street,  but  does  not  state  bow  far  back  from  Madison 
avenue.  We  are  informed  by  defendant's  answer  that  there 
are  100  feet  of  vacant  ground  between  the  west  line  of  the 
ice-house  and  Madison  avenue,  an  ample  amount  of  ground 
upon  which  to  erect  a  building  which  would  entirely  con- 
ceal the  ice-house  from  view  on  Madison  avenue.  As  no 
inferences  are  to  be  drawn  in  favor  of  the  bill  we  may 
assume  that  the  ice-house  does  stand  at  the  corner  of  these 
streets  for  purposes  of  general  description,  but  as  a  matter 
of  fact  100  feet  away  from  Madison  avenue  and  with  its 
doors  opening  upon  another  street.  Without  expressly 
deciding  that  an  unsightly  structure  does  not  in  any  case 
entitle  an  owner  to  recover  damages  to  his  property  caused 
by  the  erection  and  maintenance  of  unsightly  structures 
immediately  in  front  of  another's  premises,  nevertheless, 
under  the  circumstances  of  this  case,  we  are  of  the  opinion 
that  though  defendant's  said  structure  was  unsightly  in  its 
unfinished  state  or  would  continue  to  be  unsightly  in  its 
completion,  and  though  it  would  depreciate  the  value  of 
defendant's  property,  still  that  the  mere  existence  of  the 
structure  thus  unsightly  and  having  the  effect  to  lessen 
appellant's  property,  does  not  constitute  said  structure  a 
nuisance,  and  does  not  entitle  the  appellant  to  an  injunction 
restraining  the  defendant  from  the  completion  thereof. 

Our  attention  has  not  been  called  to  a  holding  of  any 
court  that  a  building  for  the  storing  of  ice,  situated  as  the 
bill  in  this  case  alleges  defendant's  structure  is  located,  is 
a  nuisance ^e7*«^.  Appellant  is  unable  to  state  what  dis- 
comforts and  inconveniences  will  arise  to  him  because  of  the 
use  to  which  the  said  structure  may  be  put.  He  says  that 
they  can  not  be  known  nor  set  forth  with  certainty.  Un- 
doubtedly this  last  statement  is  correct,  at  least  it  would 
be  mere  speculation.  Facts  in  this  class  of  cases  must  be 
stated  in  the  bill  to  show  that  the  apprehension  of  injury  is 
well  founded.     Payne  v.  McKinley,  64  Cal.  582. 

It  can  not  be  known  whether  noises  will  come  from  the 
building  in  loading  or  unloading  ice.  It  all  depends  upon 
how  and  with  what  care  the  work  is  done.    The  building  is 
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to  be  closed  up  tight  upon  all  sides  except  on  the  northern 
side,  furthest  removed  from  appellant's  property.  The 
sound  of  ice-wagons  over  the  pavements  will  depend 
entirely  upon  the  kind  of  pavements  on  the  streets  and  the 
character  of  the  wagons  used.  This  matter  may  or  may 
not  be  regulated  by  an  ordinance  of  the  city  council  and  in 
any  event  it  is  altogether  too  conjectural  in  its  consequences 
to  require  the  extraordinary  writ  of  the  court. 

It  is  suggested  in  the  bill  that  offensive  odors  will  come 
from  the  horses  attached  to  the  ice-wagons,  being  and 
standing  near  appellant's  property.  Again  we  say  this 
objection  depends  entirely  upon  where  the  horses  are 
stationed,  their  number  andjthe  care  and  attention  given  to 
them.  If  proper  attention  is  given  them,  horses  may  be 
kept  without  any  objectionable  feature  night  and  day  upon 
a  lot  not  to  exceed  twenty  feet  in  width  and  120  feet  in 
depth  upon  which  is  erected  a  very  costly  private  residence 
in  one  of  the  most  exclusively  residential  districts  in  this 
city.     Sheldon  v.  Weeks,  61  111.  App.  314. 

So  that  we  are  unable  to  say  as  a  matter  of  fact  that  the 
presence  of  an  indefinite  number  of  horses,  distant  from 
appellant's  property  by  perhaps  160  feet,  with  a  cross-street 
intervening,  would  constitute,  perae^  a  nuisance. 

A  court  of  equity  will  not  restrain  the  erection  of  a 
building  by  an  owner  upon  his  property,  unless  it  is  clear 
that  the  business  to  be  carried  on  therein  will  be  a  nuisance 
and  that  it  can  not  be  carried  on  thereon  so  as  not  to  be  a 
nuisance.  Duncan  v.  Hayes,  22  N.  J.  Eq.  25;  Iliflf  v.  School 
Directors,  45  111.  App.  419. 

Ordinarily  an  injunction  will  be  granted  when  the  act 
or  thing  threatened  is  a  nuisance  per  se^  or  necessarily  will 
be  a  nuisance,  and  will  be  denied  when  it  may  or  may  not 
be  a  nuisance,  according  to  circumstances,  or  when  the 
injury  apprehended  is  doubtful  or  contingent.  Lake  View 
v.  Letz,  44  111.  SI;  Duncan  v.  Hayes,  supra. 

The  jurisdiction  of  courts  of  equity  over  the  subject  of 
nuisances  is  not  an  original  jurisdiction.  This  power  was 
formerly  exerciseil  very  sparingly,  only  in  extreme  cases,  at 
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least  until  after  the  right  and  question  of  nuisance  had  been 
first  settled  at  law.  While  in  modern  times  the  strictness 
of  this  rule  has  been  somewhat  relaxed,  there  is  still  a  sub- 
stantial agreement  among  the  authorities  that  to  entitle  a 
party  to  equitable  relief  before  resorting  to  a  court  of 
equity  his  case  must  be  clear  and  free  from  all  substantial 
doubt  as  to  his  right  to  relief.  To  entitle  him  to  come  into  a 
court  of  equity  in  the  first  instance  there  must  be  a  *'  strong 
and  mischievous  case  of  pressing  necessity."  Oswald  v. 
Wolf,  129  111.  200;  Nelson  v.  Milligan,  151  111.  462;  The 
Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414. 

Even  Mr.  Wood,  though  an  advocate  of  a  very  broad  and 
liberal  interpretation  of  the  jurisdiction  of  courts  of  equity 
in  matters  of  nuisance,  from  whose  work  on  the  Law  of 
Nuisances,  counsel  so  generously  quote,  admits  that  "in 
order  to  entitle  a  party  to  equitable  relief,  his  right  must 
be  clear  and  the  injury  established,  since  in  doubtful  cases 
a  party  will  be  turned  over  to  his  legal  remedy." 

The  question  of  what  is  a  nuisance  is  one  particularly 
fitted  for  investigation  by  a  jury.  The  clearly  established 
rule  in  the  State  of  Illinois  is  that  where  it  is  doubtful 
whether  the  structure  is  a  nuisance  or  not,  or  where  the 
manner  of  its  use  alone  determines  whether  it  is  a  nuisance 
or  not,  that  in  all  such  cases  its  character  as  a  nuisance 
must  first  be  established  in  an  action  at  law.  Robb  v.  Vil- 
lage of  LaGrange,  158  111.  21,  and  Illinois  cases,  supra. 

When  claim  to  relief  is  based  upon  the  use  which  is  to 
be  made  of  a  building  erected  on  one's  own  ground,  the 
court  will  ordinarily  refuse  to  enjoin  the  construction 
thereof;  still  it  is  to  be  observed  in  such  cases  the  defend- 
ant, if  he  proceeds,  does  so  at  his  peril,  and  is  liable  to  an 
injunction  or  an  action  of  damages  if  such  use  results  in  a 
nuisance.  Duncan  v.  Hayes,  sxcpi^a;  Keiser  v.  Lovett,  85 
Ind.  240;  Eng.  «fe  Am.  Ency.  of  Law  (2d  Ed.),  "  Nuisances." 

After  a  careful  examination  we  are  of  the  opinion  that 
the  court  in  Gilbert  v.  Showerman,  23  Mich.  448,  does  not 
hold  a  doctrine  contrary  to  the  one  just  announced.  To 
sustain    their  contention  counsel    for  appellant  refer  to 
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Wylie  V.  Elwood,  134  111.  281.  We  do  not  think  that  this 
case  in  any  respect  whatever  is  an  authority  for  the  posi- 
tion taken  by  appellant;  there  the  case  was  tried  by  a  jury. 
The  suit  was  an  action  on  the  case.  Evidence  was  heard, 
certain  facts  found  therefrom,  and  in  that  case  it  was  shown 
that  by  the  use  of  machinery  and  otherwise  the  handling 
of  coal  constituted  a  nuisance  in  that  particular  neighbor- 
hood. The  case  at  bar  has  not  proceeded  to  the  same 
extent  and  the  allegations  of  the  bill  do  not  show  that  it 
will  in  the  future  proceed  to  that  extent. 

In  view  of  the  indefinite  allegations  of  the  bill  and  of 
the  uncertainty  as  t^  the  manner  in  which  the  defendant's 
building  and  its  surroundings  may  be  occupied  and  used, 
we  are  therefore  of  the  opinion  that  the  bill  in  this  case 
does  not  show  that  the  appellee  has  created  and  is  main- 
taining a  nuisance;  and  we  are  further  of  the  opinion  that 
a  preliminary  injunction  ought  not  to  have  been  granted 
on  the  application  therefor  on  the  face  of  the  bill;  and  in 
view  of  the  statement  of  counsel  in  his  brief  that  the  bill 
ought  to  have  been  dismissed  provided  the  allegations 
therein  were  not  sufficient  to  warrant  the  issue  of  a  pre- 
liminary and  permanent  injunction,  we  hold  that  the  order 
and  decree  of  the  court  were  correct,  both  in  denying  the 
preliminary  injunction  and  in  dismissing  the  bill  for  want 
of  equity. 

Order  and  ^decree  of  the  Circuit  Court  therein  are 
affirmed. 


Pittsbargh^  Cincinnati^  Chicago  &  St.  Loais  By.  Co.  r. 
Frank  T.  Kinnare.,  Adm'r. 

1,  EvmENCE— S^oiringf  Necessitous  Condition  of  Widow  and  Next 
of  Kin  in  Actions  for  Death  hy  Negligent  Act, —In  an  action  by  an 
administrator  to  recover  loss  sustained  by  the  widow  and  next  of  kin 
on  account  of  his  decedent's  death,  it  is  not  error  to  show  that  the 
widow  or  next  of  kin  was  dependent  or  actually  received  support  from 
the  deceased,  but  it  is  error  to  show  the  necessitous  condition  of  the 
widow  and  next  of  kin,  as  that  they  or  some  of  them  ai*e  blind,  palsied, 
deaf  or  crippled 
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Trespass  on  the  Case.— Death  from  neglip:ent  act.  .\ppeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  FarlinQ.  Ball,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.      Affirmed.    Opinion  filed  January  80, 1908. 

This  is  an  appeal  from  a  judgment  in  a  suit  brought  by 
the  administrator  of  Thomas  Mann,  deceased,  to  recover 
loss  sustained  by  his  widow  and  next  of  kin  on  account  of 
his  death,  which  is  said  to  have  been  caused  by  appellant. 

The  declaration  states  that  the  deceased,  being  a  switch- 
man in  the  employ  of  the  Chicago  Terminal  Transfer  Rail- 
road Company,  on  the  6th  of  April,  1900,  while  engaged  in 
his  work  for  such  company,  was  standing  in  such  proximity 
to  appellant's  track  that  an  engine  belonging  to  it  could  not 
be  run  by  him  without  striking  him;  that  appellant,  know- 
ing the  perilous  condition  of  said  Thomas  Mann,  then  and 
there  recklessly,  willfully  and  wantonly  backed  its  engine 
along  its  track  without  giving  any  warning  of  its  approach 
by  ringing  a  bell,  contrary  to  an  ordinance  of  the  city  of 
Chicago,  and  by  reason  of  said  negligent  and  willful  act  of 
the  defendant,  the  said  engine  ran  against  the  deceased  and 
thereby  injured  him  so  that  he  died. 

The  second  count  of  the  declaration  charges  that  appel- 
lant, knowing  the  danger  of  the  deceased,  recklessly,  wan- 
tonly and  willfully  started  up  and  backed  its  engine  along  its 
track  upon  and  against  the  deceased,  whereby  he  was  run 
over  and  so  injured  that  he  died. 

The  third  count  is  much  like  the  first,  except  it  charges 
that  the  engineer  of  appellant  saw  the  deceased  in  a  peril- 
ous position,  and  by  ordinary  care  could  have  avoided 
injuring  him,  but  negligently  failed  to  do  so.  As  a  result 
of  the  trial  there  was  a  verdict  and  judgment  for  the 
plaintiff  for  $6,000. 

Upon  the  trial  it  appeared  that  in  the  yard  where  the 
deceased  was  working  were  tracks  of  several  railroad  com- 
panies, among  them  that  of  the  Chicago  Terminal  Com- 
pany and  that  of  appellant;  that  a  short  time  before  the 
deceased  was  struck  he  had  thrown  a  switch  on  the  tracks 
of  the  terminal  company,  that  switch  being  between  the 
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terminal  track  and  the  track  of  appellant;  that  after  he 
threw  the  switch  he  stepped  back,  that  is,  stepped  west- 
ward toward  the  east  rail  of  appellant's  track  and  looked 
toward  the  northeast.  He  seems  then  to  have  taken  a 
book  out  of  his  pocket  and  to  have  been  struck  while  mak- 
ing some  memoranda  therein,  probably  the  number  of  an 
engine  which  had  passed.  In  so  stepping  back  he  came  so 
near  to  appellant's  track  that  its  engine  proceeding  north- 
ward struck  him,  inflicting  injuries  from  which  he  died. 
The  space  between  the  tracks  of  the  terminal  company 
and  those  of  appellant  at  the  place  where  the  deceased  was 
when  injured,  was  between  ten  and  eleven  feet,  and  there 
was  no  mark  or  line  showing  the  division  between  appel- 
lant's grounds  and  those  of  the  terminal  company. 

Appellant  contends  that  the  deceased  stepped  back  so 
close  to  its  track  that  he  was  struck  by  its  engine  proceed- 
ing northward,  and  that  such  stepping  back  was  just  before 
the  engine  reached  him,  and  when  its  engineer,  running  its 
engine,  it  proceeding  backward,  could  not  see  him  from  the 
cab  in  which  he  stood  operating  his  engine.  The  fireman 
attached  to  appellant's  engine  was  not  on  it  at  the  time  of 
or  immediately  before  the  injury. 

Appellant  introduced  evidence  tending  to  show  that  the 
construction  of  its  engine  was  such  that  when  its  engineer 
stood  in  his  proper  place  therein,  it  proceeding  backward, 
he  could  not  see  a  person  upon  its  track  in  front  of  the 
direction  in  which  it  was  going,  if  he  were  nearer  than 
seventy  feet  from  such  engine;  that  w^hen  its  engineer  saw 
deceased  he  was  from  160  to  200  feet  from  the  engine,  going 
northward,  as  was  the  locomotive,  and  that  at  that  time  he 
was  between  its  track  and  that  of  the  terminal  company, 
and  thus  in  a  place  where,  had  he  remained,  appellant's 
engine  proceeding  northward  would  have  passed  without 
injury  to  him. 

There  was  a  sharp  conflict  in  the  testimony  as  to  whether 
the  bell  upon  appellant's  engine  was  ringing  as  it  proceeded 
northward  and  when  it  struck  the  deceased.  An  ordinance 
of  the  city  requires  that  the  bell  of  each  locomotive  engine 
shall  be  rung  continually  while  running  within  the  city. 
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Geoege  Willard,  attorney  for  appellant. 
W.  S.  Johnson,  attorney  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

Appellaj;it  contends  that  the  deceased,  at  the  time  of  his 
injury,  was  trespassing  upon  its  tracks,  and  that  it  there- 
fore owed  to  him  no  duty,  except  to  refrain  from  wantonly 
or  willfully  doing  him  harm.  The  deceased  undoubtedly 
was,  when  struck  by  appellant's  engine,  upon  its  right  of 
way,  and  in  a  place  where  he  ought  not  to  have  been.  He 
was  not  in  the  vicinity  of  appellant's  tracks  as  a  mere  inter- 
loper having  no  business  there.  He  was  a  switchman  work- 
ing in  a  yard,  along  the  surface  of  which  ran  the  tracks  of 
a  number  of  companies,  by  one  of  which  the  deceased  was 
injured. 

The  weight  of  the  evidence  seems  to  be  that  the  deceased, 
but  a  very  short  time  before  he  was  struck,  did  in  the  dis- 
charge of  his  duties,  step  backward  so  that  he  came  so  near 
appellant's  track  that  he  was  struck  by  its  engine;  and  the 
weight  of  the  evidence  also  seems  to  be  that  appellant's 
engineer,  from  his  proper  place  in  its  engine,  when  it  was 
backing,  could  not  see  one  who  was  nearer  than  seventy 
feet  from  it  in  the  direction  in  which  it  was  going.  The 
evidence  was  such  that  the  jury  had  a  right  to  find  that  the 
bell  upon  appellant's  engine  was  not  being  rung  as  it  pro- 
ceeded northward,  and  it  may  be  that  had  said  bell  been 
rung,  the  attention  of  the  deceased  would  have  been  called 
to  the  approach  of  the  engine,  and  he  being  so  warned 
would  have  escaped  injury. 

The  weight  of  the  evidence  also  seems  to  be  that  appel- 
lant's engineer,  proceeding  backward,  saw  the  deceased 
about  150  feet  to  the  north  and  quite  close  to  appellant's 
track,  in  a  place  where,  as  a  matter  of  common  prudence, 
he  should  have  been  warned  by  the  ringing  of  the  bell  of 
the  approach  of  appellant's  engine,  in  order  that  he,  not 
knowing  thereof,  might  not,  as  he  probably  did,  step  back 
so  close  to  appellant's  track  that  he  was  struck  by  an  engine 
of  whose  proximity  and  approach  he  was  ignorant.     The 
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ordinance  of  the  city  requiring  the  ringing  of  the  loco- 
motive bell  upon  an  engine,  while  it  is  running  in  the  city, 
has  for  its  purpose  not  merely  the  warning  of  people  to  get 
off  its  track,  but  warning  them  not  to  go  on,  and  said  ordi- 
nance is  designed  for  the  protection  of  those  whose  duties 
require  them  to  be  in  the  immediate  vicinity  of  railroad 
tracks,  where  locomotive  engines  are  passing,  as  well  as 
those  whose  ordinary  duties  keep  them  away  from  danger 
of  being  run  over. 

As  to  whether  the  conduct  of  appellant  was  under  the 
circumstances  wanton  or  willful  is  to  be  determined  from  all 
the  facts  under  which  the  injury  was  occasioned.  Appel- 
lant's engineer  knew  that  he  could  not  see  a  person  to  the 
northward  of  his  engine  who  was  nearer  than  seventy  feet 
to  the  north  of  it.  The  engineer  also  knew  that  he  was 
alone  upon  said  engine,  his  fireman  being  away,  and  that 
consequently  from  the  position  where  he  stood,  being 
unable  to  see  any  person  who  might  be  within  seventy  feet 
to  the  north  of  his  engine,  in  the  absence  of  his  fireman,  who 
might,  had  he  been  present,  have  seen  where  the  engineer 
could  not,  it  was  a  matter  of  ordinary  prudence,  more  than 
usual  incumbent  upon  him,  to  proceed  with  great  caution, 
and  to  give,  by  ringing  his  bell,  warning  to  any  person  who 
might,  unseen  by  him,  be  near  to  the  engine  upon  the  track 
over  which  it  wasproceeding. 

We  are  not  prepared  to  say  that  if,  under  any  circum- 
stances, he  failed  to  ring  the  bell  upon  his  engine,  his  con- 
duct was  not  a  wanton  disregard  of  the  safety  of  the 
deceased.  Appellant  urges  that  many  objections  which  he 
made  to  the  manner  pursued  by  counsel  for  appellee  in 
interrogating  his  own  witnesses,  and  especially  in  asking,  as 
appellant  insists,  leading  questions,  should  have  been  sus- 
tained. We  do  not  think  there  was  such  error  in  this 
ref^ard  as  requires  us  to  set  aside  the  judgment  of  the  court 
below.  While  it  is  not  necessary  that  in  such  action  as  this 
it  should  be  shown  that  the  widow  or  next  of  kin  was 
dependent  or  actually  received  support  from  the  deceased, 
yet  we  do  not  think  that  the  showing  of  such  fact  is  error; 
while   the  showing   of    the   necessitous  condition  of   the 
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widow  and  next  of  kin,  as  that  they  are,  or  some  of  them 
are,  blind,  palsied,  deaf  or  crippled,  would  be  error.  Pa. 
Co.  V.  Keane,  143  111.  172;  St.  Ix)ui8,  Peoria  &  Northern 
Ry.  Co.  V.  Dorsey,  189  111.  251;  Chicago,  Peoria  &  St.  Louis 
R.  R.  Co.  V.  Woolridge,  174  111.  330. 

It  does  appear  to  us  that  testimony  was  improperly 
admitted  as  to  what  a  witness  named  Rusky  had  said  to 
Mrs.  Mann  in  a  conversation  had  with  her  in  June  at  Archer 
avenue.  This  conversation  counsel  for  appellee  introduced 
upon  his  claim  that  it  was  in  contradiction  of  and  thereby 
by  way  of  impeachment  of  what  Rusky,  a  witness  for  appel- 
lant, had  testified  to,  but  it  was  in  contradiction  only  of  that 
which  had  been  drawn  out  from  Rusky  by  appellee's  cross- 
examination.  We  regard  the  declaration  as  sufficient  to 
sustain  the  verdict  and  that  appellant's  motion  at  the  close 
of  appellee's  case,  to  instruct  the  jury  to  find  for  the  defend- 
ant, was  properly  overruled. 

Counsel  for  appellee  did  upon  his  argument  to  the  jury 
improperly  comment  upon  the  numerous  objections  to  tes- 
timony which  appellant  had  taken  during  the  trial.  The 
trial  court  sustained  such  objections.  The  other  portion  of 
the  argument  of  counsel  for  appellee,  we  do  not  regard  as 
so  objectionable  as  to  require  any  comment  from  us,  espe- 
cially as  counsel  for  appellant  did  not  insist  upon  or  obtain 
any  ruling  of  the  trial  court  thereon.  The  accident  oc- 
curred in  a  railroad  yard  where  appellant  knew  the  duties  of 
switchmen  required  them  to  be  and  where  they  were  likely  to 
be  found  at  almost  any  hour  of  the  day.  Appellants  engi- 
neer saw  the  deceased  in  near  proximity  to  its  track  a  very 
short  time  before  he  was  struck.  If  he  proceeded  north- 
ward in  a  manner  in  which  he  could  see  nothing  ahead  of 
him  that  was  not  more  than  seventy  feet  from  his  engine 
without  ringing  a  bell  as  the  ordinance  required,  he  not 
only  violated  the  law,  but  was  grossly  negligent  of  the 
safety  of  the  deceased. 

The  case  is  a  close  one,  yet  we  find  neither  of  the  instruc- 
tions of  which  appellant  complains,  nor  otherwise  any  error 
requiring  the  reversal  of  the  judgment.  It  is  therefore 
affirmed. 
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T205a  826]  Johi*  FaTSoii  et  ah  V,  Simon  F.  Fogg  et  al. 

1.  FRAViCHiSK^Agreement  of  Street  Railroad  Company  to  Pave 
Street  in  Return  for  Consent  of  Abutting  Owners  to  Construction  of 
Road  is  Legal, — An  ag:reement  of  a  street  railroad  company  to  cut, 
grade,  curb,  macadam  and  build  the  cross-walks  in  a  street  in  considera- 
tion of  the  consent  of  the  owners  of  abutting  property  to  the  construc- 
tion of  a  line  of  street  railroad  in  such  street,  is  legal,  and  is  not  a  pur- 
chase of  frontage  consent  for  a  consideration  inuring  to  the  exclusive 
benefit  of  any  such  owner. 

Bill  for  Specific  Performance.— Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Affirmed. 
Opinion  filed  January  30,  1903. 

Appellants'  counsel  assert  that  the  bill  of  oomplai^nt  in 
this  case  was  exhibited  to  collect  a  penalty;  whereas,  appel- 
lees' counsel  contend  that  its  purpose  was  to  compel  the 
paving  of  Cheltenham  Place,  Chicago,  or  "  if  the  court 
should  deem  it  equitable,  in  view  of  the  case,  then  to  have 
a  certain  check  held  in  escrow  delivered  up,  and  defendants 
Farson  and  Leach,  by  whom  it  was  certified,  compelled  to 
pay  it  as  per  agreement." 

It  appears  that  complainants  Fogg  and  Kinney  were  the 
owners  of  a  tract  of  land  fronting  on  Cheltenham  Plac« 
and  Bond  avenue,  upon  which  streets  the  Calumet  Electric 
Street  Kail  way  Company  was  seeking  a  franchise  to  enable 
it  to  lay  its  tracks.  To  obtain  such  franchise  for  Chelten- 
ham Place  the  consent  of  appellees  was  indispensable.  The 
latter  were  opposed  to  laying  the  tracks  on  this  particular 
street,  believing,  it  is  said,  that  it  would  be  injurious  to  prop- 
erty there.  As  the  result  of  negotiations  with  appellant 
Arthur  B.  Leach,  a  verbal  agreement  was  made  in  accord- 
ance with  which  the  railway  company  was  to  pave  the 
street  from  Bond  avenue  to  the  east  side  of  Lake  avenue  as 
a  condition  of  the  withdrawal  of  appellees'  opposition. 
There  is  testimony  tending  to  show  that  this  proposition 
was  made  by  appellants,  and  that  appellant  Leach  said 
he   would  put  up  a  certified  check    for  $1,000  to  guar- 
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antee  the  performance  of  the  agreement,  and  to  this 
Fogg,  for  himself  and  Kinney,  agreed.  Thereafter  a  con- 
tract in  writing  was  drawn  up,  which  was  executed  by 
appellees,  and  after  their  signatures  appears  the  following: 
"The  Calumet  Electric  Street  Railway  Company  for  value 
received  hereby  acknowledges  that  it  has  agreed  to  do  said 
work  according  to  said  specifications  as  in  the  foregoing 
memorandum  is  stated  and  upon  the  conditions  therein 
recited.  (Signed)  Calumet  Electric  Street  Railway  Co. 
John  Farson,  Gen.  Manager."  The  railway  has  since  gone 
into  the  hands  of  a  receiver. 

The  written  contract  recites  that  the  railway  company 
has  made  application  for  a  franchise  or  a  license  to  build  Ji 
one  or  two  track  electric  railway  on  Cheltenham  Place, 
and  has  agreed  with  appellants,  who  are  the  owners  ot* 
property  described, "  to  cut,  grade,  curb,  macadam  and  build 
the  cross-walks  in  said  Cheltenham  Place  from  curb  to 
curb  from  said  Bond  avenue "  to  a  point  480  feet  east, 
according  to  specifications  attached,  "  in  consideration  for 
and  in  full  payment  of  the  damages  which  said  Fogg  and 
Kinney  will  incur  in  connection  with  and  by  reason  of  the 
construction  of  said  railway  on  Cheltenham  Place,  if  the 
said  corporation  shall  secure  said  ordinance,  and  that  the 
undersigned,  Farson,  Leach  &  Co.,  being  interested  in  said 
corporation  and  in  the  securing  of  said  franchise  and  the 
construction  of  said  road,  to  secure  the  faithful  performance 
of  said  agreement  by  said  corporation  *  *  *  if  it  shall 
secure  said  franchise  in  the  meantime,  have  placed  their 
certified  check  for  $1,000,  drawn  upon  the  National 
Bank  of  Illinois,  and  made  payable  to  William  A. 
Hammond,  vice-president,  as  trustee,  to  secure  the  faith- 
^  ful  performance  of  said  agreement."  It  is  then  provided 
that  if  the  corporation  shall  pave  the  street  as  agreed,  or  if 
it  shall  not  secure  the  franchise  or  license  and  shall  with- 
draw its  application  therefor  and  return  the  petition,  'Hhen 
said  check  shall  be  returned  to  said  Farson,  Leach  &  Co. 
If  said  corporation  has  acquired  *  *  *  said  franchise 
or  license,  and  neither  it  nor  the  said  Farson,  Leach  &  Co. 
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has  completed  said  work  according  to  said  specifications, 
said  chieck  shall  thereupon  be  indorsed  by  said  Hammond 
or  bis  successor  as  vice-president  of  said  bank,  and  deliv- 
ered to  said  Fogg  and  Kinney  by  said  Hammond  or  his 
successor,  and  said  bank  shall  pay  the  same  to  said  Fogg 
and  Kinney  upon  said  indorsement  when  made  by  said 
Hammond  or  his  said  successor,  and  said  Fogg  and  Kin- 
ney shall  have  and  hold  said  sum  of  $1,000  as  and  for 
liquidated  damages  for  the  failure  of  said  corporation 
or  said  Farson,  Leach  &  Co.,  to  do  said  work."  The 
check  was  subsequently  drawn  on  Farson,  Leach  &  Co.  by 
the  defendant  Fuller,  acting  as  attorney  for  said  bankers 
and  the  railway  company,  was  certified,  and  deposited  in 
escrow  as  agreed. 

Upon  the  hearing  there  was  a  reference  to  a  master,  who 
found  the  complainants  entitled  to  receive  payment  of  the 
check.  The  court  approved  the  finding  and  entered  a 
decree  accordingly  for  the  amount  of  the  check  and  inter- 
est.    From  that  decree  comes  this  appeal. 

JuDSON  F.  Going,  attorney  for  appellants;  Daniel  V. 
Galleey,  of  counsel. 

Alexander  S.  Bbadlet,  attorney  for  appellees, 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  said  by  appellants'  counsel  that  the  contract,  the 
material  parts  of  which  are  above  stated,  "  is  a  contract 
made  to  conceal  an  oral  agreement  in  violation  of  public 
policy."  It  is  contended  that  the  consideration  of  the  con- 
tract in  question  was  the  sale  of  frontage  consents  to  the 
railway  company;  that  it  was  an  attempt  to  do  indirectly 
what  can  not  be  done  directl}^  and  that  it  is  void  because 
against  public  policy.  What  the  consideration  was  is 
mainly  a  question  of  fact,  upon  which  there  is  some  appar- 
ent contradiction  in  testimony  between  Fogg  and  Leach, 
but  which  the  master  has  settled  against  appellants.  Fogg 
testifies  that  Leach  "made  the  proposition  to  pave  Chelten- 
ham Place,  if  I  would  give  my  consent  to  this  railroad  going 
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around  this  corner;  I  accepted  that  proposition,  provided  I 
could  be  guaranteed  that'  the  pavement  would  be  made,  and 
he  proposed  to  put  a  certified  check  for  $1,000  up  in  escrow 
for  the  performance  of  that  agreement;  that  is  the  exact 
facts  and  that  is  the  trade."  Leach  does  not  contradict 
this,  except  as  he  says  he  told  Fogg  that  without  his  front- 
age it  would  be  impossible  for  the  Calumet  Railroad  to  run 
through  Cheltenham  Place,  "and  I  made  arrangements 
with  him  to  pay  him  so  much  for  that  frontage.  The 
amount  to  be  paid  was  $1,000,  on  the  terms  that  he  was  to 
sign  for  us  and  not  for  the  other  company." 

It  is  conceded  that  the  railway  company  secured  its 
franchise  from  the  city  and  has  laid  its  tracks  upon  the 
street.  Appellants  and  the  corporation  have  the  fruits  of 
the  contract,  but  desire  to  be  released  on  their  part  -from 
payment  of  conceded  damages  in  compliance  with  its  terms. 
What  is  said  in  Jackson  v.  Horton,  126  111.  666-576,  is  fairly 
applicable  to  this  state  of  facts.  "  In  return  for  these  ad- 
vantages he  (it)  has  parted  with  nothing.  Surely  it  is  not 
equitable  that  one  party  to  an  agreement  of  settlement 
should  reap  all  the  benefits  and  that  the  other  party  should 
receive  no  benefit  whatever." 

What  the  contract  was,  must  be  obtained  from  the  writ- 
ten instrument.  By  its  terms,  it  is  what  appellee  Fogg  in 
his  testimony  above  quoted  states,  an  agreement  on  the 
part  of  the  company  to  pave  the  street  "  in  consideration 
for  and  full  payment  of  the  damages  which  said  Fogg  and 
Kinney  will  incur  in  connection  with,  and  by  reason  of,  the 
construction  of  said  railway  on  said  Cheltenham  Place  if 
the  said  corporation  shall  secure  said  ordinance."  The 
existence  of  any  corrupt  agreement  is  denied  by  appellees, 
and  if  any  such  agreement  was  in  mind  or  spoken  of  between 
the  parties  they  have  not  stated  it  in  the  written  instru- 
ment, which  embodies  their  final  agreement.  The  master 
finds  from  the  evidence  that  said  agreement  was  made  "  to 
protect  and  satisfy  complainants  as  to  the  damages  which 
complainants  claimed  would  accrue  to  their  said  property 
by  the  construction  of  said  line  of  railway."    This  finding 


576  Appellate  Courts  of  Illinois. 

Vol.  105.  ]  Faraon  v.  Fogg. 

appears  to  be  justified  by  the  evidence,  and  we  find  no  good 
reason  for  questioning  its  correctness.  No  suspicion  would 
probably  attach  to  the  contract,  were  it  not  for  the  fact 
that  the  appellants  could  not  obtain  the  franchise  without 
the  consent  of  appellees,  the  owner  of  the  frontage,  and  that 
the  purchase  by  appellants  of  a  frontage  consent  from 
appellees  would  be  illegal.  Doane  v.  Chicago  City  Railway 
Co.,  160  111.  22-31.  In  that  case  it  is  said  that  "  an  agree- 
ment based  upon  the  purchase  of  the  abutting  owner's  con- 
sent to  the  laying  of  the  proposed  tracks  in  a  public  street 
is  illegal  as  being  against  public  policy  and  will  not  be 
enforced  by  the  courts."  If  the  contract '  in  controversy 
was  such  an  agreement,  there  would  be  an  end  to  the  case. 
But  such  is  not  its  meaning  as  therein  expressed.  In  the 
Doane  case,  supra^  the  court  states  the  point  decided  thus: 
"  The  question  then  arises  whether  the  consent  of  a  prop- 
erty owner  to  the  laying  of  a  street  railway  in  the  street 
upon  which  his  property  abuts,  can  be  purchased  for  money, 
or  for  a  consideration  inuring  to  the  exclusive  benefit  of  such 
owner."  The  contract  here  under  consideration  does  not 
purport  to  be  and  evidently  was  not  for  the  exclusive  bene- 
fit of  such  owner,  if  carried  out  according  to  its  terms.  It 
-was  for  the  public  benefit  that  the  street  should  be  paved, 
and  other  property  owners  as  well  as  appellees  would  be 
compensated  by  such  paving  to  that  extent  for  such 
damages  as  the  construction  and  operation  of  the  rail- 
road might  involve.  We  are  not  aware  of  any  considera- 
tions of  public  policy  which  forbade  the  railway  compan}' 
from  making  good  to  the  public  and  the  property  owners 
damages  which  are  occasioned  by  its  appropriation  of  a  part 
of  the  street  for  its  tracks  and  cars.  Such  provisions  are 
frequently  inserted  in  ordinances  by  which  franchises  are 
granted,  with  a  requirement  that  as  a  condition  the  com- 
pany shall  pave  the  street  upon  which  it  is  permitted  to 
place  its  tracks.  This  is  ordinaril}'^  a  just  and  equitable 
provision.  The  fact  that  a  street  railway  imposes  no  addi- 
tional servitude  upon  a  public  street  does  not  by  any  means 
compel  the  conclusion  that  it  may  not  in  fact  inflict  dam- 
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age  upon  the  public  as  well  as  upon  the  private  owners  of 
abutting  property,  which  it  is  equitable  to  require  the  rail- 
way company  to  lessen  as  much  as  possible  by  improvement 
of  the  street  in  a  compensatory  way. 

It  is  insisted,  however,  that,  if  the  contract  was  made  in 
good  faith,  the  payment  of  $1,000,  though  called  "  liqui- 
dated damages  "  in  the  writing,  is  in  fact  a  penalty,  and 
that  only  such  damages  can  be  recovered  as  shall  be  shown 
by  evidence  to  have  been  suflFered  by  the  failure  to  per- 
form promptly  at  the  time  set.  The  contract  recites,  as 
above  stated,  that  the  agreement  to  pave  is  made  "  in  con- 
sideration for  and  in  full  payment  of  the  damages  which 
said  Fogg  and  Kinney  will  incur  in  connection  with  and  by 
reason  of  said  railway  on  said  Cheltenham  Place,  if  the 
said  corporation  shall  secure  said  ordinance."  It  then 
recites,  that  "  to  secure  the  faithful  performance  of  said 
agreement  by  said  corporation  on  or  before  September  1, 
1896,  if  it  (the  corporation)  shall  secure  said  franchise  in 
the  meantime,"  Farson,  Leach  &  Co.  have  put  up  their  cer- 
tified check,  to  be  paid  to  appellees  if  the  paving  is  not 
done  as  agreed,  said  Fogg  and  Kinney  to  **  have  and  hold 
said  sum  of  $1,000  as  and  for  liquidated  damages  for  the 
failure  of  said  corporation,  or  said  Farson,  Leach  &  Co.,  to 
do  said  work."  The  tracks  were  laid  in  Cheltenham  Place  in 
June,  1896,  and  it  was  not  until  December  following,  when 
it  became  apparent  the  contract  for  paving  was  not  to  be 
complied  with,  that  appellees  demanded  the  check.  The 
substance  of  the  agreement  is  that  appellees  will  be  dam- 
aged by  the  railway  on  Cheltenham  Place;  that  in  consid- 
eration for  and  payment  of  such  damages  the  corporation 
or  appellants  will  pave  the  street;  that  if  they  fail  to  do  so 
they  will  pay  $1,000  as  liquidated  damages  caused  by  such 
failure.  It  is  true  the  fact  that  a  sum  to  be  paid  is  called 
liquidated  damages  by  the  parties  does  not  always  control. 
Courts  will  look  to  the  nature  and  purpose  of  the  agree- 
ment. Scofleld  V.  Tompkins,  95  111.  190.  In  the  case  be- 
fore us,  appellants  recognized  and  conceded  that  the  rail- 
way would  damage  appellees'  property  unless  it  was  offset 
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by  paving  the  street,  and  failing  to  do  this  they  agreed  in 
lieu  thereof  to  pay  the  thousand  dollars  as  an  equivalent 
for  the  loss  of  the  benefit  to  be  derived  from  the  paving. 
The  contract  bound  appellants  or  the  corporation  to  take 
the  necessary  steps  to  obtain  the  city's  permission  and  to 
provide  and  to  pay  the  expense  of  a  public  improvement 
which  they  conceded  was  needed  to  offset  the  damage  they 
proposed  to  inflict  by  their  use  of  the  street.  They  have 
obtained  the  benefit  they  desired,  and  have  inflicted  the 
damage  which  they  anticipated.  They  are  getting  off  now 
by  paying  an  equivalent  to  only  one  of  the  property  own- 
ers damaged.  We  find  in  this  transaction  no  real  ground 
for  regarding  the  payment  as  a  penalty  for  the  prompt 
performance  of  the  agreement.  It  is  true  a  limit  of  time 
was  fixed  within  which  the  work  was  to  be  done.  But  the 
parties  agreed  that  the  payment  was  to  be  for  damages, 
and  the  facts  in  evidence  seem  to  have  warranted  such  an 
agreement.  The  agreement  settled  the  amount  of  damages 
which  might  otherwise  be  uncertain,  and  no  good  reason 
appears  in  this  case  for  holding  that  to  be  a  penalty  which 
the  parties  have  said  was  an  equivalent  for  damages  in- 
flicted. The  check  operated  as  an  equitable  assignment  of 
the  fund,  and  transferred  the  title  thereto  to  appellees 
under  the  conditions  of  the  agreement.  National  Bank  of 
America  v.  Nat.  Bank  of  Illinois,  164  111.  503;  Wyman  v. 
Fort  Dearborn  Nat.  Bank,  181  111.  279-283. 

It  is  said  the  decree  is  incomplete  and  fails  to  settle  all 
the  equities.  So  far  as  the  parties  to  the  litigation  are 
concerned,  it  disposes  of  the  questions  involved.  Appel- 
lants were  clearly  actual  parties  to  the  agreement,  notwith- 
standing the  manner  in  which  it  is  signed.  The  check  as 
eventually  made  was  drawn  on  Farson,  Leach  &  Co., 
bankers,  and  by  them  certified.  No  reason  appears  why 
they  should  not  pay  it.  Finding  no  material  error  in  the 
record  the  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Chicago  City  Ry.  Co.  y.  Thomas  D.  Manger. 

1.  Instructions— JDecZarinfif  Liability  or  Freedom  from  Liability.— 
Any  instniction  by  which  the  court  asBumes  as  a  matter  of  law  to 
direct  a  verdict  for  either  party  or  to  declare  the  liability,  or  freedom 
from  liability,  of  either  party  in  the  action,  must  embrace  all  the  evi- 
dence which,  under  the  pleadings  and  the  evidence,  are  essential  to  a 
verdict. 

2.  Saxo— Referring  to  Case  as  Alleged  in  the  Declaration.— It  is-the 
duty  of  the  trial  court  to  point  out  what  are  the  issues  of  fact  which 
the  jury  are  to  try.  A  mere  reference  to  the  declaration  as  containing 
a  statement  of  the  plaintiflTs  case,  is  not  a  pointing  out  of  either  the 
issues  to  be  tried  or  the  plaintifiTs  case.  The  giving  of  such  an  in- 
struction is  error. 

3.  Street  Railroads— Sfwpmor  Right  to  Portion  of  Street  Occupied 
by  Tracks.— The  interests  of  the  public  require  that  the  cars  of  a  street 
railroad  shall  not  be  unreasonably  delayed  by  the  conduct  of  others 
using  the  street  For  this  purpose  and  to  this  extent  the  general  right 
of  the  company  over  that  portion  of  the  street  where  the  tracks  lie  is 
superior  to  that  of  other  persons  using  the  streets. 

4.  Dauaqes— Plaintiff  Not  Entitled  to  Damages  for  Mere  Humilia' 
tion  or  Mental  Annoyance. — In  an  action  predicated  upon  negligence  to 
recover  for  personal  injuries  thereby  sustained,  a  plaintiff  is  not  entitled 
to  damages  for  mere  humiliation  or  mental  annoyance  which  he  may 
suffer  on  account  of  bodily  injuries.  Instructions  stating  the  elements 
of  suffering  or  loss  on  account  of  which  a  plaintiff  is  entitled  to  recover 
should  not  be  so  drawn  as  to  include  mental  humiliation. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.    Reversed  and  remanded.    Opinion  filed  January  80,  1908. 

William  J.  Hynes,  John  B.  Brady  and  C.  Le  Roy  Brown, 
attorneys  for  appellant;  Mason  B.  Starring,  of  counsel. 

J.  D.  Riley,  attorney  for  appellee;  Rufus  Cope,  of  counsel. 

Mb.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  for  $8,000  rendered  in 
a  personal  injury  suit.  An  accident  happened  on  the  first 
of  August,  1899,  appellee  then  being  in  the  service  of  Trwin 
Brothers,  whose  place  of  business  was  at  numbers  334  and 
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336  Clark  street,  Chicago,  being  near  Harrison  street  and 
about  600  feet  isouth  of  VanBuren  street. 

Appellee  contends  that  upon  the  morning  of  August  1st 
he  had  delivered  one  load  of  meat  for  his  employers,  and 
between  seven  and  eight  o'clock  was  returning  to  the  place 
of  Irwin  Brothers  with  his  empty  one-horse  wagon  to  get 
a  second  load,  and  driving  south  on  Cl9>rk  street  along  and 
over  the  west  track  of  the  street  car  company;  when  he 
arrived  at  Irwin^s  meat  market,  in  order  to  get  his  wagon 
into  a  position  to  receive  another  load,  it  was  necessary  for 
him  to  back  from  the  car  track  to  the  sidewalk  into  a 
vacant  space  between  other  wagons  standing  there,  one  a 
wagon  belonging  to  Swift  Brothers  and  the  other  a  deliv- 
ery wagon  of  Irwin  Brothers;  that,  as  he  approached 
Irwin's  place,  he  threw  the  wheels  on  the  right  hand  side 
of  his  wagon  just  outside  the  car  track  and  immediately  in 
front  of  Irwin's  meat  market;  that  he  began  to  turn  his 
horse,  first  having  cast  his  eye  back  along  the  track  to  see 
if  any  car  was  near;  that  seeing  none,  he  swung  the  horse 
sharply  to  the  right  and  proceeded  to  back  his  team;  that 
then,  still  remaining  on  the  track,  be  straightened  his 
horse,  and  moving  forward  two  or  three  feet  in  order  to 
avoid  hitting  the  wagon  in  his  rear,  swung  his  horse 
sharply  to  the  right,  and  continuing  his  eflfort  to  back  in, 
had  got  his  wagon  oflf  the  track,  except  the  north  or  left 
front  wheel,  which  was  still  on  the  track,  when  his  wagon 
was  struck  by  appellant's  motor  car,  proceeding  south- 
ward on  the  track  over  which  he  had  just  driven;  and  by 
force  of  the  contact  of  the  motor  car  with  his  wagon,  he 
was  thrown  from  his  seat  on  the  wagon  to  the  street. 

The  distance  from  the  curb  line  of  the  street  in  front  of 
Irwin's  meat  market  to  the  first  rail  of  appellant's  west 
track  is  16.2  feet.  Appellant  contends  that  just  before 
the  wagon  upon  which  appellee  was  seated  was  struck  by 
the  car,  the  wagon  was  standing  in  front  of  Irwin's  store, 
and  when  appellant's  train  of  cars  was  about  forty  feet 
from  the  place  of  the  accident,  appellee  drove  his  horse  out 
from  the  sidewalk  and  onto  the  track;  that  appellee  then 
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saw  thq  approaching  car  and  made  a  futile  attempt  at 
moving  his  horse  and  wagon  out  of  the  way;  that  appel- 
lant's train  was  running  at  from  five  to  eight  miles  an 
hour,  and  as  soon  as  the  motorman  saw  appellee  attempt- 
ing to  drive  upon  the  track,  he  rang  the  gong  upon  the 
car  and  shouted  to  plaintiff  to  get  out  of  the  way  and 
immediately  applied  the  brakes,  reversed  the  power  and 
made  every  effort  to  stop  the  train;  that  it  had  rained  the 
night  before  and  the  track  was  very  slippery  and  gummy; 
and  notwithstanding  the  utmost  effort  by  the  motorman  to 
stop,  the  condition  of  the  track  was  such  that  the  train 
could  not  be  stopped  until  the  motor  car  came  in  contact 
with  the  front  wheel  of  appellee's  wagon,  shoving  it  for  a 
distance  of  seven  or  eight  feet;  that  the  cars  were  moving 
very  slowly  when  the  wagon  was  struck,  and  practically 
nothing,  by  the  contact,  was  damaged  about  the  wagon; 
that  the  wagon  was  pushed  with  some  little  force,  and  as 
the  car,  or  immediateh^  after  the  car  and  wagon  stopped, 
the  plaintiff  slid  or  fell  from  his  seat  on  the  wagon  to  the 
ground.  No  bones  of  the  plaintiff  were  broken  and  he 
sustained  no  dislocations  of  ligaments,  tendons  or  muscles. 

The  evidence  adduced  in  support  of  the  conflicting  theo- 
ries of  appellant  and  appellee,  left  the  question  of  the  cause 
of  the  accident,  that  is  to  say,  the  alleged  negligence  of 
appellant,  and  the  exercise  of  ordinary  care  by  appellee,  in 
great  doubt;  so  that  the  jury  should  have  been  carefully 
and  correctly  instructed  as  to  the  issue  they  were  to  try 
and  the  law  bearing  upon  the  evidence. 

At  the  instance  of  appellee  the  court  gave  to  the  jury  the 
following  instruction : 

"  It  is  the  duty  of  a  street  railway  company  to  exercise 
ordinary  care  to  avoid  injury  to  persons  who  may  be  right- 
fully driving  on  or  along  its  tracks;  and  it  is  the  duty  of 
persons  driving  in  front  of  approaching  cars  not  to  unnec- 
essarily delay  such  cars,  but  to  exercise  care  to  get  out  of 
the  way  of  an  approaching  car;  and  if  the  jury  believe  from 
the  preponderance  of  the  evidence  that  the  plaintiff  was 
driving  along  the  track  of  the  defendant  and  undertook  to 
back  off  of  said  tracks  to  a  position  along  the  sidewalk, 
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th^n  whether  the  plaintiff,  under  the  circumstances,  exercised 
ordinary  care  or  not,  to  set  out  of  the  way  of  the  approach- 
ing car,"  is  a  question  of  fact  to  be  determined  hy  the  jury 
from  the  preponderance  of  the  evidence;  and  if  the  jury 
believe  from  the  preponderance  of  the  evidence  that  the 
plaintiff  did  exercise  ordinary  care  in  that  regard,  and  that 
the  defendant  was  negligent,  as  charged  in  the  declaration, 
and  the  plaintiff  was  injured  in  conseouence  thereof,  then 
the  defendant  is  liable  for  such  injury." 

The  instruction,  as  it  did,  having  stated  that  if  certain 
facts  were  found,  the  defendant  was  liable  for  the  injuries 
occasioned  by  the  accident  to  the  plaintiff,  the  instruction 
should  have  contained  all  the  facts  which  would  authorize 
the  verdict,  in  effect,  directed  by  the  instruction.  Any 
instruction  by  which  the  court  assumes  as  a  matter  of  law 
to  direct  a  verdict  for  either  party  or  to  declare  the  liabil- 
ity or  freedom  from  liability  of  either  party  in  the  action, 
must  embrace  all  the  evidence  which,  under  the  pleadings 
and  the  evidence,  is  essential  to  a  verdict.  Pardridge  v. 
Cutler,  168  111.  504-513;  Lake  Erie  &  Western  R.  R.  Co.  v. 
Wilson,  189  111.  89;  Chicago  City  Ry.  Co.  v.  Dinsmore,  162 
111.  658;  McNulta  v.  Jenkins,  91  111.  App.  309;  C.,M.  &  St. 
P.  Ry.  Co.  V.  Halsey,  133  111.  248. 

It  is  fundamental  that  in  an  action  predicated  upon  neg- 
ligence of  the  defendant,  a  plaintiff  can  not  recover  if  he 
failed  to  exercise  ordinary  care  and  such  failure  contributed 
in  any  way  to  the  accident.  Under  the  evidence  in  this 
case  the  question  as  to  the  exercise  of  ordinary  care  by  the 
defendant  was  not  merely  whether  he  exercised  ordinary 
care  to  get  out  of  the  way  of  the  approaching  car,  but  also 
whether,  in  getting  in  the  way  of  appellant's  car,  he  was 
exercising  ordinary  care.  There  would  have  been  no  neces- 
sity for  his  exercising  any  care  to  get  out  of  the  way  of 
the  approaching  car,  if  he  had  net  first  gotten  into  its  way. 
The  instruction  under  consideration  declares  that  if  appellee 
exercised  ordinary  care  to  get  out  of  the  way  of  the  ap- 
proaching car — that  is  to  say,  it  tells  the  jury  that  if  they 
believe  from  the  preponderance  of  the  evidence  that  the 
plaintiff  did  exercise  ordinary  care  in  that  regard,  and  that 
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the  defendant  was  negligent,  and  the  plaintiff  injured  in 
consequence  of  such  negligence  of  the  defendant —then  the 
defendant  is  liable  for  such  injury.  As  before  stated,  the 
plaintiff  was  bound  to  exercise  ordinary  care  as  to  his  being 
in  the  way  of  appellant's  approaching  car  and  he  was  bound 
to  exercise  ordinary  care  in  looking  out  for  the  approach  of 
appellant's  cars.  The  place  where  the  injury  occurred  was 
not  a  street  crossing;  and  as  appellant's  cars  can  not  leave  the 
fixed  track  upon  which  they  run,  it  was  the  duty  of  appellee 
to  exercise  ordinary  care  not  to  be  in  the  way  thereof  and  so 
hinder  and  delay  cars  in  proceeding  at  such  rate  of  speed 
as  they  are  authorized  to  do  by  the  ordinances  of  the  city. 
The  interests  of  the  public  required  that  appellant's  cars 
should  not  be  unreasonably  delayed  by  the  conduct  of 
appellee.  For  this  purpose  and  to  this  extent  the  general 
right  of  appellant  over  that  portion  of  the  street  where  the 
injury  occurred  was  superior  to  that  of  appellee.  N.  C. 
Elect.  Ky.  Co.  v.  Peuser,  190  111.  67. 

The  instruction  is  also  objectionable  as  giving  the  jury 
to  understand  that  whether  the  plaintiflf,  in  what  he  did, 
exercised  ordinary  care,  is  a  question  solely  of  fact.  To 
be  sure  the  word  solely  is  not  used,  but  the  statement  that 
it  is  a  question  of  fact  had  a  tendency  to  leave  in  the  minds 
of  the  jury  the  impression  that  it  was  one  purely  of  fact. 
Such  an  instruction  is  condemned  by  Mr.  Justice  Cart- 
wright,  in  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany V.  Greenfield,  63  111.  App.  424. 

The  instruction  is  also  objectionable,  hypothetically 
directing,  as  it  does,  a  verdict  for  the  plaintiflf,  in  that 
especial  attention  is  called  to  the  theory  and  evidence  of 
the  plaintiflf  as  to  the  accident,  without  mention  of,  or 
reference  to  the  evidence  and  theory  of  the  defendant. 
The  court,  at  the  instance  of  the  plaintiflf,  gave  the  follow- 
ing instruction : 

"  The  court  instructs  the  jury  that  if  the}"  find  from  the 
evidence  in  this  case  that  the  plaintiflf  has  proved  his  case 
as  alleged  in  the  declaration,  by  a  preponderance  of  the 
evidence,  then  they  should  find  the  defendant  guilty,  and 
assess  the  plaintiflf's  damages,  if  any,  at  such  sum  as  you 


584  Appellate  Courts  of  Illinois. 

Vol.  105.]  Chicago  City  Ry.  Co.  v.  Mauger. 

believe  from  the  evidence  will  fairly  and  reasonably  com- 
pensate him  for  the  injury  sustained  by  him,  if  any,  as  the 
direct  result  of  the  accident  in  question." 

What  the  jury  would,  from  an  examination  of  the  decla- 
ration, consider  the  plaintiff's  (his)  case,  it  is  impossible  to 
tell.  That  he  was  injured  in  consequence  of  the  violent 
contact  of  appellant's  car  with  a  wagon  upon  which  appel- 
lee was  seated,  was  certainly  a  portion  of  his  case  as  alleged 
in  the  declaration.  That  the  jury  would  understand  that 
necessarily  his  case  embraced  more  than  this,  can  not  be 
known. 

The  Supreme  Court  of  this  State  has  frequently  said, 
that  it  is  the  duty  of  the  trial  court  to  point  out  what  are 
the  issues  of  fact  the  jury  are  to  try.  A  mere  reference  to 
the  declaration  as  containing  a  statement  of  the  plaintiff's 
case,  is  certainly  for  the  average  juror,  not  a  pointing  out 
of  either  the  issues  to  be  tried  or  the  plaintiff's  case. 

It  is  not  always  easy  for  well-educated  lawyers,  thor- 
oughly trained  in  their  profession,  to  determine  accurately 
what  the  case  stated  by  the  declaration  is;  and  there  are 
not  wanting  instances  in  which  courts  have  disagreed  as  to 
this. 

The  giving  of  an  instruction  substantially  like  the  one 
now  under  consideration  was  held  error  in  Chicago,  Rock 
Island  and  Pacific  Railway  Company  v.  Cleveland,  92  111. 
App.  308. 

In  North  Chicago  Electric  Railway  Company  v.  Peuser, 
190  111.  67,  the  refusal  to  give  the  following  instruction  was 
held  to  have  been  in  error: 

"The  jury  are  instructed  that,  by  reason  of  its  con- 
venience to  the  public  as  a  carrier  of  passengers,  and 
because  of  the  inability  of  its  cars  to  turn  out,  a  street  rail- 
way company  is  invested  with  the  right  of  way  over  other 
vehicles  over  the  portion  of  street  occupied  by  its  tracks, 
and  it  is  the  duty  of  the  drivers  of  such  vehicles  to  turn  out 
and  allow  its  cars  to  pass,  and  to  use  care  not  to  obstruct 
and  delay  the  same,  and  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff,  while  neglecting  such  duty,  and 
falling  thereby  to  use  ordinary  care  for  his  own  safety,  was 
injured,  then  he  can  not  recover  in  this  case." 
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This  instruction,  or  one  substantially  like  this,  asked  by 
appellant,  should  have  been  given. 

In  an  action  predicated  upon  negligence  to  recover  for 
personal  injuries  thereby  sustained,  a  plaintiff  is  not  en- 
titled to  damages  for  mere  humiliation  or  mental  annoy- 
ance which  he  may  suffer  on  account  of  bodily  injuries. 
Instructions  stating  the  elements  of  suffering  or  loss,  on 
account  of  which  a  plaintiff  is  entitled  to  recover,  should  not 
be  so  drawn  as  to  include  mental  humiliation.  It  is  unnec- 
essary to  comment  upon  the  amount  of  the  judgment,  as 
the  case  is  one  in  which  the  error  in  that  regard,  if  any, 
would  not  be  cured  by  a  remittitur. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Fred  Griesheimer  y.  Fred  Bothman. 

1.  Eviction— Z)p/l7i€d. — The  term  eviction  was  formerly  used  to 
denote  an  expulsion  by  the  assertion  of  a  paramount  title  and  by  a  proc- 
ess of  law,  but  it  is  now  applied  to  every  class  of  expulsion. 

2.  Landlord  and  Tenant— ^ciion  of  Tenant  Kept  Out  of  PossesisUm 
by  One  Holding  the  Paramount  Title.— It  a  sub-tenant  is  kept  out  of 
possession  by  one  holding  the  paramount  title,  the  lessee  may  have  an 
action.  The  measure  of  damages  in  such  cases  is  not  limited  to  nom- 
inal damages.  The  lessee  is  generally  allowed  to  recover  the  value  of 
the  term  over  and  above  the  rent  reserved  and  unpaid,  or  to  accrue, 
together  with  other  damages  naturally  resulting  from  the  breach. 

De|>t,  on  a  lease,  for  breach  of  covenant.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Marcus  Kavanagh,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Af- 
firmed.   Opinion  filed  January  80,  1903. 

Statement. — This  is  an  action  in  debt  on  a  lease  for 
breach  of  covenant  for  quiet  possession.  The  lease  was 
executed  by  Fred  Griesheimer  to  Fred  Bothara  July  2, 1897, 
of  store  and  basement,  number  39  Clark  street,  term  to 
commence  August  1, 1897,  and  terminate  August  30, 1900, 
at  a  monthly  rental  of  $175,  payable  in  advance,  except  for 
August  rent,  which  was  made  payable  at  the  time  of  the 
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execution  of  the  lease;  and  t];ierein  defendant  warranted 
that  he  had  good  right  and  title  to  make  said  lease  and  that 
plaintiff  might  hold  the  premises  for  said  term  in  quiet 
enjoyment  Fred  Griesheimer,  appellant,  held  these  prem- 
ises as  lessee  from  his  lessors,  Adsit  and  others,  to  be  occu- 
pied for  a  clothing  business,  under  lease  running  from 
November  19,  1894,  to  April  30,  1900,  with  a  covenant  not 
to  underlet  without  the  written  consent  of  lessors.  Plaint- 
iff below,  in  his  declaration,  avers  that  Griesheimer  did  not 
have  the  right  to  sub-let  said  premises;  that  Adsit  and 
others  had  paramount  title  as  against  the  right  of  Gries- 
heimer to  execute  such  lease;  that  after  the  execution 
thereof  Adsit  and  others,  July  9,  1897,  filed  a  bill  of  com- 
plaint praying  for  injunction  against  both  Griesheimer  and 
Botham,  and  on  August  11, 1897,  the  court  entered  an  order 
directing  Griesheimer  not  to  allow  Botham  to  occupy  said 
premises,  and  on  September  17, 1897,  made  said  order  per- 
manent, and  that  since  August  11,  1897,  Botham  has  been 
prevented  from  occupying  same,  and  has  suffered  damages 
in  a  large  sum. 

Issues  were  joined  and  a  trial  had  resulting  in  a  verdict 
for  plaintiff  in  the  sum  of  $350. 

B.  M.  Shaffneb,  attorney  for  appellant. 

E.  S.  CuMMiNGs,  attorney  for  appellee. 

Mb.  Justice  Burke  delivered  the  opinion  of  the  court. 

The  propriety  of  a  finding  in  this  case  that  Mr.  Gries- 
heimer is  liable  to  his  tenant  is  not  questioned;  but  it  is 
insisted  that  under  the  evidence  and  the  law  applicable 
thereto  only  nominal  damages  ought  to  have  been  recovered. 
Botham  was  evicted  from  the  premises  by  the  paramount 
title  of  Adsit  and  others.  Appellant  claims  that  the  evic- 
tion of  Botham  did  not  take  place  through  the  fraud  or 
willful  acts  of  himself  and  that  therefore  only  nominal 
damages  should  have  been  recovered. 

It  is  insisted  that  there  is  a  material  distinction  in  cases 
of  eviction  by  paramount  title  and  those  resulting  from 
the  fraud  or  willful  acts  of  the  lessor. 
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Botham  moved  his  farniture  and  fixtures  into  the  store 
in  July,  1897,  at  a  cost  of  $15.  He  paid  $23.83  for  plumb- 
ing, $38  for  signs,  $27.66  for  carpenter  work  and  $175  as 
rent  for  August  and  had  a  watchman  in  the  premises  for 
several  days. 

Owing  to  the  conflict  in  the  evidence  the  case  was  one 
for  the  jury  and  the  issues  have  been  found  for  the  plaint- 
iff. Through  the  lease  of  July  2, 1897,  Griesheimer  demised 
to  Botham,  by  written  lease,  the  premises  in  question  and 
therein  covenanted  that  he  had  good  right  and  title  to  make 
such  lease  and  that  Botham,  the  lessee,  might  hold  and 
occupy  the  premises  in  quiet  enjoyment  for  the  term  therein 
provided.     Harms  v.  McCormick,  132  111.  104. 

Botham  was  evicted  under  the  order  for  injunction 
issued  against  him  August  11,  1897,  and  thereby  the  cove- 
nant of  quiet  enjoyment  contained  in  the  lease  to  him  from 
Griesheimer  was  broken. 

Adsit  and  others  asserted  and  enforced  through  the 
process  of  the  law  a  title  paramount  to  the  title  of  Gries- 
heimer. The  term  eviction  was  formerly  used  to  denote 
an  expulsion  by  the  assertion  of  a  paramount  title  and  by 
a  process  of  law,  but  it  is  now  applied  to  every  class  of 
expulsion.    11  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  p.  458. 

In  this  case  it  is  contended  on  the  part  of  Botham  that 
before  accepting  his  lease  he  had  not  been  informed  and 
was  not  aware  that  Griesheimer  did  not  have  the  right  to 
sub-let  to  him.  On  the  other  hand,  Griesheimer  claims  that 
before  signing  the  lease  he  informed  Botham  that  the  lease 
from  Adsit  contained  a  clause  restraining  the  sub-letting 
without  Adsit's  consent  and  that  Botham  stated  that  he 
would  accept  the  lease  and  take  his  chances.  It  however 
appears  that  subsequent  to  all  of  said  negotiations,  a  writ- 
ten lease  was  executed  by  the  parties  thereto  which  con- 
tained a  covenant  on  the  part  of  Griesheimer  that  he  had 
a  good  title  and  that  Botham  should  have  the  quiet  enjoy- 
ment of  said  premises. 

If  a  sub-tenant  is  kept  out  of  possession  by  one  holding 
the  paramount  title,  no  doubt  the  lessee  may  have  an 
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action.  The  measure  of  damages  in  such  cases  is  not 
limited  to  nominal  damao^es.    Gazzolo  v.  Chambers,  7'6  111.  75. 

We  understand  the  rule  laid  down  in  New  York  and 
followed  in  Pennsylvania  to  be  that  where  the  eviction  was 
under  a  title  paramount  and  the  lessor  acted  in  good  faith 
in  the  letting,  only  nominal  damages  could  be  recovered. 
This  doctrine,  which  on  its  face  shows  inadequacy  of  the 
compensation  awarded  the  tenant,  has  not,  however,  been 
followed  as  a  general  rule,  and  the  lessee  has  generally  been 
allowed  to  recover  the  value  of  the  term  over  and  above 
the  rent  reserved  and  unpaid  or  to  accrue,  together  with 
other  damages  naturally  resulting  from  the  breach.  18 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  628;  Dobbins  v. 
DuQuid,  65  111.  464. 

In  the  case  at  bar  and  not  as  in  Dobbins  v.  DuQuid, 
supray  the  lessor,  Griesheimer,  had  not  forgotten  that  he 
had  no  right  to  sub-let,  but  admits  that  he  knew  that  the 
Adsit  lease  contained  a  clause  preventing  him  leasing  the 
premises  without  the  written  consent  of  the  lessors.  Never- 
theless, knowing  full  well  that  in  making  the  lease  to 
Botham  he  was  doing  what  he  had  no  right  to  do,  he  stated 
in  writing  and  covenanted  that  he  had  good  right  to  do 
what  he  admits  he  had  no  right  to  do.  If,  as  he  insists,  he 
had,  prior  to  the  signing,  made  a  diflferent  agreement  with 
his  lessee,  it  was  his  privilege  and  duty  to  have  incorporated 
that  agreement  into  the  covenants  and  conditions  of  his 
lease  to  Botham. 

Regardless  of  the  rule  as  to  the  measure  of  damages  in 
case  of  eviction  by  the  paramount  title,  we  are  of  the 
opinion  that  under  the  evidence  in  this  case  the  plaintiff, 
Botham,  was  entitled  to  recover  as  damages  naturally  flow- 
ing from  the  breach  assigned,  the  items  of  charge  for  moving 
and  other  incidental  expenses.  The  verdict  in  this  case  is 
extremely  moderate,  the  main  item  thereof  being  the  ad- 
vance rent  for  the  month  of  August  paid  by  the  plaintiff, 
though  restrained  from  occupying  the  premises.  It  would 
necessarily  extend  this  opinion  to  comment  upon  the 
instructions  given,  but  we  are  satisfied  that  they  do  not 
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contain  error  sufficient  to  work  reversal  of  the  case.  It  is 
urged  by  appellee's  counsel  that  the  sole  ground  of  com-' 
plaint,  namely,  excessive  verdict,  was  not  stated  in  the 
trial  court  and  is  presented  here  for  the  first  time.  If  the 
grounds  for  a  new  trial  were  stated  in  the  written  motion 
for  a  new  trial  and  an  excessive  verdict  was  not  mentioned, 
we  would  not  consider  such  ground  here;  but  the  record  is 
silent  as  to  this  portion  of  the  proceedings  and  we  have 
therefore  elected  to  consider  the  merits  of  the  case. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Nils  Arneson  v.  Elizabeth  B.  Haldane. 

1.  EviDENCE—Oerft/Zcafes  of  Redemption  Competent  to  Sfiow  Sums 
Paid  for  Redemption  from  Tax  iSd^es.— Certificates  of  redemption  are 
certificated  copies  of  the  record  of  redemption  within  the  meaning  of 
section  197  of  the  revenue  act,  which  requires  the  clerk,  when  any 
tract  or  lot  shall  be  sold,  to  enter  on  the  record  the  quantity  sold  and  the 
name  of  the  purchaser,  and  upon  redemption  requires  an  entry  **of  the 
name  of  the  person  redeeming  and  the  date  and  amount  of  redemption 
in  the  proper  column/'  and  Sec.  212,  which  provides  that  the  books  and 
records  belonging  to  the  office  of  the  county  clerk,  **or  copies  thereof 
certified  by  said  clerk,  shall  be  deemed  prima  facie  evidence  to  prove 
the  sale  of  any  land  or  lot  for  taxes  or  special  assessments,  the  redemp- 
tion of  the  same  or  payment  of  taxes  or  special  assessments  thereon," 

2.  Interest— ^Woujed  on  Mortgage  Note  by  Decree  of  Foreclosure. — 
The  mortgagee,  upon  foreclosure,  is  entitled  to  interest  on  the  mortgage 
note  at  the  contract  rate  from  the  date  of  the  note  until  the  rendition  of 
the  decree  of  foreclosure. 

Bill  to  Foreclose. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Elbridqe  Hanect,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed 
January  80,  1903. 

This  is  an  appeal  from  a  decree  of  foreclosure  upon  three 
mortgages,  given  63^^  appellant  herein  and  one  Thore  Tol- 
lakson,  now  deceased.  Each  separate  mortgage  secured  a 
promissory  note  for  $6,000,  each  note  bearing  interest 
respectively  at  five  per  cent  per  annum,  executed  by  the 
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same  parties.  Before  default  had  occurred  upon  the  notes, 
or  any  of  them,  the  mortgagors  sold  and  conveyed  the 
land  covered  by  the  said  mortgages  to  one  Carson,  who 
assumed  and  agreed  to  pay  the  notes  secured  thereon. 
Afterward,  one  of  the  makers  of  the  notes,  the  said  Thore 
ToUakson,  died.  A  third  portion  of  the  indebtedness  has 
been  paid,  and  a  corresponding  portion  of  the  land  was 
released  from  the  lien  of  the  mortgagees.  Default  having 
been  made  in  payment  of  the  remaining  debt  and  interest, 
*  appellee  filed  her  bill  to  foreclose  and  obtained  a  decree 
from  which  this  appeal  is  prosecuted. 

Deneen  &  Hamill,  attorneys  for  appellant. 

RuNNELLs  &  BuBBT,  attomcys  for  appellee. 

Me.  Justice  Freeman  delivered  the  opinion  of  the  court. 

It  is  first  urged  that  error  was  committed  in  allowing 
appellee  certain  sums  paid  for  redemption  from  tax  sales, 
because,  as  it  is  claimed,  there  was  no  competent  evidence  of 
such  payments.  The  proof  complained  of  was  made  by 
the  introduction  of  certificates  of  deposit  for  redemption 
made  by  the  county  clerk,  which,  it  is  urged,  are  not  made 
evidence  by  any  statutory  provision  and  were  not  admis- 
sible. 

We  are  referred  to  sections  163, 197,  210  and  213,  Chap. 
120  R.  S.,  the  revenue  act,  which,  taken  together,  it  is 
claimed  by  appellee's  counsel  justify  the  introduction  of 
the  certificates  of  redemption  in  evidence.  We  concur  in 
this  view.  Section  197  requires  the  clerk,  when  any  tract 
or  lot  shall  be  sold,  to  enter  on  the  record  the  quantity  sold 
and  the  name  of  the  purchaser,  and  upon  redemption 
requires  an  entry  "  of  the  name  of  the  person  redeeming 
and  the  date  and  amount  of  redemption  in  the  proper 
column."  Section  212  provides  that  the  books  and  records 
belonging  to  the  oflBce  of  the  county  clerk  "or  copies 
thereof  certified  by  said  clerk,  shall  be  deemed  pHmafacie 
evidence  to  prove  the  sale  of  any  land  or  lot  for  taxes  or 
<}pecial  assessments,  the  redemption  of  the  same  or  pay- 
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ment  of  taxes  or  special  assessments  thereon."  In  Bush 
v.  Stanley,  122  111.  406-419,  this  precise  question  is  passed 
upon  and  it  is  said :  ^^  We  think  these  certificates  are, 
within  the  meaning  of  this  section,  certified  copies  of  the 
record  of  redemption." 

It  is  claimed  further  that  the  decree  includes  about  $23.30 
and  interest,  more  than  the  certificate  states  was  actually 
deposited.  This  amount  is  made  up,  however,  of  the  amount 
allowed  by  the  statute  (Sec.  56,  Chap.  53,  R.  S.)  to  the 
county  clerk  for  fees  for  redemption  certificate,  filing  and 
cancellation,  and  noting  tax  sale  on  collector's  warrant, 
for  each  tract  or  lot  of  land  upon  each  of  the  certificates  in 
evidence.  These,  when  paid  by  the  person  redeeming,  ate 
a  proper  charge,  and  no  reason  appears  why  they  should 
not  have  been  included  in  the  decree. 

It  is  contended  that  the  decree  errs  in  re-stating  the 
account,  instead  of  following  the  master's  report.  This 
contention  is  based  upon  section  3,  chapter  74  of  the 
Revised  Statutes,  which  provides :  "  Judgments  recovered 
before  any  court  or  magistrate  shall  draw  interest  at  the 
rate  of  five  per  centum  per  annum  from  the  date  of  the 
same  until  satisfied.  When  judgment  is  entered  upon  any 
award,  report  or  verdict,  interest  shall  be  computed  at  the 
rate  aforesaid  f^om  the  time  when  made  or  rendered  to  the 
time  of  rendering  judgment  upon  the  same,  and  made  a 
part  of  the  judgment."  The  master's  report  computed 
interest  on  the  notes  to  the  date  of  the  report.  The  decree 
computed  interest  to  its  date  at  the  contract  rate,  this  con- 
tract rate  being  seven  instead  of  five  per  cent,  which 
latter  is  the  amount  it  is  contended  should  have  been 
charged  on  the  totals  in  the  master's  report.  This  would 
require  resting  the  account  at  the  date '  of  the  master's 
report,  and  then  computing  interest  thereafter  on  the 
amount  found  to  be  due  by  the  master,  involving  the  com- 
pounding of  interest  upon  interest.  Such  method  of  com- 
putation would,  we  think,  without  doubt,  be  improper. 
Appellde  was  entitled  to  interest  "  from  the  date  of  the 
note  until  the  rendition  of  the  decree.'^    Barker  v.  Inter- 
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national  Bank,  80  111.  96-101.  Judgment,  however,  was 
not  in  this  respect  "entered  upon  any  award,  report  or  ver- 
dict," within  the  meaning  of  the  statutes.  The  court, 
instead  of  entering  judgment  for  the  amount  found  due  at 
the  date  of  the  master's  report,  substituted  therefor  its 
own  computation  of  interest  to  the  date  of  the  decree  at 
the  contract  rate,  as  it  had  a  right  to  do.  In  Goodwin  v. 
Bishop,  145  111.  421,  it  is  said  :  "  As  interest  had  accrued 
after  the  report  was  filed,  the  court  had  the  undoubted 
right  to  refer  the  case  to  the  master  to  determine  the 
amount  then  actually  due,  or  the  court  could,  if  it  saw 
proper,  compute  the  interest  without  a  reference."  The 
court  did  so  compute  interest  in  the  case  before  us.  We 
are  aware  that  a  different  conclusion  may  appear  to  be 
stated  in  Patterson  v.  Patterson,  89  111.  App.  406-411.  But 
we  do  not  regard  the  rule  as  there  stated,  as  being  in  con- 
flict with  the  view  we  have  expressed.  In  that  case  the 
master's  report  was  formally  confirmed,  and  the  decree  was 
inconsistent  therewith,  which  is  not  this  case,  so  far  as 
appears  from  the  record  before  us.  We  find,  therefore,  no 
error  in  this  respect.  If  counsel  prefer  to  remit  the  small 
amount  constituting  the  diffei^ence,  they  have  the  privilege 
of  doing  so,  although  we  regard  the  decree  as  correct. 

It  is  insisted  that  the  decree  is  erroneous  in  finding  appel- 
lant personally  liable  for  any  deficiency.  It  is  argued  by 
appellant's  attorneys  that  Carson,  who  purchased  the  mort- 
gaged premises  from  the  mortgagors  and  assumed  and 
agreed  to  pay  the  mortgage  indebtedness,  is  primarily 
liable,  and  that  appellant  and  Tollakson  were  in  the  posi- 
tion of  sureties  for  Carson.  More  than  two  years  prior  to 
filing  the  bill  in  controversy,  Tollakson  died  testate  and  his 
will  was  admitted  to  probate.  The  estate  was  solvent,  and 
it  is' said  that  appellee  should  have  presented  her  claim 
against  that  estate  within  two  years,  which  was  not  done. 
The  argument  is  that  if  appellant  is  called  on  to  pay  any 
part  of  the  deficiency  his  right  to  contribution  against 
ToUakson's  estate  will  be  defeated;  whereas,  it  is  said,  ap- 
pellant could  not  himself  have  maintained  a  claim  on  a  con- 
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tingent  liability  against  the  estate.  Hence,  it  is  contended, 
the  failure  of  appellee  to  file  her  claim  in  the  Probate  Court 
against  the  estate  of  ToUakson  has  released  appellant  from 
all  liability  on  the  notes. 

The  true  position  of  appellant  and  Carson  is  stated  in 
Fish  V.  Glover,  154  111.  86-91,  where,  after  stating  that  as 
between  the  mortgagor  and  the  grantee  of  the  mortgaged 
property  who  assumes  the  mortgaged  debt,  the  latter 
becomes  the  principal  debtor,  it  is  said :  "But  this  is  only 
true  as  between  the  grantee  of  the  mortgagor  assuming 
the  mortgage  debt  and  the  mortgagor  himself.  As 
between  them,  the  mortgaged  property  becomes  the  pri- 
mary fund.  But  the  mortgagee  may  treat  both  as  principal 
debtors  and  may  have  a  personal  decree  against  both, 
unless  he  has  consented  to  accept  such  grantee  of  the 
mortgagor  as  the  principal  debtor,  and  to  hold  the  mort- 
gagor as  surety  merely."  In  the  case  at  bar,  the  liability 
of  appellant  and  Tollakson  was  joint  and  several.  The 
decree  provides  that  in  the  event  of  a  deficiency  "  the  com- 
plainant may  apply  to  this  court  for  decree  or  decrees 
against  the  defendants,  Nels  Arneson  and  Oliver  M.  Carson, 
who  are  each  personally  liable  for  payment  of  the  amount 
herein  above  found  due  to  complainant,  and  that  execution 
may  issue  upon  such  deficiency  decree  op  decrees."  It  is  of 
course  manifest  that  there  is  not  as  yet  any  such  deficiency 
decree  against  appellant,  and  there  is  no  certaint}'^  that 
there  ever  will  be.  If  no  such  decree  is  ever  entered — and 
there  will  not  be  if  there  should  be  no  deficiency — the 
question  whether  the  failure  of  appellee  to  file  her  claim 
against  the  Tollakson  estate  has  forever  released  and  dis- 
charged appellant  from  liability  upon  the  joint  and  several 
notes  made  by  Tollakson  and  appellant  will  never  arise.  It 
might  very  well,  therefore,  be  treated  as  of  no  consequence 
whether  the  recital  that  appellant  and  Carson  are  each  per- 
sonally liable  is  erroneous  or  not,  inasmuch  as  appellant  is 
not  as  yet  prejudiced  thereby.  It  may  be  said,  however, 
that  if  it  be  assumed  that  there  are  no  furt'lier  assets  to  be 
hereafter  inventoried  in  which  appellant  might  share  to  the 
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extent  of  any  liability  to  him  of  that  estate,  nevertheless 
the  release  of  the  estate  arises  by  operation  of  law;  and  as 
said  in  Parsons  on  Contracts  (8th  Ed.,  p.  29),  '*  No  release 
by  the  party  injured,  or  claimant,  has  the  effect  of  dis- 
charging all,  although  given  but  to  one,  unless  it  be  a 
voluntary  release;  for  if  one  of  two  who  owe  jointly  either 
a  debt  or  compensation  for  a  wrong  be  discharged  by 
operation  of  law  without  the  concurrence  or  consent  of  the 
part3^  to  whom  the  debt  or  compensation  is  due,  he  does 
not  thereby  lose  his  right  to  enforce  this  claim  against  those 
not  discharged."  See,  also,  Bishop  on  Contracts,  Sec.  871. 
The  People  v.  White,  11  111.  342-348.  This  is  in  accord  with 
principles  of  equity,  In  the  case  before  us,  it  appears  that 
ToUakson  died  while  Carson,  the  grantee  of  the  equity,  was 
paying  the  interest,  and  there  was  no  occasion  to  suppose 
that  he  would  not  continue  to  do  so  and  pay  the  principal 
as  w^ell.  The  notes  did  not  become  due  until  nearly  a  year 
and  a  half  after  the  death  of  Tollakson.  The  liability  was 
joint  and  several,  and  it  does  not  appear  that  appellant  him- 
self took  any  measure  to  keep  alive  a  claim  for  a  contribu- 
tion against  the  estate.  As  before  stated,  it  was  not  then 
and  is  not  now  certain  that  there  will  be  any  deficiency." 
If,  however,  there  should  be,  appellant  could  be  held  prima- 
rily liable.  Cummings  v.  The  People,  50  111.  132.  **  If  one 
of  the  joint  obligors  be  dead,  it  is  not  necessary  to  notice 
him  in  the  declaration,  nor  need  the  survivors  be  declared 
against  as  such,  but  they  may  be  sued  as  if  they  alone  were 
primarily  liable."  See,  also,  Stevens  v.  Catlin,  152  111.  56. 
Finding  no  error  in  the  record  the  judgment  is  affirmed. 


Illinois  Steel  Company  v.  Felix  McNulty. 

1.  WrrNESSES— 5/iouW  be  Peitnitted  to  Testify  to  the  FcuUa  Only.^ 
Witnesses  should  be  permitted  to  testify  to  the  f^cts  only,  and  not  to 
any  conclusion  that  they  may  deduce  from  these  facts,  except  in  the 
ca^e  of  experts,  where  the  jury  can  not  be  presumed  to  have  the  same 
opportunity  to  form  a  correct  conclusion  as  the  expert  witness. 
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2 .  NBauGKNCB -—Servant  Assuming  Obvious  Dangers,  — Where  a  serv- 
ant places  himself  in  an  obviously  dangerous  position,  or  in  a  position 
wiiich  in  the  exercise  of  reasonable  care  for  his  own  safety  would  have 
been  obviously  and  .plainly  dangerous  to  him,  then  it  is  negligence  on 
bis  part  to  have  placed  himself  there. 

8.  Instructions— Ptoinfty  Adopting  an  Extra  Hazardous  Method. 
^An  instruction  that  if  the  plaintiff  took  hold  of  a  rail,  the  place  of 
danger,  instead  of  taking  hold  of  some  other  object,  if  he  could  have 
done  so  with  safety  to  himself,  then  voluntarily  selecting  a  way  known 
by  him  tp  be  dangerous  is  negligence  on  his  part,  is  proper.  A  party 
has  no  right  knowingly  to  put  himself  in  a  place  of  danger  which  he 
could  have  avoided,  and  in  such  case,  although  he  exercised  every  con- 
ceivable care  in  so  doing,  his  injury  would  result  from  his  voluntary  act. 

4.  Master  and  Servant— Serranf  Wantonly  Selecting  the  More 
Hazardous  of  Two  ilfe^Aocb.— Where  an  employe  has  the  power  to  adopt 
his  own  methods  of  doing  work,  and  he,  wantonly,  knowing  and 
appreciating  the  dangers  of  both,  selects  of  the  two  ways  the  more 
dangerous,  he  does  so  at  his  peril  and  can  not  recover  for  any  injury 
resulting  from  such  relation. 

5.  Pleading-/*  is  Not  Necessary  to  Charge  in  Specific  Terms  a 
Dti^y.— Under  the  rules  of  pleading  it  is  not  necessary  to  charge  in 
specific  terms  &  duty,  but  if  facts  are  averred  out  of  which  the  duty 
springs,  the  declaration  is  sufficient.  An  averment  that  certain  conduct 
is  the  duty  of  defendant  is  of  no  avail  where  facts  are  not  stated  from 
which  the  law  will  create  the  duty. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Court  of  Cook  County;  the  Hon.  Marcus  Kavanaqh,  Judge  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
Reversed  and  remanded.    Opinion  filed  January  80,  1908. 

Statement. — The  declaration  avers  that  on  the  fifteenth 
day  of  May,  A.  D.  1899,  Felix  McNulty  was  in  the  employ- 
ment of  the  defendant,  Illinois  Steel  Company;  that  he 
was  directed  by  the  defendant  to  work  at  the  painting  of 
certain  pipes  and  structures  in  its  factory,  which  said  pipes 
and  structures  were  in  close  proximity  to  certain  railroad 
rails  situated  at  a  high  distance  from  the  ground;  that  a 
crane  operated  by  steam  power  at  times  was  run  along 
and  upon  said  railroad  rails;  that  the  crane  was  not  running 
upon  said  rails  at  the  time  the  plaintiff  was  ordered  to  work 
in  proximity  to  them,  nor  had  it  been  running  upon  them 
that  day  for  some  hours  prior  to  the  accident;  but  while 
the  plaintiff  was  then  and  there  rightfully  and  with  due 
care  for  his  own  safety  working  under  the  said  orders  of 
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the  defendant  at  the  painting  of  said  iron  pipes,  said  defend- 
ant, without  any  notice  or  warning  to  plaintiff  of  their  inten- 
tion to  start  up  or  run  the  said  crane  upon  the  said  railroad 
rails  situated  in  close  proximity  to  the  plaintiff  as  aforesaid 
(and  of  the  starting  up  or  running  of  said  crane  the  plaintiff 
was  wholly  unaware),  the  defendant  then  and  there  sud- 
denly and  with  great  force  negligently  started  up  and  pro- 
pelled the  said  crane  without  giving  to  the  plaintiff  any 
reasonable  warning  of  the  starting  up  or  the  approach 
thereof  toward  the  plaintiff,  and  thereby  the  crane  was  then 
and  there  violently  propelled  against,  over  upon  the  body 
and  arra  of  the  plaintiff,  and  thereby  certain  fingers  of 
plaintiff's  hand  were  run  over  and  crushed  and  mangled  and 
the  hand  and  arm  of  the  plaintiff  were  thereby  destroyed 
and  as  a  consequence  thereof  amputated,  and  divers  other 
injuries  were  inflicted,  to  the  damage  of  the  plaintiff  of 
$20,000. 

Plea  of  general  issue  was  filed,  and  a  trial  had,  resulting 
in  a  verdict  in  the  sum  of  $10,000. 

The  mill  where  plaintiff  was  hurt  was  about  eighty-five 
feet  in  width  and  extended  north  and  south  over  300  feet. 
Along  the  west  wall  and  elevated  some  sixteen  or  eighteen 
feet  from  the  ground  was  an  iron  girder  supported  on  posts. 
On  top  of  this  girder  was  an  ordinary  "  T  "  rail.  On  the 
east  side  of  the  mill  was  a  girder  supporting  a  railroad  rail 
in  the  same  form.  The  crane  was  of  a  girder  construction 
and  extended  across  the  mill  from  one  side  to  the  other  and 
rested  upon  wheels  which  ran  along  the  railroad  tracks  and 
moved  north  and  south.  There  is  a  large  steam  pipe  eight- 
een inches  in  diameter  running  along  the  west  track  about 
three  feet  from  and  a  little  below  and  east  of  the  girder. 
There  are  three  other  pipes  alongside  of  these  girders,  four, 
five,  and  one  inch  in  diameter.  The  four-inch  pipe  is  eight 
inches  below  the  top  of  the  girder  and  the  five-inch  pipe  is 
about  eighteen  inches  below  the  top  of  the  girder. 

Kemper  K.  Knapp,  attorney  for  appellant. 

Theodore  G.  Case  and  John  T.  Murrat,  attorneys  for 
appellee;  A.  W.  Browne,  of  counsel. 
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Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

Felix  Mc'Nulty,  appellee,  recovered  in  the  Superior  Court 
for  the  loss  of  his  left  hand  the  sum  of  $10,000.  The  day 
before  the  accident  in  question  occurred,  the  foreman  of  the 
mill  ordered  McNulty  to  paint  the  said  two  water-pipes, 
four  and  five  inches  in  diameter,  but  ^ave  him  no  specific 
directions  with  reference  thereto.  He  began  to  paint  the 
pipe  at  tea  o'clock  in  the  forenoon  of  the  day  before  the 
accident.  It  appears  that  he  had  spent  about  sixteen  weeks 
on  two  former  occasions  in  painting  the  walls  of  the  mill, 
and  the  third  time,  when  he  was  hurt,  he  had  been  at  work 
painting  about  two  weeks.  The  steam-pipe  did  not  extend 
so  far  south  as  did  the  girder  and  other  water-pipes.  He 
began  'to  paint  at  the  south  end  and  reached  the  pipes  by 
using  a  ladder,  and  so  continued  until  he  came  to  the  steam- 
pipe,  when  it  appears  that  it  was  inconvenient  to  reach  the 
water-pipes  from  the  ladder,  and  in  order  to  paint  them  he 
climbed  from  his  ladder  to  the  steam- pipe,  and,  resting  or 
lying  thereon,  he  proceeded  to  paint  the  water-pipes.  While 
so  engaged,  and  to  prevent  losing  his  equilibrium  in  reach- 
ing said  pipes,  he  grasped  the  iron  rail  or  track,  and  the 
crane,  moving  from  the  south,  ran  over  and  crushed  his 
fingers.  , 

On  behalf  of  McNulty  it  is  claimed  that  he  was  ordered 
to  paint  these  pipes,  and  that  owing  to  their  location  it  was 
impossible  to  carry  out  the  order  and  paint  them  without 
placinof  his  band  on  the  rail,  and  that  the  crane  had  not 
moved  on  the  morning  of  the  accident,  and  that  prior  to 
the  accident  he  had  received  no  notice  that  the  crane  was 
to  be  moved. 

On  the  other  hand  it  is  insisted  on  behalf  of  the  company 
that  McNulty  had  worked  many  months  in  the  mill,  was 
familiar  with  the  work  of  the  mill,  and  especially  with  the 
movement  of  the  crane,  because  he  himself  had  worked  with 
it  much  of  the  time  while  in  the  '*  sailor  gang,"  and  that  he 
Avas  not  directed  to  place  his  hand  on  the  rail,  but  was  given 
the  general  order  only  to  paint  the  pipes.  McNulty  was 
asked  the  question  why  he  put  his  hand  on  the  rail  and  he 
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was  permitted  to  answer  that  he  had  no  other  place  to  put 
it,  to  which  answer  exception  was  properly  preserved.  If 
his  answer  stated  the  fact  that  he  was  ordered  to  paint  the 
pipe,  the  performance  of  which  would  of  necessity  require 
him  to  put  his  hand  in  the  place  of  danger,  on  the  rail,  it 
must  be  conceded  that  was  a  very  material  fact,  and  if  the 
jury  accepted  his  statement  it  doubtless  had  great  weight 
in  determining  their  verdict. 

We  are  of  the  opinion  that  the  court  committed  error  in 
permitting  McNulty  to  say  that  there  was  no  other  place 
for  his  hand.  If  it  was  true,  it  was  for  the  jury  to  find 
from  proper  evidence.  Witnesses  should  be  permitted  to 
testify  to  the  facts  only,  and  not  to  any  conclusion  that  they 
may  deduce  from  these  facts,  except  in  the  case  of  experts, 
where  the  jury  can  not  be  presumed  to  have  the  same  oppor- 
tunity to  form  a  correct  conclusion  as  the  expert  witness. 
Brink's  City  Express  Co.  v.  Kinnare,  108  111.  643;  Hoehn 
V.  C,  P.  &  St.  L.  Ry.  Co.,  152  111.  223. 

The  record  does  not  disclose  why  McNulty  might  not 
have  painted  the  pipes  from  the  north  toward  the  south, 
and,  if  necessary  to  secure  himself  from  falling,  he  could 
have  grasped  the  ladder  resting  against  the  pipe  with  his 
left  hand  and  had  his  right  hand  free  to  use  the  brush; 
furthermore,  it  does  not  appear  from  the  evidence  that, 
with  the  weight  of  his  body  on  the  westerly  part  of  the 
steam-pipe,  why  he  could  not  have  placed  his  left  hand 
against  the  girder  below  the  rail.  The  girder,  as  to  its 
width  and  projections,  has  not  been  described,  but  in  this 
entire  branch  of  the  case  the  jury  are  compelled  to  accept 
the  conclusion  of  the  witness  that  he  was  exercising  ordi- 
nary care  at  the  time  of  the  accident  by  resting  his  hand  on 
the  only  place  where  he  could  rest  it.  The  evidence  on 
this  point  was  material  for  the  plaintiflF,  because  it  was  nec- 
essary for  him  affirmatively  to  prove  that  he  was  in  the 
exercise  of  ordinary  and  reasonable  care  for  his  own  safety. 
If  the  only  logical  conclusion  from  the  evidence  were  that 
there  was  no  other  place  for  his  hand  except  on  the  rail, 
then  the  statement,  though  improper,  could  not  have  been 
an  element  in  determining  the  verdict. 
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It  appears  that  the  mill,  at  all  hours  of  the  day,  was  very 
noisy,  rendering  it  extremely  diflBcult  to  carry  on  conversa- 
tion within  it,  and  that  a  code  of  signals  to  operate  the  mill 
was  adopted,  consisting  of  the  blowing  of  whistles.  There 
were  eight  different  steam  whistles  in  the  mill.  Two  toots 
of  one  of  them  started  the  mill,  one  stopped  it,  three  called 
the  machinist,  four  the  crane-man,  five  the  master  mechanic, 
and  a  sharp,  prolonged  whistle  the  "  sailor  gang,"  and  sev- 
eral "  toots"  were  to  keep  the  mill  going  faster. 

McNulty  had  worked  in  the  mill  a  long  period  of  time 
and  was  familiar  with  its  operation.  He  knew  that  the 
crane  moved  in  response  to  four  w^histles.  He  was  ^iven 
the  general  order  to  paint  the  pipes,  but  not  directed  where 
to  begin  or  how  to  proceed  in  the  work,  but  the  details 
were  all  left  to  his  own  judgment.  If  the  danger  of  plac- 
ing his  hand  upon  the  rail  was  obvious  and  well  known  to 
him,  or  if  in  the  exercise  of  reasonable  care  for  his  own 
safety  the  danger  would  have  been  obvious  and  plain  to  him, 
then  it  was  negligence  on  his  part  to  have  placed  his  hand 
upon  the  rail.  Consolidated  Coal  Co.  v.  Haenni,  146  111.  614; 
North  Chicago  St.  R.  K.  Co.  v.  Conway,  76  111.  App.  621. 

It  is  contended,  however,  that  the  foreman  knew  that 
McNulty  could  not  paint  the  pipes  Avithout  placing  his  hand 
upon  the  rail  or  ought  to  have  known  it,  and  inasmuch  as 
he  gave  the  order  to  go  into  the  known  place  of  danger,  it 
was  his  duty  to  have  protected  McNulty  by  notifying  him 
of  the  approach  of  the  crane,  and  failing  so  to  do  he  was 
negligent.  Again  it  may  be  answered  that  there  is  no  evi- 
dence in  the  record  tending  to  show  that  it  was  necessary 
that  McNulty  place  his  hand  upon  the  rail  to  do  the  paint- 
ing and  that  the  evidence  shows  that  McNulty,  for  many 
months,  had  been  perfectly  familiar  with  the  method  of 
moving  the  crane,  and  that  the  danger  of  placing  his  hand 
on  the  rail  was  as  plain  and  well  known  to  him  as  to  defend- 
ant's foreman,  and  that  the  record  does  not  show  that 
McNulty  notified  the  foreman  or  the  crane-man  how  he 
would  proceed  with  his  work,  and  that  there  is  no  evidence 
that  it  was  known  to  the  foreman  or  crane-man  that 
McNulty  had  put  his  hand  in  a  place  of  danger. 
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There  is  a  conflict  in  the  evidence  as  to  whether  the  sig- 
nal of  four  whistles  was  given  for  the  starting  of  the  crane. 
McNulty  says  that  no  signal  was  given,  and  other  witnesses 
that  tliey  did  not  hear  it;  but  the  crane-man  and  the  fore- 
man both  testified  that  the  signal  was  given;  the  foreman 
that  he  gave  it  and  the  crane-man  that  he  was  thereby 
called  to  operate  the  crane. 

This  branch  of  the  case  was  strictly  for  the  jury,  but  in 
view  of  an  entire  absence  in  the  record  of  any  evidence 
tending  to  show  that  McNulty  was  not  negligent  in  select- 
ing under  his  general  order  the  particular  mode  in  which 
the  business  should  be  done,  we  think  that  the  court  com- 
mitted error  which  must  result  in  a  reversal  of  this  case  in 
marking  refused  the  following  instruction : 

"  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  plaintiff  took  hold  of  the  rail  upon  w^hich 
the  crane  ran,  and  that  when  he  did  so  he  knew  that  the 
crane,  at  irregular  intervals,  ran  along  upon  this  rail,  and 
that  he  could  have  taken  hold  of,  or  rested  his  hand  on  the 
girder  which  supported  said  rail,  or  on  the  water-pipes,  or 
other  parts  of  the  structure  there,  instead  of  taking  hold 
of  said  rail,  and  could  thereby  have  supported  himself  so 
that  he  could  have  done  the  painting  which  he  was  doing, 
in  safety,  and  that  to  take  hold  of  said  rail  was  a  danger- 
ous way  of  doing  said  work,  and  that  to  take  hold  of  or  rest 
his  hand  upon  the  girder  which  supported  said  rail,  or  the 
water-pipes  or  other  parts  of  the  structure  there,  was  a  safe 
way  of  aoing  said  work,  and  that  the  plaintiff  voluntarily 
selected  a  way  which  he  knew  was  a  dangerous  way  instead 
of  a  way  which  he  knew  was  a  safe  way  of  doing  said  work, 
then  the  jury  should  find  the  defendant  not  guilty." 

It  is  true  we  hold  that  there  is  no  legal  evidence  in  the 
record  that  the  rail  was  the  only  place  for  McNulty's  hand, 
but  he  was  allowed  to  say  that  the  rail  was  the  only  safe 
place;  and  the  jury  should  have  been  told,  as  stated  in  this 
instruction,  that  if  the  plaintiff  took  hold  of  the  rail,  the 
place  of  danger,  instead  of  taking  hold  of  some  other  object, 
if  he  could  have  done  so  with  safety  to  himself,  then  volun- 
tarily selecting  a  way  known  by  him  to  be  dangerous  was 
negligence  on  his  part. 

While  this  instruction  may  be  subject  to  some  minor 
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criticisms,  still,  under  the  circumstances  of  this  case  it  should 
have  been  given,  and  then  the  error  above  pointed  out  might 
not  have  been  so  serious.  The  party  has  no  right  know- 
ingly to  put  himself  in  a  place  of  danger  which  he  could 
have  avoided,  and  in  such  case,  although  he  exercised  every 
conceivable  care  in  so  doing,  his  injury  would  result  from 
bis  voluntary  act.  Armour  v.  Brazeau,  191  111.  126;  Howe 
V.  Medaris,  183  111.  288. 

It  is  a  general  principle  applicable  to  cases  of  this  kind 
that  where  an  employe  has  the  power  to  adopt  his  own 
methods  of  doing  work,  and  he  wantonly,  knowing  and 
appreciating  the  dangers  of  both,  selects  of  the  two  ways 
the  more  dangerous,  he  does  so  at  his  peril,  and  can  not 
recover  for  any  injury  resulting  from  such  relation.  Star 
Elevator  Co.  v.  Carlson,  69  111.  App.  212;  Wabash  R.  R. 
Co.  V.  Propst,  92  III.  App.  485. 

In  view  of  the  error  committed  in  receiving  improper 
evidence  and  in  failing  properly  to  instruct  the  jury  on  a 
decisive  point  in  the  case  we  shall  not  extend  this  opinion 
by  comment  upon  other  instructions  given  and  refused. 

Appellant  urges  with  much  earnestness  that  the  declara- 
tion in  this  case  fails  to  state  a  cause  of  action.  The  court 
overruled  defendant's  motion  in  arrest  of  judgment.  Coun- 
sel for  appellant  claims  that  the  declaration  does  not  show 
that  the  company  owed  to  McNulty  the  duty  not  to  move 
the  crane  without  warning  him.  Under  the  rules  of  plead- 
ing it  is  not  necessary  to  charge  in  specific  terms  a  duty, 
but  if  facts  are  averred  out  of  which  the  duty  springs  the 
declaration  is  sufficient.  An  averment  that  certain  conduct 
is  the  duty  of  defendant  is  of  no  avail  where  facts  are  not 
stated  from  which  the  law  will  create  the  duty.  C.  &  A. 
R.  R.  Co.  V.  Clausen,  173  111.  105;  Ayers  v.  City,  HI  111.  412. 

But  are  not  sufficient  facts  stated  in  this  declaration  from 
which  the  law  will  imply  the  duty  on  the  part  of  defendant 
to  have  warned  McNulty  of  the  approach  of  the  crane?  It 
is  averred  in  the  declaration  that  McNulty,  an  employe  of 
the  defendant,  was  ordered  to  paint  certain  pipes  in  close 
proximity  to  the  rail  upon  which   the  crane  moved.     The 
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word  proximity  means  "  nearness  in  place,"  and  so  far  as 
appears  from  the  declaration  the  pipes  may  have  been  belo^v 
or  above  the  track,  and  so  located  that  it  would  be  impos- 
sible for  a  workman  to  paint  while  the  crane  was  in  the  act 
of  passing;  that  the  crane  would  strike  him  and  throw  him 
upon  the  track  as  it  passed  the  place  where  he  was  at  work. 

As  it  was  the  legal  duty  of  the  defendant  company  to 
furnish  a  place  reasonably  safe  in  which  McNulty  might 
execute  its  said  commands,  it  would  follow  that  sufficient 
facts  are  pleaded  from  which  the  said  duty  of  the  defend- 
ant would  be  implied.  If  the  defendant  knew  that  the 
plaintiff  was  in  a  situation,  or  liable  to  be  in  a  situation,  in 
which  he  would  be  hurt  if  the  crane  was  moved  without 
warning,  then  the  defendant  owed  him  the  duty  to  warn 
him,  and  if  the  painting  could  not  be  done  without  a  dan- 
ger unknown  to  the  plaintiff,  it  certainly  was  the  duty  of 
the  defendant  to  have  notified  him.  It  should  be  conceded 
that  the  declaration  is  unskillfuUy  drawn,  and  that  the 
immediate  facts  should  have  been  specifically  averred  from 
which  the  duty  to  warn  would  directly  arise;  but  as  the 
defendant  did  not  demur,  but  submitted  the  case  to^a  jury, 
any  defect  in  the  statement  is  waived  after  verdict.  We 
regard  the  declaration  as  defectively  stating  a  good  cause 
of  auction.  Under  the  rule  laid  down  by  the  Supreme  Court 
a  verdict  will  aid  a  defective  statement  of  a  cause  of  action, 
but  will  never  assist  a  statement  of  a  defective  cause  of 
action.     C.  &  A.  R.  R.  Co.  v.  Clausen,  supra. 

The  majority  of  this  court  are  of  the  opinion  that  the 
declaration  and  the  issue  joined  upon  it  did  fairly  impose 
the  duty  on  the  plaintiff  to  prove  the  facts  from  which  the 
duty  arose  to  warn  the  plaintiff  of  danger.  While  the  aver- 
ment of  the  declaration  as  to  the  proximity  of  the  pipes, 
and  of  the  plaintiff  to  the  railroad  rail,  may  be  so  construed 
as  to  be  held  ambiguous,  still  the  averments  of  the  declara- 
tion, with  all  their  legal  intendments  after  verdict,  in  our 
opinion,  state  a  good  cause  of  action. 

Because  of  the  errors  pointed  out  in  this  opinion,  the 
judgment  must  be  reversed.  The  judgment  of  the  Su})e- 
rior  Court  is  reversed  and  remanded. 
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Mr.  Justice  Freeman  :  I  concur  in  the  result,  but  do 
not  regard  the  declaration  as  stating  a  cause  of  action.  It 
sets  forth,  in  substance,  that  appellee  was  directed  to  paint 
certain  pipes  and  structures  which  "  were  in  close  proxim- 
ity to  certain  railroad  rails  situated  at  a  hisrh  distance  from 
the  ground."  He  was  injured  by  putting  his  hand  on  one 
of  these  rails,  and  allowing  it  to  remain  until  the  wheels  of 
a  traveling  crane  passed  over  it.  According  to  the  decla- 
ration the  pipes  which  he  was  painting  were  in  close  prox- 
imity to  the  rails,  but  no  facts  are  stated  which  imply  that 
doing  this  work  necessarily  brought  appellee  himself  into 
any  place  of  danger.  It  is  afterward  stated  in  the  declara- 
tion, by  way  of  recital,  that  "  at  the  time  the  plaintiff  was 
ordered  and  directed  to  work  in  proximity  to  said  rails," 
the  crane  was  not  running  on  the  rails,  and  had  not  been 
for  some  hours.  This  language  assumes  what  is  not 
averred  at  all — that  he  was  ordered  to  work  in  proximity 
to  the  rails.  It  is  evident  that  an  order  to  paint  pipes  in 
proximity  to  the  rails  does  not  necessarily  imply  an  order 
to  place  himself  in  such  proxitfiity.  But  if  we  assume  that 
it  does,  violent  though  the  assumption  may  be,  the  fact 
that  a  man  is  in  proximity  to  a  danger  is  entirely  consist- 
ent with  his  being  in  a  place  of  absolute  safety,  where,  if  he 
remained,  no  harm  could  come  to  him,  and  where  his  em- 
ployer and  fellow-emplo}'^es  might  reasonably  expect  him 
to  remain.  In  such  case  no  duty  to  warn  appellee  of  a  per- 
fectly plain  danger  not  far  away  can  be  implied.  The 
averment  that  he  was  run  over  upon  a  railway  near  by 
implies  that  he  must  have  left  his  place  of  safety  "in  prox- 
imity "  to  that  railway,  and  of  his  own  volition,  so  far  as 
appears,  put  himself  in  a  place  of  danger  on  the  railway 
itself,  in  a  place  where  he  had  no  business  to  be.  For 
injuries  so  incurred  no  responsibility  rested  upon  the  mas- 
ter. The  facts  stated  do  not  show  negligence  on  the  part 
of  the  appellant.  No  duty  is  averred;  and  no  breach  of 
duty  shown.  Nothing  in  the  declaration  stated  avers  or 
implies  any  failure  on  the  part  of  the  master  to  exercise 
reasonable  diligence  in  furnishing  appellee  a  reasonably 
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safe  place  where,  and  reasonably  safe  appliance  with  which 
to  do  his  work.  In  my  opinion  the  declaration  completely 
fails  to  state  a  cause  of  action,  and  I  may  add  that  the  evi- 
dence fails,  in  my  judgement,  to  show  a  state  of  facts  from 
which  the  defects  in  the  declaration  could  be  cured. 


Lincoln  Park  Chapter  No.  177^  Royal  Arch  Masons,  y. 
Matthew  J.  Swatek  et  al. 

1.  Corporations— Can  Not  Be  Deprived  of  Property  Without  a 
Hearing. — A  court  has  no  jurisdiction  to  deprive  a  company  of  its 
property  and  dissolve  it  when  the  company  is  not  present  to  defend 
itself.  All  bodies  should  be  allowed  the  privilege  of  being  present  at 
their  own  dissolution. 

2.  Same— W7ia<  Must  Be  Shown  to  Establish  a  Corporation  De 
Facto. — ^Two  things  are  necessary  to  be  shown  to  establish  a  corporation 
de  faeto,  viz :  1.  The  existence  of  a  charter  or  some  law  under  which  a 
corporation  with  the  powers  assumed  might  be  lawfully  created.  2.  A 
user  by  the  party  to  the  suit  of  the  rights  claimed  to  be  conferred  by 
such  charter  or  law.  If  the  law  exists  and  the  record  exhibits  a  bona 
fide  attempt  to  organize  under  it,  very  slight  evidence  of  user  beyond 
this  is  all  that  can  be  required. 

3.  Sauk— For  What  Purpose  They  May  Be  For^ncd. —Corporations 
may  be  formed  for  pecuniary  profit  under  our  general  act,  "for  any- 
lawful  purpose  except  banking,  insurance,  real  estate  brokerage,  the 
operation  of  railroads  and  the  business  of  loaning  money." 

4.  Same- Jffow  the  Question  of  Legal  Organization  May  Be  Deter- 
mined,— Whether  a  company  which  claims  to  be  incorporated  has  been 
legally  organized,  may  be  ascertained  by  sdre  facias  or  an  information 
in  the  nature  of  a  quo  warranto  at  law.  The  legal  existence  of  a  cor- 
poration can  not  usually  be  inquired  into  collaterally,  where  there  has 
been  a  bona  fide  attempt  to  create  a  corporation  and  an  exercise  of  cor- 
porate powers,  especially  by  parties  who  have  dealt  with  the  corpora- 
tion OS  such. 

Bill  for  the  Dissoliitioii  of  a  Partnership.- Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  TCthill,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.    Affirmed.    Opinion  tiled  January  80,  1903. 

Statement. — This  is  a  bill  in  equity  filed  by  Lincoln  Park 
Chapter  No.  177,  Koyal  Arch  Masons,  against  Matthew  J. 
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Swatek  and  over  sixty  other  parties,  who,  it  is  claimed, 
were  pretended  stockholders  in  a  concern  known  as  North 
End  Masonic  Temple  Association. 

The  bill  was  filed  for  a  dissoluton  of  this  concern  as  a 
partnership,  for  the  partition  of  its  real  estate  and  a  divis- 
ion of  its  property  among  its  members.  A  general  de- 
murrer was  sustaine^J  by  the  Circuit  Court  and  the  bill 
dismissed  for  want  of  equity.     The  complainant  appeals. 

T|he  bill  as  amended,  sets  forth  inter  alia,  that  on  Novem- 
ber 6,  1892,  appellee  Matthew  J.  Swatek  was  the  owner 
of  certain  premises  described  in  the  bill  of  complaint;  that 
on  that  date  he  acquired  title  to  another  piece  of  land 
immediately  south;  that  the  two  together  have  a  frontage 
of  fifty-five  (55)  feet,  and  are  known  as  615  and  617  North 
Clark  street,  Chicago;  that  complainant  is  a  fraternal  organ- 
ization having  for  its  object  the  working  and  conferring  of 
the  degrees  in  Koyal  Arch  Masonry,  an  ancient  secret  order 
in  the  State  of  Illinois,  of  which  appellee  Swatek  and 
divers  friends  and  acquaintances  were  members;  that  com- 
plainant was  possessed  of  over  $3,000  in  cash  and  securi- 
ties; that  appellees  conspired  together  and  conceived  the 
idea  of  inducing  the  said  complainant,  and  various  members 
of  the  Masonic  Fraternity,  to  invest  thoir  monej'  in  a  build- 
ing which  they  proposed  to  erect  upon  the  said  premises: 
that  for  the  purpose  of  obtaining  possession  of  the  moneys 
belonging  to  said  complainant,  said  appellees  on  April  17, 
1893,  organized  a  pretended  corporation  under  the  name  of 
the  North  End  Masonic  Temple  Association,  pretended  to 
be  formed  under  the  laws  of  the  State  of  Illinois;  that  it 
was  stated  in  the  statement  made  for  obtaining  the  license 
for  opening  books  of  subscription  to  the  capital  stock  of 
such  corporation;  that  "  the  object  for  which  it  is  formed 
is  to  encourage  social  and  fraternal  relations  among  its 
members,  and  to  promote  and  inculcate  the  principles  of 
masonry  as  sought  in  the  different  masonic  bodies,  and  to 
provide  suitable  and  permanent  accommodations  for  same 
by  the  erection  of  such  a  building  as  will  provide  halls,  a 
library,  reading  rooms,  and  such  other  conveniences  as  are 
requisite  therefor." 
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It  is  alleged  that  the  objects  stated  as  the  purposes  of 
such  corporation  were  clearly  not  the  objects  of  a  corpora- 
tion for  pecuniary  profit;  that  a  certificate  was  issued  by  the 
secretary  of  state  of  the  State  of  Illinois  of  the  organiza- 
tion of  such  corporation,  and  that  the  same  was  afterward, 
on  September  6,  1S93,  recorded  in  Cook  county,  Illinois; 
that  as  a  part  and  parcel  of  the  scheme,  program  and  con- 
spiracy of  the  said  Swatek  and  a;ssociates  to  obtain  posses- 
sion of  the  moneys  belonging  to  the  complainant,  the}'- 
caused  to  be  executed  a  pretended  lease  of  all  the  premises 
above  described  by  said  Matthew  J.  Swatek  and  Mary  L. 
Swatek,  his  wife,  to  the  so-called  North  End  Masonic 
Temple  Association,  for  the  term  of  ninety-nine  years, 
which  provides  for  the  payment  of  ground  rent  to  Matthew 
J.  Swatek  of  nineteen  hundred  and  eighty  dollars  ($1,980) 
per  year  or  six  per  cent  upon  a  valuation  of  thirty-three 
thousand  dollars  ($33,000);  that  said  premises  were  not 
worth  to  exceed  sixteen  thousand  five  hundred  dollars 
($16,500);  that  after  the  organization  of  said  so  called  cor- 
poration, said  appellees  and  their  friends  and  associates,  at 
a  meeting  at  which  less  than  one-eighth  of  the  members  of 
the  complainant  were  present  and  without  notice  to  other 
members,  induced  the  complainant  to  invest  in  the  stock  of 
said  so-called  proposed  corporation  the  sum  of  three  thou- 
sand dollars  ($3,000);  that  immediately  thereafter  said 
appellants  proceeded  with  the  erection  of  a  building  upon 
the  premises  above  described,  the  rear  part  of  which  build- 
ing was  arranged  with  a  lodge  hall,  dining  room,  parlors 
and  dance  hall,  and  the  front  part  of  which  consisted  of 
two  stores  with  two  flats  or  living  apartments  above  each 
store;  and  that  on  or  about  the  30th  day  of  April,  1894,  the 
said  building  was  completed  and  ready  for  occupancy;  thnt 
said  pretended  corporation  has,  since  the  completion  of  said 
building,  rented  out  the  various  halls,  stores  and  flats  or 
apartments  to  different  bodies  and  individuals,  and  bus 
never  carried  on  any  business  whatever  except  the  renting 
of  said  apartments  and  the  management  of  said  buildintr; 
that  said  pretended  corporation  has  never  since  its  pre- 
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tended  organization  encouraged  social  and  fraternal  rela- 
tions among  its  members,  and  has  never  promoted  and 
inculcated  the  principles  of  masonry  as  sought  in  the  dif- 
ferent masonic  bodies;  that  the  entire  control  and  manage- 
ment of  said  corporation  has  been  confined  to  Matthew  J. 
Swatek  and  those  working  in  his  individual  interest,  in  con- 
nection with  the  management,  repair  and  collection  of  the 
rents  of  said  building;  that  said  pretended  corporation  was 
organized  under  the  general  incorporation  law  for  corpora- 
tions for  pecuniary  profit;  that  said  corporation  is  invalid 
for  the  reason  that  the  State  of  Illinois  does  not  allow  or 
permit  the  organization  of  a  corporation  for  the  purposes 
set  forth  in  the  charter  of  said  pretended  corporation,  or  for 
carrying  on  of  the  business  which  the  said  pretended  cor- 
poration has  in  fact  carried  on  since  its  pretended  organiza- 
tion. 

It  is  further  set  forth  that  by  reason  of  the  fact  that  said 
corporation  has  never  had  any  legal  existence,  the  com- 
plainant and  the  parties  above  named  who  pretend  to  be 
stockholders  in  said  pretended  corporation  are  owners  of 
the  premises  above  described  in  shares,  in  proportion  to  the 
amount  of  money  which  they  have  invested  in  the  said  cor- 
poration and  in  th^  building  and  improvements  on  said 
premises;  that  all  the  acts  of  said  pretended  corporation  are 
void;  that  all  of  the  parties  above  named  and  the  complain- 
ant are  tenants  in  common  of  the  said  premises  and  the 
buildings  and  improvements  thereon,  in  proportion  to  the 
value  of  the  land,  and  the  amount  of  money  contributed  by 
them  respectively,  to  the  erection  of  said  building;  that 
complainant  is  the  owner  of  three  hundred  and  ten  shares 
of  the  capital  stock  of  said  pretended  corporation  and  has 
invested  in  said  premises  the  sum  of  three  thousand  one 
hundred  dollars  ($3,100);  that  it  is  very  much  dissatisfied 
with  the  conduct  of  said  business  and  the  management  of 
said  property,  and  that  it  is  desirous  of  having  said  business 
wound  up  and  a  division  of  the  property  made  between  the 
parties  respectively  interested  therein. 

The  bill  prays  for  a  winding  up  and  dissolution  of  the 
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copartnership,  the  appointment  of  a  receiver  and  a  parti- 
tion and  division  of  the  property.  The  question  is  presented 
whether  the  complainant  is  entitled  to  any  relief  in  a  court 
of  equity,  the  demurrer  admitting  the  facts  well  pleaded. 

Fred  H.  Atwood,  Frank  B.  Peask  and  Charles  O. 
LoucKs,  attorneys  for  appellant;  George  M.  Stevens,  of 
counsel. 

Arnold  Tripp,  attorney  for  appellees. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  contention  of  appellant  in  this  case  is  that  the  pur- 
pose for  which  the  North  End  Masonic  Temple  Association 
was  organized  according  to  its  charter,  was  not  one  for 
which  the  statute  authorizes  the  organization  of  corpora- 
tions for  pecuniary  profit;  that  its  real  purpose  was  to  deal 
in  real  estate;  that  it  does  not  carry  on  nor  pretend  to  carry 
on  the  alleged  purpose  for  which  it  was  incorporated;  and 
that  therefore  its  charter  is  void  and  its  stockholders  are 
copartners  and  liable  as  such.  The  argument  is  stated  as 
follows  in  appellant's  brief:  "  We  submit  that  the  North 
End  Masonic  Temple  Association,  being  absolutely  void  as 
a  corporation,  never  had  a  legal  existence  as  such,  and  the 
stockholders  and  those  participating  in  its  organization 
became  and  are  nothing  but  copartners,  and  the  business 
transacted  by  them  since  the  attempted  organization  of 
said  association  is  merely  the  business  transactions  of  a 
copartnership."  It  is  insisted,  therefore,  that  the  demurrer 
should  have  been  overruled  and  the  defendants  required  to 
answer. 

The  alleged  corporation  is  not  made  a  party  to  the  bill. 
It  is  regularly  organized  under  the  statute,  and  the  legal 
formalities  have  apparently  been  fully  complied  with.  It 
is  sought  by  this  bill  to  treat  it  as  non-existent,  and  to 
deprive  the  corporation  of  any  control  over  the  property 
which  it  holds,  at  least  by  legal  title,  whether  such  title  was 
improperly  acquired  and  is  improperly  held  or  not.  What 
is  said  in  Baker  v.  Backus,  32  111.  79-80,  is  in  point  under 
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these  circumstances :  "  The  court  had  no  jurisdiction  to 
deprive  the  company  of  its  property,  and  dissolve  it  when 
the  company  was  not  present  to  defend  itself.  All  bodies 
should  be  allowed  the  privilege  of  being  present  at  their 
own  dissolution." 

It  is  argued,  however,  that  this  is  not  even  a  de  facto  cor- 
poration. The  argument  is  that  there  is  no  law  authorizing 
the  formation  of  a  corporation  for  pecuniary  profit  for  the 
purposes  mentioned  and  hence  no  corporation  defacto^  be- 
cause of  no  authority  in  law  to  exercise  the  powers  claimed. 

In  Eaton  v.  Walker,  76  IMLich.  579-585,  it  is  said :  "  Two 
things  are  necessary  to  be  shown  to  establish  a  corporation 
defdcto^  viz.:  (1)  The  existence  of  a  charter  or  some  law 
under  which  a  corporation  with  the  powers  assumed  might 
be  lawfully  created.  (2)  A  user  by  the  party  to  the  suit 
of  the  rights  claimed  to  be  conferred  by  such  charter  or 
law.  If  the  law  exists  and  the  record  exhibits  a  bona  -fide 
attempt  to  organize  under  it,  very  slight  evidence  of  user 
beyond  this  is  all  that  can  be  required."  See  also,  Hudson 
V.  Green  Hill  Seminary,  113  111.  618-626.  In  the  case 
before  us  appellant  has  been  a  stockholder  for  some  years 
and  has  received  money  paid  as  a  dividend  and  recognized 
the  corporation  in  other  ways  and  has  participated  in  the 
alleged  illegal  combination.  Coquard  v.  Nat.  Lin.  Oil  Co., 
171  111.  480-484.  Corporations  may  be  formed  under  our 
general  act  for  pecuniary  profit,  "  for  any  lawful  purpose 
except  banking,  insurance,  real  estate  brokerage,  the  opera- 
tion of  railroads  and  the  business  of  loaning  money "  (R. 
S.,  Chap.  32,  Sec.  1),  and  for  '*any  lawful  purpose  other 
than  for  pecuniary  profit,"  in  the  manner  provided  in  sec- 
tion 29  of  the  same  chapter.  These  corporations  may  be 
capable  of  holding  real  and  personal  estate,  and  may  sue 
and  be  sued.  The  corporation  in  question  appears  to  be 
regularly  organized  in  conformity  with  the  statute  and  its 
purpose  as  stated  is  not  unlawful.  Whether  it  has  exceeded 
its  corporate  powers  in  issuing  stock  or  is  exercising  them 
in  violation  of  its  charter,  has  no  bearing  upon  the  ques- 
tion of  its  corporate  existence.  Appellant's  contention 
voucvaB 
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that  the  law  does  not  authorize  the  formation  of  a  corpo- 
ration for  pecuniary  profit  for  the  purposes  specified,  may 
be  ground  for  intervention  by  the  state.  "  It  is  against  the 
policy  of  this  state  to  allow  corporations  to  hold  real  estate 
beyond  what  is  necessary  for  the  transaction  of  the  business 
or  specific  corporate  purposes  of  such  corporations."  First 
M.  E.  Church  v.  Dixon,  178  111.  260-271;  Nat.  Home  Build- 
ing Association  v.  Bank,  181  111.  35-42;  The  People  v.  Pull- 
man Car  Co.,  175  111.  125-143.  Whether  the  purposes  for 
which  this  corporation  is  formed  reasonably  require  it  to 
hold  the  real  estate  it  has  in  order  to  carry  out  the  objects 
of  its  creation  is  not  before  us  as  the  case  stands.  In  the 
case  of  Baker  v.  The  Administrator  of  Backus,  32  111.  79, 
111,  there  was  as  here  a  '*  body  corporate  de  facto.  It  had 
been  doing  business  more  than  a  year  under  the  charter, 
had  an  office  in  the  city  of  Chicago,  had  all  the  necessary 
officers  through  whom  the  business  was  transacted,  and 
much  money  and  important  interests  were  involved  in 
their  undertaking."  It  was  concluded  that  whether  the 
company  had  ever  been  legally  organized  as  a  corporation 
and  existed  as  such,  "  could  be  ascertained  in  no  other 
way  than  by  a  direct  proceeding  at  law,"  and  furnished  no 
ground  for  the  interposition  of  a  court  of  equity.  Whether 
a  company  which  claims  to  be  incorporated  has  been  legally 
organized  may  be  ascertained  by  scire  fdcias  or  an  infor- 
mation in  the  nature  of  a  quo  warranto  at  law.  There  is 
no  ground  for  chancery  interposition,  where  there  is  a  cor- 
poration de  fcbcto.  Stockholders  of  a  corporation  fully 
incorporated  under  the  statute  are  not  considered  partners 
even  as  between  themselves.  The  legal  existence  of  a  cor- 
poration can  not  usually  be  inquired  into  collaterally,  where 
there  has  been  a  bona  fide  attempt  to  create  a  corporation 
and  an  exercise  of  corporate  powers,  especially  by  parties 
who  have  dealt  with  the  corporation  as  such.  "  Only  the 
state  can  complain  of  injury  to  the  public  or  that  public 
rights  are  being  interfered  with,  and  enforce  a  forfeiture  of 
defendant's  franchises  for  that  reason."  Coquard  v.  Nat. 
Linseed  Oil  Co.,  171  111.  480-484  {supra). 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Catharine  McAnaney  v.  Bernard  Quigley,  for  the  use,  etc. 

1.  Garnishment— CTiap.  62,  See,  4,  R,  5.— The  statute  provides  that 
the  person  for  whose  use  ap:ami8hee  summons  is  issued  shall  advance 
through  the  constable  to  the  person  summoned  as  gainishee,  $1,  and 
in  addition  five  cents  per  mile  for  each  and  every  mile  of  necessary 
travel  to  and  from  the  office  of  the  justice  of  the  peace,  and  the  con- 
stable making  such  service  shall  show  by  his  return  the  fact  of  the  pay- 
ment of  such  fee  and  mileage. 

2.  Same—  WTien  Person  Summoned  as  a  Oamishee  Fails  to  Appear, 
—Chap.  63,  R.  S.,  provides  that  **  when  any  person  shall  have  been  sum- 
moned as  a  garnishee  by  any  justice  of  the  peace  and  shall  fail  to 
appear,  the  justice  of  the  peace  may  enter  a  conditional  judgment 
against  such  garnishee  for  the  amount  of  the  plaintiff's  demand,  and 
thereupon  a  scire  facias  shall  issue  against  such  garnishee  returnable 
within  the  same  time  as  other  summonses  from  justices  of  the  peace, 
commanding  such  garnishee  to  show  cause  why  such  judgment  should 
not  be  made  final.  If  such  garnishee,  being  served  with  process  or 
notified  as  required  by  law,  shall  fail  to  appear,  the  justice  of  the  peace 
shall  confirm  such  judgment,  to  the  amount  of  the  judgment  against 
the  original  defendant,  and  award  execution  for  the  same  and  costs. 

3.  Certiorabi— OJ^cer'd  Return  as  to  Service  is  Conclusive,— Where 
the  return  of  the  officer  as  to  service  is  regular,  it  is  conclusive  in  cer- 
tiorari, and  the  defendant  can  not  excuse  a  failure  to  appeal  on  the 
ground  that  the  summons  was  not  in  faot  regularly  served. 

Garnishnieiit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Alonzo  K.  Vickers,  Judge  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1901.  Affirmed.  Opinion  filed 
January  80,  1908.    Rehearing  denied  February  18,  1903. 

Statement. — December  28, 1898,  Thomas  Haran  brought 
a  suit  to  charge  the  petitioner  as  garnishee  of  one  Bernard 
Quigley,  before  J.  C.  Martin,  a  justice  of  the  peace  of  Cook 
county. 

The  petition  filed  in  this  case  for  a  writ  of  certiorari  rep- 
resents that  a  summons  was  issued  against  petitioner  as 
garnishee  and  returned  December  30,  1898,  and  served  by 
reading  to  and  tendering  her  $1.10  which  was  refused;  that 
January  3, 1899,  the  call  was  continued  to  January  6,  189s^, 
1  p.  M.,  when  a  conditional  judgment  against  the  garnishee 
for  $200  was  entered  and  case  continued  as  to  garnishee 
till   January  13,  1899,  when  was  ordered  the  writ  of  scire 
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facias  and  marked  ''returned,  December  30,  1898,"  served 
by  reading  to  said  Kate  M.  Ananey;  January  23, 1899,  case 
called,  petitioner  not  present;  a  final  judgment  was  ren- 
dered against  her. 

The  petition  further  represents  that  petitioner  is  seventy- 
seven  years  of  age,  feeble,  able  to  read  printing  somewhat, 
but  not  writing;  did  not  know  the  importance  of  a  summons; 
tha  tsaid  Bernard  Quigley,  her  nephew,  died  January  13, 
lS99,and  Dehlia  Quigley,  her  niece,  died  on  January  23, 1899, 
by  which  misfortune  the  petitioner  was  greatly  affected; 
that  the  constable  never^ndered  to  the  petitioner  $1.10  as 
returned  by  him;  that  if  the  writ  of  scire  facias  was  served 
on  her  it  was  at  her  residence,  over  two  miles'f  rom  the  office 
of  said  justice  of  the  peace;  that  the  petitioner  is  wholly 
ignorant  of  the  law  of  this  state  and  that  she  did  not  know 
at  the  time  of  the  rendition  of  the  judgment  aforesaid  that 
a  judgment  might  or  could  be  rendered  against  her,  or  that 
appeals  must  be  perfected  within  twenty  days  thereafter, 
and  did  not  know  that  a  judgment  had  been  rendered 
against  her  until  more  than  tv^enty  days  thereafter;  that 
on  the  20th  day  of  January,  1899,  at  the  grave  of  said  Ber- 
nard Quigley,  petitioner  met  said  Thomas  Haran  and  said 
to  him,  "  1  hope  there  will  be  no  more  trouble  about  that 
bill  you  claim  he  (meaning  Bernard  Quigley)  owes  you," 
and  the  said  Thomas  Haran  replied :  "  Mrs.  McAnaney, 
don't  you  worry  about  that.  It  will  be  all  right."  Peti- 
tioner denies  any  indebtedness  to  said  Bernard  Quigley  and 
prays  for  a  writ  of  certiorari  to  remove  said  cause  from  said 
justice  of  the  peace  into  the  Circuit  Court  of  Cook  County. 

Robert  F.  Kolb  and  David  P.  O'Leaey,  attorneys  for 
appellant. 

M.  Emmet  Clare,  attorney  for  appellee. 

Mr.  Justice  Burke  delivered  the  opinion  of  the  court. 

On  motion  of  plaintiff's  attorney,  based  upon  the  petition 
in  this  case,  the  writ  of  certiorari  was  quashed  and  appeal 
dismissed.     This  action  of  the  court  is  assigned  as  error. 
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The  statute  provides  that  the  person  for  whose  use  a  gar- 
nishee summons  is  issued  shall  advance  through  the  con- 
stable to  the  person  summoned  as  garnishee  $1,  and  in 
addition  five  cents  per  mile  for  each  and  every  mile  of 
necessary  travel  to  and  from  the  office  of  the  justice  of  the 
]>eace,  and  the  constable  making  such  service  shall  show  by 
his  return  the  fact  of  the  payment  of  such  fee  and  mileage. 
K.  S.,  Chap.  62,  Sec.  4. 

The  petition  alleges  that  petitioner  was  served  at  her 
residence,  if  served  at  all,  two  miles  distant  from  the  office 
of  the  justice  of  the  peace,  and  was  entitled  to  receive 
twenty  cents  for  mileage,  but  only  ten  cents  were  tendered 
her. 

It  is  argued  that  inasmuch  as  she  failed  to  appear  and 
was  not  tendered  sufficient  mileage  fee,  the  justice  of  the 
peace  was  without  jurisdiction  to  proceed.  The  petitioner 
is  in  doubt  as  to  whether  the  original  summons  or  writ  of 
scire  facias  was  served  upon  her,  but  under  the  facts  of  this 
case  the  return  of  the  officer  must  be  treated  as  absolutely 
true.  The  case  of  Fitzgerald  v.  Kimball,  86  111.  396,  is  an 
authority  directly  in  point,  that  such  an  attack  as  is  at- 
tempted in  the  case  at  bar  can  not  be  made  in  a  petition 
for  an  appeal  by  certiorari.  Harding  v.  Peale  Co.,  44  III. 
App.  344;  Wehner  v.  Wehner,  77  111.  App.  116. 

The  return  of  the  officer  indorsed  upon  the  original  sum- 
mons is  regular.  The  petitioner  did  not  refuse  to  accept 
the  money  because  the  mileage  fee  tendered  was  not  suf- 
ficient and  it  can  not  be  seriously  claimed  that  if  by  meas- 
urement of  the  distance  from  the  office  of  the  justice  of  the 
peace  to  her  home  it  is  found  that  the  officer  was  mistaken 
in  computing  the  distance  and  therefore  did  not  tender  an 
amount  entirely  sufficient  for  mileage  to  and  from  petition- 
er's residence,  that  therefore  the  court  was  without  juris- 
diction. 

However,  the  statute  fully  protects  the  interests  of  a 
garnishee  in  a  case  similar  to  the  one  at  bar  in  the  follow- 
ing provisions :  "  When  any  person  shall  have  been  sum- 
moned as  a  garnishee  by  any  justice  of  the  peace  and  shall 
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fail  to  appear,  the  justice  of  the  peace  may  enter  a  con- 
ditional judgment  against  such  garnishee  for  the  amount  of 
the  plaintiff's  demand,  and  thereupon  a  scire  facias  shall 
issue  against  such  garnishee  returnable  within  the  same 
time  as  other  summonses  from  justices  of  the  peace,  com- 
manding such  garnishee  to  show  cause  why  such  judgment 
should  not  be  made  final  If  such  garnishee,  being  served 
with  process  or  notified  as  required  by  law,  shall  fail  to 
appear,  the  justices  of  the  peace  shall  confirm  such  judg- 
ment, to  the  amount  of  the  judgment  against  the  original 
defendant,  and  award  execution  for  the  same,  and  costs." 
R.  S.,  Oh.  62,  supra. 

^  The  writ  of  scire  facias  was  issued  on  the  thirteenth 
day  of  January,  1899,  and  returned,  evidently  by  mistake, 
marked  December  30, 1898,  but  the  return  was  subsequently 
amended,  as  was  legal  and  proper,  to  read  in  accordance 
with  the  fact,  "January  18,  1899."  The  petitioner  was 
served  with  the  summons  of  scire  facias  and  thereby  noti- 
fied that  a  conditional  judgment  had  been  entered  against 
her  in  this  case  and  commanding  her  to  appear  and  to  show 
cause,  if  any  she  had,  why  such  judgment  should  not  be 
made  final.  If  she  felt  aggrieved  because  su£B[cient  mileage 
fee  had  not  been  tendered  -her,  through  this  provision  of 
the  statute  and  the  service  of  the  writ  of  scire  facias  upon 
her  she  was  given  an  opportunity  to  appear  before  the 
justice  of  the  peace  and  show  that  the  statute  had  not  been 
complied  with  and  therefore  that  conditional  judgment 
ought  not  to  be  made  final.  She  neglected  to  avail  herself 
of  her  rights  under  the  statute  and  must  endure  the  conse- 
quences. Counsel  for  appellant  suggest  that  the  petitioner 
was  a  lady  advanced  in  years,  oppressed  by  the  death  of 
relatives,  ignorant  of  the  law,  and  some  days  before  the  final 
judgment  was  lulled  into  inaction  by  the  alleged  statement 
of  the  judgment  creditor  that  his  claim  would  be  all  right. 
None  of  these  matters  as  alleged  in  the  petition  are  decisive 
of  this  case.  It  is  to  be  observed  that  petitioner  claims  that 
she  spoke  to  the  judgment  creditor  about  his  claim  and 
yet  states  in  her  petition  that  she  does  not  think  that  she 
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was  served  by  the  constable  with  either  the  origiDal  sum- 
mons or  scire  facias.  Her  negligence  is  fatal  to  her  peti- 
tion. The  certiorari  in  this  case  was  properly  dismissed. 
Tl?e  petition  shows  no  reason  why  an  appeal  properly  could 
not  have  been  taken.  Doan  v.  Sibbit,  61  III.  486. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Herman  E.  Dick  y.  John  Zimmerman.  |aao7s  ese! 

1.  PRAcncB — It  is  the  PeevMar  Province  of  the  Jury  to  Determine 
the  Preponderance  and  Credibility  of  the  Evidence.— Where  there  is  a 
clear  conflict  in  the  evidence,  it  ia  the  peculiar  province  of  tlie  jury  to 
determine  the  preponderance  and  credibility  of  the  evidence. 

2.  Appellate  Couet  FRAOncE— Right  of  Prevailing  Party  Where 
Court  is  Asked  to  Set  Aside  a  Verdict — When  the  Appellate  Court  is 
asked  to  set  aside  a  verdict,  the  prevailing  party  is  entitled  to  all  the 
favorable  inferences  legitimately  arising  from  the  evidence. 

3.  Account  Stated— Sen^  to  Defendant  in  the  Usual  and  Customary 
Way — Presumption, — When  an  account  stated  is  sent  by  the  plaintiff 
to  the  defendant  in  the  usual  and  customary  way,  in  the  absence  of 
evidence  to  the  contrary,  it  is  presumed  that  it  was  duly  received. 

Assumpsit— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge  presiding.  Heard  in  this  court  at 
the  March  term,  1902.    Affirmed.     Opinion  filed  January  26,  1903. 

Zach.  Hofheimee,  attorney  for  appellant. 

Dale  &  Francis,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

This  is  assumpsit  by  appellee  against  appellant  in  which 
a  judgment  was  entered  in  favor  of  appellee  for  the  sum 
of  $1,420.  The  account  grew  out  of  the  handling  of  cer- 
tain foreign  patents  in  which  both  parties  were  interested. 

Appellee  testified  that  in  October,  189S,  he  presented  to 
appellant  an  account  showing  the  money  due  to  him;  that 
appellant  examined  it  and  said  it  was  all  right,  and  he 
intended  to  pay  it;  that  appellee  should  make  out  a  full 
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statement,  with  copies  of  bills  paid,  and  bring  it  to  him  the 
following  morning  and  he  would  then  give  appellee  a  check 
for  the  bill;  that  this  was  done,  when  appellant  said  he  was 
disappointed  in  the  amount  of  his  bank  account  and  could  not 
settle  with  him  then,  but  would  send  him  a  check  from 
London  within  three  weeks;  and  that  appellant  had  never 
paid  the  bill. 

Appellant  testified  that  he  never  promised  appellee  to 
pay  him  any  balance,  and  that  when  the  bill  was  presented 
he  disputed  the  items. 

Here  was  a  clear  conflict  in  the  evidence.  When  that  is 
the  case  it  is  the  peculiar  province  of  the  jury  to  determine 
the  preponderance  and  credibility  of  the  evidence.  O'Brien 
v.  Palmer,  49  111.  72.  When  an  appellate  court  is  asked  to 
set  aside  a  verdict,  the  prevailing  party  is  entitled  to  all  the 
favorable  inferences  legitimately  arising  from  the  evidence. 
Hess  V.  Rosenthal,  55  111.  App.  324. 

The  appellee  testified  as  to  nothing  but  the  interviews 
in  October,  1898,  with  appellant,  in  which  he  presented 
the  account  stated,  and  to  the  sending  and  to  the  receiving 
of  letters  which  were  put  in  evidence.  On  cross-examina- 
tion he  was  asked  as  to  certain  business  transactions 
between  him  and  appellant  occurring  in  1896  and  1897. 
Counsel  for  appellee  objected,  and  the  court  sustained  the 
objection,  saying:  "There  is  nothing  to  cross-examine 
him  about  except  these  interviews  he  has  testified  to  and 
these  letters."  This  ruling  and  this  remark  are  severally 
assigned  for  error.  The  answer  to  the  contention  is  two- 
fold; first,  the  ruling  was  correct;  the  question  asked  did 
not  relate  to  the  examination  in  chief,  and  the  statement 
of  the  court  contains  nothing  more  than  the  reason  upon 
which  the  ruling  was  founded;  and,  second,  counsel  for 
appellant  did  not  then  except  to  either  the  ruling  or  to  the 
remark  of  the  court.  By  reason  of  such  omission  he  is 
barred  from  raising  the  point  upon  appeal.  Caveny  v. 
Weiller,  90  111.  158. 

Three  letters  written  by  appellee  to  appellant  were  put 
in  evidence,  over  the  objection  of  the  latter.    The  first 
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letter  is  dated  October  12,  1898.  Two  days  thereafter 
appellant  writes  to  appellee,  saying :  "  I  have  yours  of  the 
twelfth  with  enclpsures."  Here  is  proof  of  the  receipt  of 
this  letter.  Hence  its  admission  in  evidence  was  not  error. 
The  third  letter  was  written  by  appellee,  properly  addressed, 
and  by  him  personally  deposited  in  the  mail.  The  objec- 
tion to  the  introduction  of  this  letter  tvas  not  well  taken. 
The  second  letter  was  written,  signed  and  sent  by  appellee 
"  in  the  ordinary  course  of  business."  The  fact  that  the 
custom  of  others  in  regard  to  the  sending  of  letters  was 
shown,  is  immaterial,  because  it  was  also  proven  that  it 
was  mailed  according  to  the  custom  of  appellee.  Notice 
was  given  appellant  to  produce  these  three  letters.  He 
did  not  do  so.  Although  present  at  the  trial,  appellant 
did  not  deny  the  receipt  of  these  letters,  or  of  either  of 
them.  When  an  account  stated  is  sent  by  the  plaintiff  to 
the  defendant  in  the  usual  and  customary  way,  in  the 
absence  of  evidence  to  the  contrary  it  is  presumed  that  it 
was  duly  received.  Darby  v.  Widow,  etc.,  28  La.  Ann. 
605.  This  second  letter  was  nothing  more  than  a  demand 
for  payment.  Each  of  the  other  letters,  properly  in  evi- 
dence, contained  a  like  demand.  So  that  if  its  admission 
was  a  technical  error,  it  was  not  reversible  error. 

The  court  admitted  in  evidence  the  declaration,  consist- 
ing of  the  common  counts.  Attached  thereto  was  a  copy 
of  the  a<5COunt  sued  upon  and  plaintifTs  affidavit  of  amount 
due.  If  appellant  had  excepted  to  the  action  of  the  court 
in  admitting  these  papers,  the  question  would  be  a  serious 
one,  but  neither  the  abstract  nor  the  record  shows  that  an 
exception  was  taken  thereto.  It  does  not  avail  to  raise 
this  point  for  the  first  time  upon  appeal. 

The  evidence  presented  by  appellee  on  the  trial  tended 
to  prove  an  account  stated.  It  was  confined  solely  to  that 
question.  If  there  was  no  stating  of  an  account,  then 
appellee  had  no  case.  Appellee's  evidence  being  thus  lim- 
ited, the  prior  transactions  of  the  parties  were  not  in  issue, 
unless  the  account  stated  was  attacked  for  fraud  or  mistake, 
in  which  case  the  burden  shifted  to  appellant.    Upon  this 
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theory  he  put  in  evidence  relating  to  the  items  upon  which 
the  account  was  based.  The  jury  found,  upon  conflicting 
evidence,  that  there  was  an  account  stated,  and  that  it  was 
not  based  upon  fraud  or  mistake,  and  we  do  not  think  such 
finding  should  be  disturbed. 
The  judgment  of  the  Circuit  Court  is  affirmed. 


Assets  Realization  Go.  t.  Joseph  P.  Wightman^  Jr.,  et  al. 

1.  Chancery  Practice— PbM?er  of  Tried  Court  upon  Case  Being 
Remanded, — Under  a  remanding  order  the  trial  court  has  the  power  to 
enter  an  order  re-referring  the  cause  to  the  master  to  take  further  tes- 
timony. It  also  has  the  power  to  direct  the  master  to  considei»aU  the 
testimony  taken  on  the  original  reference,  as  well  as  that  to  be  taken 
upon  the  re-reference,  and  to  report  his  conclusions  of  law  and  of  fact. 

2.  •  Interest— Przrt/eg6  of  Exacting  a  Higher  Rate  than  is  Allowed 
by  the  General  Statute  Concerning  Interest,— T!he  privilege  of  exacting 
a  higher  rate  than  is  allowed  by  the  general  statute  concerning  interest 
is  a  special  privilege  which  will  not  be  granted,  unless  the  proof  affirm- 
atively shows  a  strict  compliance  with  the  terms  of  the  statute  by  which 
it  is  permitted. 

3.  Master— fFTien  His  Finding  WUl  Not  Be  Dwfttrbed.— Unless  the 
conclusion  of  the  master  is  clearly  against  the  weight  of  the  evidence, 
this  court  can  not  disturb  it. 

4.  Usury— Loajii?igf  Funds  of  Building  Association  Without  Coin- 
plying  with  tlie  Statute. — Where  a  loan  from  a  building  association  is 
not  obtained  by  or  granted  upon  competitive  bidding  according  to  the 
terms  of  the  statute,  the  premium  being  privately  fixed  and  agreed  upon 
with  the  secretary  of  the  association,  and  the  total  amount  paid  in 
premiums  and  interest  for  the  use  of  the  money  loaned  exceeds  the 
legal  rate  of  interest,  the  transaction  is  usurious. 

Bill  for  Foreclosure.- Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge  presiding.  Heard  in 
this  court  at  the  March  term,  1902.  Reversed.  Opinion  filed  January 
26, 1903. 

March  17,  1890,  appellee  Wrightman  made  a  loan  from 
the  Mechanics  &  Traders'  Savings,  Loan  and  Building 
Association  for  $2,100  on  twenty-one  shares  of  its  stock  at 
a  premium  of  twenty  per  cent,  with  interest  at  eight  per 
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cent  per  annum.  The  premium  was  deducted  from  the 
loan.  He  gave  his  note  for  $2,100  to  evidence  this  indebt- 
edness, and  received  but  $1,680  in  cash.  This  note  pro- 
vided for  payment  of  the  interest  and  dues  on  the  stock  in 
monthly  installments.  Upon  the  maturity  of  the  stock  the 
loan  was  to  be  canceled.  To  secure  the  payment  of  this 
loan  one  Edgar  T.  Paul  and  his  wife  executed  a  mortgage 
upon  certain  real  estate,  which  Wightman  was  then  about 
to  purchase.  The  deal  between  Wightman  and  Paul  was 
never  carried  out.  Nearly  two  years  after,  Paul  sold  the 
real  estate  to  appellee  Morley  for  $2,750,  without  telling 
him  of  the  existence  of  this  incumbrance,  and  without 
deduction  therefor.  Morley  paid  to  Paul  a  small  amount 
in  cash  and  gave  his  notes  for  the  balance  of  the  purchase 
price.  When  he  made  this  conveyance  Paul  intended  to 
pay  off  the  association  mortgage,  and  therefore  said  noth- 
ing to  Morley  about  the  incumbrance.  Finding  himself 
unable  to  do  so,  some  two  years  later  he  told  Morley  the 
facts.  This  was  the  first  knowledge  Morley  had  of  the 
existence  of  that  incumbrance.  The  two  men  settled  the 
matter  by  the  surrender  by  Paul  to  Morley  of  the  notes 
given  by  the  latter  on  his  purchase,  and  the  taking  up  of 
the  payment  of  the  association  loan  by  Morley,  who  there- 
after made  monthly  payments,  as  provided  in  the  loan,  for 
nearly  six  years. 

The  association  became  insolvent,  and  by  the  Circuit 
Court  of  Cook  County  on  December  22,  1897,  was  ordered 
to  be  wound  up,  and  receivers  were  appointed.  Up  to  that 
date  there  had  been  paid  upon  this  loan  for  stock  $955.50, 
and  for  interest  $1,223.  July  21, 1899,  these  receivers  filed 
their  bill  of  foreclosure  against  appellees,  alleging  the  mak- 
ing and  securing  of  the  loan  substantially  as  above  stated, 
and  that  by  reason  of  the  insolvency  of  the  association  such 
loan  became  due.  The  bill  contains  the  usual  prayer  for 
process  and  foreclosure. 

By  their  answer  Morley  and  wife  set  up  the  conveyance 
of  the  premises  free  from  incumbrance  from  Paul  to  Morley 
and  from  the  latter  to  his  wife;  that  the  contract  between 
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the  association  and  Wightman  was  usurious  in  this,  that 
the  loan  was  not  oflfered  in  open  meeting  to  the  highest 
bidder,  and  that  by  reason  thereof  complainants  are  not 
entitled  to  recover  either  interest  or  premium  on  said  loan, 
and  all  sums  paid  at  any  time  to  the  association  and  to 
complainants  upon  this  loan  should  be  credited  upon  the 
principal  indebtedness. 

Wightman  answers,  in  substance,  as  did  Morley  and  wife, 
claiming  also  that  the  premium  of  $420  deducted  by  the 
association  from  the  loan  of  $2,100  was  a  fixed  minimum 
premium  established  by  the  association,  the  fixing  of  which 
was  unlawful  and  fraudulent;  that  the  funds  of  the  associa- 
tion were  never  oflfered  at  a  meeting  of  the  board  to  the 
highest  bidder,  and  he  never  bid  a  premium  of  $420  or  any 
other  premium;  that  upon  the  $2,100  loan  he  received  but 
$1,680,  while  the  association  compelled  him  to  pay  eight 
per  cent  upon  the  entire  loan,  which  was  usurious  and 
unlawful. 

The  cause  was  heard  upon  the  report  of  the  master  and 
a  decree  of  foreclosure  was  entered  finding  that  there  was 
still  due  upon  the  mortgage  indebtedness  the  sum  of 
$1,577.01.  Upon  appeal  to  this  court  the  decree  was 
reversed  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  the  opinion.  Wightman  v.  Suddard, 
93  111.  App.  142.  The  cause  was  redocketed  in  the  Circuit 
Court  and  again  referred  to  the  master  to  take  further 
testimony.  The  master  was  also  directed  to  consider  all 
the  testimony  taken  on  the  original  reference.  In  the 
meantime  appellant  had  purchased  the  note  and  mortgage 
in  question  and  was,  on  motion,  substituted  as  complainant. 
Thereupon  appellant  amended  the  bill  by  waiving  all  right 
to  a  deficiency  decree,  and  sought  to  have  the  indebtedness 
satisfied  out  of  the  mortgaged  property  only. 

The  master's  report  following  this  re-reference  found, 
among  other  things,  that  there  was  due  from  Wightman 
to  the  complainant  the  sum  of  $18.03.  Upon  the  hearing 
the  chancellor  overruled  all  exceptions  and  entered  a 
decree  confirming  the  master's  report.  From  that  decree 
this  appeal  was  perfected. 
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Pam,  Calhoun  &  Glennon,  attorneys  for  appellant. 
W.  A.  Hamilton,  attorney  for  appellees. 

Mr.  Presiding  Justice  Ball  delivered  the  opinion  of  the 
court. 

Upon  the  prior  hearing  of  this  case  in  this  court  (Wi^ht- 
man  v.  Suddard,  93  111.  App.  142)  it  was  found  and  deter- 
mined, upon  the  evidence  then  before  the  court,  that  the 
loan  was  usurious,  as  the  statute  relating  to  the  method  of 
loaning  the  funds  of  the  association  was  not  followed;  and 
that  Morley,  having  taken  the  property  by  conveyance 
from  Paul,  without  any  agreement,  express  or  implied,  to 
pay  the  mortgage,  or  any  deduction  on  account  thereof 
being  made  from  the  consideration  paid  for  that  convey- 
ance, was  not  estopped  from  urging  the  defense  of  usury. 
The  decree  of  the  court  below  was  reversed  "and  the 
cause  remanded  for  further  proceedings  in  conformity 
herewith."  Under  this  remanding  order  the  trial  court 
had  the  power  to  enter  an  order  re-referring  the  cause  to 
the  master  to  take  further  testimony.  It  also  had  the 
power  to  direct  the  master  to  consider  all  the  testimony 
taken  on  the  original  reference,  as  well  as  that  to  be  taken 
.upon  the  re-reference,  and  to  report  his  conclusions  of  law 
and  of  fact.     Aurora  &  G.  Ry.  Co.  v.  Harvey,  178  111.  477. 

The  interest  and  premium  exacted  upon  this  mortgage 
are  usurious,  unless  they  come  within  the  exception  con- 
tained in  the  statute  relating  to  loan  and  building  associa- 
tions. The  interest  was  fixed  at  eight  per  cent  upon  112,100, 
the  face  of  the  loan,  while  it  is  not  disputed  that  the  prin- 
cipal sum  received  by  the  borrower  was  but  $1,680,  the 
difference  of  $420  being  the  premium  exacted  for  the  privi- 
lege of  getting  the  loan.  The  statute  referred  to  requires 
that  these  associations  shall  loan  their  money  in  open 
meeting  to  the  highest  bidder. 

The  evidence  shows  that  Paul,  at  the  time  he  made  this 
loan,  also  obtained  other  loans  from  the  association.  He 
went  to  the  secretary  of  the  association  and  "negotiated  " 
with  him  as  to  the  premium  necessJary  to  be  paid  to  obtain 
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ley  said  he  would  look  into  the  matter;  that  he  came  again 
and  said  he  had  concluded  there  was  three  or  four  hundred 
dollars  in  it  for  him  to  assume  the  mortgage;  "  so  we  con- 
cluded the  deal  that  way."  Paul  gave  back  to  Morley  all 
his  unpaid  notes  and  turned  the  association  pass-book  over 
to  him. 

It  is  evident  that  the  mortgage  formed  no  part  of  the 
original  consideration  for  the  purchase  of  the  premises. 
That  transaction  occurred  two  years  before  Morley  knew 
of  the  existence  of  the  mortgage.  Paul  purposely  kept  that 
knowledge  from  him  and  exacted  the  full  consideration 
price  in  cash  and  in  notes. 

The  question  remains,  under  the  evidence,  did  Morley,  in 
his  after-negotiations  with  Paul,  assume  and  agree  to  pay 
the  mortgage  according  to  its  terms;  or  did  he,  when  he 
found  the  premises  burdened  with  an  incumbrance,  make 
the  best  of  a  bad  bargain,  by  getting  back  his  notes  and 
agreeing  to  take  his  chances  upon  the  incumbrance  ?  If  the 
first  proposition  be  proven,  then  Morley  can  not  plead 
usury;  if  the  latter  be  true,  then  that  defense  is  open  to 
him,  and  he  has  availed  himself  of  it. 

There  is  no  evidence  showing  that  when  Morley  took  upon 
himself  the  burden  of  making  these  monthly  payments 
upon  the  mortgage,  he  knew  of  the  usury  contained  therein, 
nor  that  any  deductions  were  made  to  him  on  account 
thereof.  Nor  is  there  any  evidence  as  to  what  sum  re- 
mained unpaid  upon  the  Morley  notes;  nor  does  it  appear 
that  they  understood  or  agreed  as  to  what  sum  was  then 
unpaid  upon  the  mortgage  notes.  In  short,  the  nature  and 
terms  of  the  settlement  between  Paul  and  Morley,  other 
than  that  Morley's  notes  were  surrendered  to  him  and  he 
took  up  the  payment  of  the  monthly  dues  provided  for  in 
the  association  mortgage,  are  not  found  in  this  record. 
What  Morley  did  after  that  settlement  was  rightfully  done, 
whether  considered  to  have  been  done  under  an  agreement 
to  assume  the  mortgage  or  under  an  agreement  to 
retain  the  property  subject  to  the  mortgage.  The  state- 
ment of  Paul  that  Morley  *' assumed  the  mortgage,"  is  not 


Chicago — First  District — ^A,  D.  1903.     625 

Gormley  v.  Hartray. 

evidence,  for  it  is  clearly  but  the  opinion  of  the  witness. 
He  testifies  as  to  what  was  said  and  done  between  them, 
and  from  that,  considered  in  the  light  of  all  the  other  evi- 
dence upTon  this  question,  we  must  determine  the  nature  and 
extent  of  the  obligations  which  were  incurred  by  Morley. 
The  testimony  upon  this  phase  of  the  case,  as  shown  by  the 
printed  page,  is  indefinite  and  unsatisfactory.  The  master, 
who  saw  and  heard  these  witnesses,  reported  that  Morley, 
by  anything  which  occurred  in  his  settlement  with  Paul,  is 
not  estopped  to  avail  himself  of  the  defense  of  usury.  The 
learned  chancellor  approved  that  report  in  this  regard. 
Such  conclusion  is  not  clearly  against  the  weight  of  the 
evidence,  and  therefore  we  can  not  disturb  it.  Hagemann 
V.  Hagemann,  102  III.  App.  481. 

Upon  an  accounting,  Morley  is  entitled  to  have  the  vari- 
ous amounts  which  have  been  paid  to  the  association  upon 
this  loan  applied  in  payment  of  the  principal  sum.  received 
upon  the  loan,  "  regardless  of  whether  they  were  designated 
payments  on  stock,  interest  or  premiums."  Jamieson  v. 
Jurgens,  195  111.  86,  89. 

As  the  amount  of  these  payments  exceeds  the  sum  received 
on  the  loan,  the  court  belo#  erred  in  not  finding  that  the 
loan  in  question  had  been  paid  in  full. 

The  decree  of  the  court  below  is  reversed,  and  the  Circuit 
Court  is  directed  to  enter  an  order  dismissing  the  bill  for 
want  of  equity.    It  is  ordered  that  appellant  pay  all  costs. 


James  H.  Gormley  v.  Thomas  R.  Hartray. 

1.  APTEAiA—OrUy  Persons  Who  Were  Parties  to  the  Judgment  Ap- 
pealed from  Need  be  Summoned, — In  perfecting  an  appeal  it  is  neces- 
sary to  bring  before  the  Circuit  CJourt  only  those  persons  who  were 
parties  to  the  judgment  appealed  from. 

2.  Practice— W^Tiere  But  One  Partner  Has  Be£n  Served  in  a  Suit 
Brought  upon  a  Joint  Obligation.^W here  but  one  of  the  partners  has 
been  served  in  a  suit  brought  upon  a  joint  obligation,  the  others  not 
appearing,  judgment  may  be  taken  against  the  partner  who  is  served, 
and  the  others  may  be  afterward  brought  in  by  scire  facias. 

VouOV  40 


626  Appellate  Courts  of  Illinois. 

Vol.  105.]  Gormley  v.  Hartray. 

3.  Promissory  Notes— Ditfy  of  Maker  to  Take  up  His  Paper.— It  is 
the  duty  of  the  maker  of  a  promissory  note,  not  payable  at  a  particular 
place,  to  find  his  paper  and  take  it  up. 

4.  Same — When  Demand  of  Payment  is  Necessary,^ A  demand  of 
payment  of  a  promissory  note  is  necessary  only  to  fix  the  liability  of  an 
indorser  or  of  a  surety. 

5.  Same— Afode  Payable  at  a  Particular  Place— 'Demand.— It  a  prom- 
issory note  is  made  payable  at  a  particular  time  and  place,  it  is  not 
necessary  to  aver  or  prove  a  demand  at  the  place  in  order  to  recover. 

6.  Instructions— TleWi/ifiF  the  Jury  They  Should  Consider  the  Evi- 
dence **  In  the  Light  of  tlie  Knowledge  Which  You  Have  Obtained  as 
Men  of  Affairs,''— An  instruction  which  tells  the  jury  that  they  should 
consider  the  evidence  "  in  the  light  of  the  knowledge  which  you  have 
obtained  as  men  of  affairs  *'  is  abstract.  It  does  nothiug  more  than  to 
tell  the  jury  to  do  what  they  could  not  honestly  refrain  from  doing — 
that  is,  to  use  their  common  sense  and  experience. 

7.  Witnesses— TVie  Question  Put  to  the  Witness  Called  to  Impeach 
Another  Should  be  Substantially  Identical  with  the  Original  Question, 
— In  common  fairness  to  a  witness  whom  it  is  attempted  to  impeach  by 
showing  that  at  another  time  and  place  he  stated  what  on  his  examina- 
tion he  declares  he  does  not  remember,  the  question  put  to  the  witness 
called  to  show  such  statement  should  be  identical,  or  at  least  substan- 
tially identical,  with  tlie  original  question. 

Assampsit,  upon  a  promissory  note.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge  presiding. 
Heard  in  this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed 
January  28.  1903. 

This  is  a  suit  upon  a  promissory  note,  payable  on  demand, 
dated  December  3,  1895,  to  the  order  of  appellee  for  the 
sum  of  $100,  with  interest  at  six  per  cent,  signed  by  J.  W. 
Hartray  &  Co.  In  December,  1895,  prior  thereto  and  for 
a  little  time  thereafter,  appellant  and  one  J.  W.  Hartray 
were  in  partnership  under  the  foregoing  name  in  the  pur- 
chase and  sale  of  lumber.  Hartray  managed  the  business 
and  kept  the  firm  books.  The  partners  are  cousins,  and 
appellee  and  J.  W.  Hartray  are  brothers.  In  1896  the 
partnership  was  dissolved  and  J.  W.  Hartray  disappeared 
for  the  time  being.  Appellant  found  that  the  partnership 
was  insolvent.  He  ascertained  its  liabilities,  as  far  as  he 
could,  and  paid  them  with  his  own  money.  The  brothers 
Hartray  about  this  time  fell  out  concerning  their  financial 
matters,  but  were  afterward  reconciled.    The  main  defense 
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attempted  to  be  made  by  appellant  to  this  suit  is  that  the 
note  in  question  is  not  an  obligation  of  the  firm,  but  was 
made  by  the  brothers  for  the  purpose  of  defrauding  him. 

The  case  was  begun  in  a  justice  court,  where  a  separate 
judgment  was  rendered  against  appellant,  the  summons 
against  J.  W.  Hartray  being  returned  "  not  found."  From 
this  judgment  appellant  took  an  appeal  to  the  Circuit  Court. 
The  case  was  there  tried  three  times.  The  first  verdict  was 
in  favor  of  appellee,  the  second  was  in  favor  of  appellant. 
Each  of  these  verdicts  was  set  aside  and  a  new  trial  granted 
because  of  intervening  errors.  The  third  trial  resulted  in 
a  judgment  against  appellant.  From  this  judgment  he  per- 
fected this  appeal. 

Obidlst,  Culvbb  &  KiKG,  attorneys  for  appellant. 

Wills  &  Kelly,  attorneys  for  appellee. 

Mb.  Pbesidino  Justice  Ball  delivered  the  opinion  of  the 
court. 

First.  Appellant  says  that  this  case  has  never  been  at 
issue  because  he  alone  was  served;  that  his  partner  was  not 
served  in  the  justice  court  nor  in  the  Circuit  Court;  nor  was 
a  summons  issued  for  him  in  the  latter  court  and  returned 
"  Not  found,"  as  required  by  the  statute.  To  sustain  this 
contention  appellant  relies  upon  Sec.  80,  Chap.  79,  Hurd's 
K.  S.  (1898),  the  material  parts  of  which,  as  applicable  to 
this  case,  we  will  hereinafter  quote.  This  section  was  num- 
bered 80  in  the  justice  of  the  peace  act  as  it  stood  prior  to 
1895.  In  1895  this  act  was  entirely  revised  by  an  act  enti- 
tled, "  An  act  to  revise  the  law  in  relation  to  justices  of  the 
peace  and  constables."  From  this  revision  some  fourteen 
sections  of  the  old  act  (including  in  that  number  this  sec- 
tion, now  180,  then  80)  were  wholly  omitted.  Upon  the 
hypothesis  that  this  section  is  still  in  force,  as  to  which  w« 
express  no  opinion,  appellant  is  not  helped  thereby,  for  we 
think  that  it  has  no  application  to  this  case,  because  it 
applies  to  those  parties  only  against  whom  the  justice  ren- 
dered judgment,  and  does  not  in  any  way  affect  parties 
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defendant  who  were  not  served  before  the  justice  and 
against  whom  no  jndgment  was  or  could  be  rendered.  It 
reads: 

"  When  an  appeal  shall  be  taken  by  one  of  several  par- 
ties from  the  iuagment  of  a  justice  of  the  peace  *  *  * 
the  court  shall  have  power  to  give  the  same  judgment  as 
though  all  the  parties  to  the  judgment  had  joined  in  the 
appeal,  unless  the  appearance  of  the  appellee  shall  be  en- 
tered as  herein  provided." 

In  an  appeal  by  one  of  two  partners  from  the  judgment 
of  a  justice  of  the  peace  against  him  alone,  the  other  part- 
ner not  having  been  served,  the  Circuit  Court  acquires  the 
same  jurisdiction  which  the  justice  had.  The  other  partner, 
who  was  not  served,  and  against  whom  no  judgment  was 
rendered,  need  not  be  summoned  to  appear  in  the  Circuit 
Court.  But  the  Circuit  Court  should  hear  and  determine 
the  case  for  or  against  the  partner  who  appealed.  This 
Court,  in  Fabbri  v.  Cunio,  1  111.  App.  240,  held : 

<^  A  defendant  against  whom  no  judgment  was  rendered 
in  the  trial  before  the  justice  neea  not  be  summoned  to 
appear  in  the  Circuit  Court  as  a  party  defendant,  on  appeal 
by  a  co-defendant  against  whom  a  judgment  was  rendered. 
In  perfecting  an  appeal  it  is  necessary  to  bring  before  the 
Circuit  Court  only  those  persons  who  were  parties  to  the 
judgment  appealed  from." 

To  the  same  effect  are  Stephens  v.  Cross,  27  111.  35,  and 
Smith  V.  Irwin,  5  Gilm.  268. 

Again :  Where  but  one  of  the  partners  has  been  served 
in  a  suit  brought  upon  a  joint  obligation,  the  others  not 
appearing,  judgment  may  be  taken  against  the  partner  who 
is  served,  and  the  others  can  afterward  be  brought  in  by 
scire  facias.  Sherburne  v.  Hyde,  185  111.  582.  Section  10  of 
the  practice  act,  relating  to  sci.  fa.,  and  section  45  of  the 
justice  act,  concerning  the  same  writ,  are  in  substance  the 
same. 

Second.  Appellant  says  that  no  demand  for  payment 
was  made  upon  him  before  the  suit  was  commenced,  and 
therefore  this  suit  was  prematurely  brought.  This  proposi- 
tion is  not  the  law.  It  is  the  duty  of  the  maker  of  a  prom- 
issory note,  not  payable  at  a  particular  place,  to  find  bis 
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j>aper  and  to  take  it  up.  The  demand  is  by  the  maker  upon 
the  holder.  A  demand  of  payment  is  necessary  only  to  fix 
the  liability  of  an  indorser  or  of  a  surety.  Allen  v.  Right- 
mere,  20  Johnson,  365.  In  Hunt  v.  Divine,  37  111.  137,  144, 
the  Supreme  Court  say : 

"  A  promissory  note  payable  on  demand,  as  against  the 
maker,  can  be  prosecuted  to  judgment  without  averring  or 
proving  any  demand.  So  if  it  is  made  payable  at  a  par- 
ticular time  and  place,  it  is  not  necessary  to  aver  or  prove  a 
demand  at  the  place  in  order  to  recover.  Butterfield  v. 
Kinzie,  1  Scam.  445;  Armstrong  v.  Caldwell,  lb.  546.  In 
Wallace  v.  McConnell,  13  Peters,  136,  it  is  likewise  held 
that  in  actions  on  a  promissory  note  against  the  maker, 
when  the  note  is  made  payable  at  a  specified  time  and  place, 
it  is  not  necessary  to  aver  in  the  declaration  and  prove  on 
the  trial  that  a  demand  was  made  in  order  to  maintain  the 
action.  But  if  the  maker  was  at  the  place  at  the  time 
specified,  and  was  ready  and  offered  to  pay  the  money,  it 
was  matter  of  defense  to  be  pleaded  and  proVed  on  his  part. 
This  is  the  doctrine  of  all  the  courts  of  this  country." 

Third.  Appellant  complains  that  certain  instructions  he 
tendered  w^re  not  given  to  the  jury. 

Number  2,  telling  the  jury  that  they  should  consider  the 
evidence  "  in  the  light  of  the  knowledge  which  you  have 
obtained  as  men  of  aflfairs,"  is  abstract.  Further,  it  did 
nothing  more  than  to  tell  the  jury  to  do  what  they  could 
not  honestly  refrain  from  doing — that  is,  to  use  their  com- 
mon sense  and  experience.  Number  6  has  no  basis  in  the 
evidence.  Number  8  is  covered  by  number  14,  which  was 
given.  The  law  as  laid  down  in  number  10  is  substantially 
set  forth  in  given  instruction  number  11.  Number  16  has 
no  foundation  in  the  evidence.  A  careful  examination  of 
the  evidence  and  of  the  instructions  given  and  refused  con- 
vinces us  that  the  learned  trial  judge  did  not  err  in  this 
regard. 

Fourth.  Upon  cross-examination  of  J.  W.  Hartray  he 
was  asked  this  question  and  made  this  answer  : 

"  Q.  You  may  state  whether  or  not  you  stated  to  James 
H.  Gormley,  at  78  Randolph  street,  during  the  month  of 
February,  1896,  in  the  presence  of  Mr.  Gormley,  A.  B. 
Pichereau  and  Stephen  Havighorst,  that  there  were  no  obli- 
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Rations  of  the  J.  W.  Hartray  Co.,  other  than  those  shown 
m  the  ledfirer  which  has  been  introduced  and  marked 
Defendant's  Exhibit '  B  ? '     A.     I  don't  remember." 

Intending  to  contradict  this  answer,  appellant  called  the 
witness  Havighorst,  who  testified : 

"  I  have  examined  the  day-book,  cash-book  and  journal 
of  J.  W.  Hartray  &  Co.  for  the  months  of  November  and 
December,  1895,  and  they  show  no  entry  of  these  transac- 
tions. I  have  examined  the  books  all  the  way  through  and 
Thomas  R.  Hartray's  name  does  not  appear  in  those  books 
in  any  way,  shape  or  manner." 

"  Attorney  for  plaintiff :  We  will  admit  that  these 
books  do  not  show  this  transaction." 

"  Q.  In  February,  1896,  were  you  present  at  the  office  of 
BuUard  &  Gormley,  78  Randolph  street,  and  hear  Mr.  J. 
"W.  Hartray  make  any  statement  that  these  books,  offered 
in  evidence,  showed  all  the  business  transactions  of  the  firm 
of  J.  W.  Hartray  &  Co.? " 

To  this  question  an  objection  was  made  which  the  court 
sustained.  Appellant  excepted,  and  now  urges  the  sustain- 
ing of  this  objection  as  reversible  error.  The  question 
asked  Hartray  and  his  answer  thereto  that  he  "  did  not 
remember,"  laid  the  foundation  for  the  putting  of  an 
impeaching  question.  Ray  v.  Bell,  24  111.  444.  But  in 
common  fairness  to  a  witness  whom  it  is  attempted  to 
impeach  by  showing  that  at  another  time  and  place  he  stated 
what  on  his  examination  he  declares  he  does  not  remember, 
the  question  put  to  the  witness  called  to  show  such  state- 
ment should  be  identical,  or  at  least  substantially  identical, 
with  the  original  question.  That  question  shows  appellant, 
A.  B.  Pichereau  and  Stephen  Havighorst  present,  and  "  that 
there  were  no  obligations  of  the  J.  W.  Hartray  Co.  other 
than  those  shown  in  the  ledger."  The  question  asked 
Havighorst  fails  to  state  that  either  appellant  or  Pichereau 
was  present,  and  the  statement  was  "  that  these  books 
offered  in  evidence  showed  all  the  business  transactions  of 
the  firm  of  J.  W.  Hartray  &  Co."  We  are  of  the  opinion 
that  the  original  question  was  not  as  closely  adhered  to  as 
the  law  requires,  and  that  therefore  the  objection  was 
properly  sustained. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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The  Suburban  B.  B.  Go.  v.  Emma  Malstrom. 

1.  Instructions— PaWy  May  Have  the  Jury  Instructed  as  to  the 
Issues  and  the  Law  Bearing  upon  His  Theory  of  the  Case,— A  party 
has  a  right  to  have  the  jury  instructed  as  to  what  tlie  issues  are  and 
the  law  bearing  upon  his  theory  of  the  case,  if  there  is  evidence  tend- 
ing to  sustain  such  theory. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Su- 
perior Ck)vu:t  of  CJook  Ck)unty;  the  Hon.  George  W.  Patton,  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.  Reversed  and  remanded.  Opinion  filed  January  16,  1903.  Re- 
hearing denied  February  8,  1908. 

Clarence  A.  Knight  and  William  G.  Adams,  attorneys 
for  appellant. 

James  C.  McShane,  attorney  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  to  recover  for  loss  alleged  to  have 
been  sustained  by  reason  of  the  negligence  of  appellant. 
The  alleged  negligence  was  charged  as  follows : 

"  The  plaintiff  was  then  and  there  at  said  stopping  place, 
and  desired  to  become  a  passenger  upon  said  car,  and  when 
said  car  stopped,  the  plain tiflf  attempted  to  board  said  car  as 
a  passenger,  and  while  in  the  act  of  getting  upon  said  car 
while  it  was  so  standing,  and  while  she  was  exercising  due 
care  and  caution  for  her  own  safety,  the  defendant's  serv- 
^.nts,  without  giving  the  plaintiff  any  warning,  negli- 
gently and  unexpectedly  to  the  plaintiff  violently  started 
said  car,  and  the  plaintiff  was  thereby  then  and  there 
thrown  into  a  ditch  alongside  of  said  track." 

The  contention  as  to  the  questions  of  fact  was  largely 
whether  appellee  was  in  the  act  of  getting  upon  ap})ellant's 
car  as  a  passenger  and  was  thrown  by  the  sudden  starting 
thereof,  or  whether  she  was  one  of  a  hurrying  crowd  on  the 
platform  and  was  by  such  crowd  pushed  off  the  platform 
and  so  fell  into  a  ditch. 

Appellant  contended  that  there  was  no  sudden  starting 
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of  the  car,  nor  any,  without  warning,  and  that  the  startinij 
of  the  car  was  in  nowise  the  cause  of  the  injury  to  appellee. 
There  was  evidence  tendint^  to  sustain  the  contentions  of 
the  respective  parties.  Appellant  asked  that  the  jury  be 
instructed  as  follows: 

"  The  court  instructs  you  that  the  alle^tions  in  plain tiflPs 
declaration  that  she  was  thrown  into  a  ditch  alongside  the 
defendant's  railroad  tracks  by  and  on  account  o?  its  car 
being  violently  started  up  is  a'material  allegation  and  must 
be  proved  by  her,  as  alleged,  by  a  preponderance  of  the  evi- 
dence in  the  case,  and  she  can  not  recover  unless  she  has 
so  proven  such  allegations;  and  if  you  believe  from  the  evi- 
dence in  the  case  that  she  fell  into  said  ditch  in  some  other 
way  or  from  some  other  cause,  then  she  can  not  recover  in 
this  suit  and  you  should  find  the  defendant -not  guilty." 

This  the  court  refused  to  give,  but  gave  the  following: 

"The  court  instructs  you  that  the  allegations  in  plaint- 
iflPs  declaration  that  she' was  thrown  into  a  ditch  alongside 
the  defendant's  railroad  tracks  by  and  on  account  of  its 
car  being  violently  started  up  just  as  she  was  attempting  to 
board  it,  is  a  material  allegation  and  must  be  proved  by  her, 
as  alleged,  by  a  preponderance  of  the  evidence  in  the"  case, 
and  she  can  not  recover  unless  she  has  so  proven  such  alle- 
gations; and  if  you  believe  from  the  evidence  in  the  case 
the  car  was  not  suddenly  started,  but  that  she  fell  into  said 
ditch  from  some  other  cause,  then  she  can  not  recover  in 
this  suit  and  you  should  find  the  defendant  not  guilty.  To 
which  ruling  of  the  court  in  refusing  to  give  said  instruc- 
tion as  requested,  and  in  modifying  said  instruction,  and  in 
giving  said  instruction  as  modified  to  the  jury,  the  defend- 
ant, by  its  counsel,  then  and  there  duly  excep'ted." 

The  allegations  of  the  declaration  in  the  instruction  given 
are  not  stated  with  entire  accuracy;  the  charge  is  that 
'•while  in  the  act  of  getting  upon  said  car*'  not  "just  as 
she  was  attempting  to  board  it."  The  fault  with  the 
instruction  given  is,  however,  that  it  tells  the  jury  that  they 
must  find  the  defendant  not  guilty  if  two  things  exist,  viz., 
that  the  car  was  not  suddenly  started  and  that  plaintiff 
fell  into  the  ditch  in  some  other  way  or  from  some  other 
cause. 

Under  the  declaration  the  plaintiff  could   not   recover 
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unless  she  was  thrown  into  a  ditch  as  a  result  of  the  sadden 
starting  of  the  defendant's  car. 

The  modified  instruction  given  b}'^  the  court  was  mislead- 
ing and  prejudicial.  A  party  has  the  right  to  have  the  jury 
instructed  as  to  what  the  issues  are  and  the  law  bearing 
upon  his  theory  of  the  case,  if  there  is  evidence  tending  to 
sustain  such  theory. 

The  defendant  was  entitled  to  an  instruction  that  if  the 
plaintiff  fell  into  the  ditch  from  some  other  cause  than  the 
starting  of  the  car,  she  could  not  recover,  and  to  have  the 
attention  of  the  jury  clearly  called  to  that  issue.  Illinois  Cen- 
tral Ey.  Co.  V.  King,  179  111.  91;  same  v.  same,  77  111. 
App.  581;  Fessenden  v.  Doane,  89  111.  App.  229;  same  v. 
same,  188  111.  228;  Baltimore  and  Ohio  S.  W.  Ry.  Co.  v. 
Faith,  175  111.  58;  West  Chicago  St.  Ry.  Co.  v.  Kautz,  89 
111.  App.  309;  Chicago  Heights  L.  Association  v.  Butler,  55 
111.  App.  461. 

As  a  good  deal  of  evidence  had  been  given  showing  that 
the  car  did  not  stop  at  the  platform,  but  that  the  rear  end 
of  the  car  was  from  one  to  two  feet  beyond  the  platform, 
although  this  was  neither  charged  in  the  declaration  as 
negligence  nor  at  all,  the  defendant  as  to  this  asked  to 
have  the  jury  instructed  as  follows : 

"The  court  instructs  you  that  the  plaintiff  can  not 
recover  in  this  case  on  account  of  the  defendant  not  hav- 
ing its  car  stop  at  the  platform  at  the  time  plaintiff  claims 
she  attempted  to  board  said  car  and  was  hurt;  that  is  not 
alleged  in  plaintiff's  declaration  herein  as  an  act  of  negli- 
gence on  the  part  of  defendant,  therefore  she  can  not 
recover  on  that  account." 

The  defendant  also  asked  to  have  the  jury  instructed  as 
follows: 

"  The  court  instructs  you  that  if  you  believe  from  the 
evidence  in  this  case  that  the  plaintiff  was  crowded  off  or 
fell  from  the  end  of  the  station  platform,  and  was  not 
thrown  therefrom  by  the  violent  starting  up  of  the  defend- 
ant's car,  then  she  can  not  recover  in  this  case  and  you 
should  find  the  defendant  not  guilty." 

We  think  these  instructions  should  have  been  given  as 
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calling  attention  to  the  theories  of  the  defendant   based 
upon  evidence  in  the  case. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Herman  Eickstaedt  y.  Augusta  Moses. 

1.  Debtor  AND  CREDrroR—iJif^W  to  Prefer  Creditor,— A  debtor  has 
a  right  to  prefer  one  creditor  to  another,  and  a  creditor  has  a  right  to 
obtain  a  preference  over  tlie  claim  of  another  so  lon^i^  as  it  is  not  done 
to  aid  the  debtor  in  hindering  and  delaying  his  creditors. 

2.  Fraud— JVoi  to  Be  Presumed.— Actual  fraud  is  not  to  be  pre- 
sumed; it  must  be  proven  by  him  who  alleges  it;  and  if  the  motive  and 
design  of  the  act  may,  under  the  evidence,  as  well  be  traced  to  an 
honest  and  legitimate  source  as  to  a  corrupt  one,  the  former  is  to  be 
preferred. 

3.  Chattel  Mortgages— TV/ia*  Miist  Be  Shown  in  Order  to  Im- 
peach,—To  impeach  a  mortgage  of  personal  property  it  is  necessary 
to  Bhow  that  both  mortgagor  and  mortgagee  designed  to  hinder,  delay 
or  defraud  creditors. 

Bill  to  Foreclose  a  Chattel  Mortgage.— Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901.  Re- 
versed and  remanded  with  directions.  Opinion  filed  January  16,  1903. 
Rehearing  denied  February  8,  1908. 

Francis  T.  Murphy,  attorney  for  appellant;  Edward  C. 
HiGGiNs,  of  counsel. 

Eli  Moses,  attorney  for  appellee;  L.  A.  McDonald,  of 
counsel. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

Dpon  the  hearing  of  this  cause  it  appeared  that  appellant, 
many  years  ago,  being  an  agent  for  a  brewery  and  engaged 
in  the  selling  of  beer  upon  commission,  loaned  money  to 
Mrs.  Johanna  Zetlmeier,  she  being  then  the  keeper  of  a 
saloon,  and  buying  beer  from  him.  She  does  not  appear 
to  have  paid  him  anything  on  account  of  said  loan,  but  con- 
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tinued  to  buy  beer — presumably  there  was  a  profit  to  him 
from  her  as  a  customer.  A  few  years  ago  she  desired  to  go 
to  Germany,  and  thought  if  she  did  so  she  could  get  money 
with  which  to  pay  her  indebtedness  to  appellant,  where- 
upon he  let  her  have  $100  more.    This  was  in  January,  1896. 

It  did  not  appear  that  prior  to  April  30,  1900^  appel- 
lant had  any  written  evidence  of  such  indebtedness;  upon 
that  date  Mrs.  Zetlmeier  gave  him  a  note  for  $700  and  a 
chattel  mortgage  upon  a  quantity  of  furniture  and  house- 
keeping utensils.  Mrs.  Zetlmeier  was  at  that  time  indebted 
to  Augusta  Moses,  her  landlord,  for  some  five  months' 
rent.  Shortly  after  the  making  of  the  chattel  mortgage 
the  landlord  issued  a  distress  warrant  and  levied  upon  the 
mortgaged  property,  whereupon  appellant  sued  out  a  writ 
of  replevin  and  retook  the  goods  and  also  filed  a  bill  to 
foreclose  his  mortgage.  All  of  these  various  proceedings 
came  on  to  be  heard  in  the  Circuit  Court  at  one  and  the 
same  time.  The  court  found  that  the  chattel  mortgage 
was  given  by  Mrs.  Zetlmeier  to  hinder,  delay  and  defraud 
creditors  and  was  therefore  void.  The  bill  to  foreclose  was 
thereupon  dismissed  and  the  property  replevied  returned 
to  appellee. 

The  action  of  the  trial  court  seems  to  have  been  predi- 
cated upon  the  conclusion  that  the  indebtedness,  if  any 
there  were,  from  Mrs.  Zetlmeier  to  appellant,  was  out-la  wed, 
that  is,  that  the  statute  of  limitations  had  run  against  it 
at  the  time  she  gave  the  chattel  mortgage  to  appellant;  that 
it  was  improbable  that  with  an  honest  purpose  she  would 
have  given  a  chattel  mortgage  to  secure  a  debt  against 
which  she  had  a  good  defense  by  way  of  the  statute  of 
limitations;  that  her  action  in  so  doing  was  in  pursuance 
of  her  determination  to  prevent  her  landlord  from  obtain- 
ing anything  upon  her  claim  against  his,  and  that  the  cir- 
cumstances under  which  the  chattel  mortgage  was  given 
were  such  that  appellant  must  have  known  it  was  not  made 
for  the  honajide  purpose  of  securing  him,  but  for  the  fraud- 
ulent purpose  of  defrauding  another  creditor,  namely,  her 
landlord.     That  appellant's  claim   was  and  is  a  just  and 
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valid  one,  we  think  there  is  no  doubt.  There  certainly  was 
no  evidence  to  the  contrary. 

Both  appellant  and  Mrs.  Zetlmeier  testified  to  the  incep- 
tion of  the  debt,  and  that  it  had  never  been  paid.  Indeed, 
Mrs.  Zetlmeier  appears  not  to  have  known,  until  she  testi- 
fied as  a  witness  upon  the  trial,  that  she  could  have  had  a 
defense  to  appellant's  claim  by  way  of  the  statute  of  lim- 
itations. It  by  no  means  with  certaint}'  appeared  that  the 
statute  of  limitations  had  run  against  such  claim,  nor  was 
such  issue  presented  to  the  trial  court.  On  the  contrary, 
it  did  appear  that  so  late  as  1896  Mrs.  Zetlmeier  had  in 
effect  promised  to  pay  the  debt,  and  as  a  means  of  doing  so 
had  borrowed  an  additional  sum  with  which  to  go  to  (ter- 
many,  where  she  expected  to  obtain  money  and  thus  pay 
up  appellant. 

It  is  very  probable  that  but  for  the  indebtedness  to 
her  landlord,  Mrs.  Zetlmeier  would  not  have  made  the 
chattel  mortgage  in  question;  that  she  had  right  to  pre- 
fer appellant  is  unquestionable,  and  that  appellant  had 
an  equal  right  to  obtain  a  preference  over  the  claim 
of  appellee  there  is  no  doubt.  Union  National  Bank  v. 
State  National  Bank,  168  111.  256;  Goldstein  v.  Smiley, 
68  111.  App.  49;  Juillard  v.  Walker,  54  111.  App.  517; 
Wickler  v.  The  People,  68  111.  App.  282;  McConnell  v. 
Scott,  67  111.  274;  Hessing  v.  McCloskey,  37  111.  341. 

It  is  true  that  if  a  creditor  accepts  a  preference  for  the 
purpose  of  aiding  his  debtor  to  hinder  and  delay  his 
creditors,  although  there  be  a  hona  fide  indebtedness  which 
is  secured  by  the  preference,  yet  by  reason  of  his  inten- 
tionally aiding  his  debtor  to  hinder  and  delay  his  creditors, 
his  security  will  be  regarded  as  fraudulent  and  void. 
Young  V.  Clapp,  147  111.  176. 

In  this  case  the  burden  of  proof  was  upon  appellee. 
Actual  fraud  is  not  to  be  presumed;  it  must  be  proven  by 
him  who  alleges  it;  and  if  the  motive  and  design  of  an  act 
may,  under  the  evidence,  as  well  be  traced  to  an  honest  and 
legitimate  source  as  to  a  corrupt  one,  the  former  is  to  be 
preferred.     McConnell  v.   Wilcox,  2  111.  344-364;  Wright 
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V.  Grover,  27  III.  426-430;  Bowden  v.  Bowden,  75  111.  143- 
147;  Mey  v.  Gulliman,  106  111.  272-285. 

To  impeach  a  mortgage  of  personal  property  it  is  neces- 
sary to  show  that  both  mortgagor  and  mortgagee  designed 
to  hinder,  delay  or  defraud  creditors.  Brown  v.  Riley,  22 
111.  45-52;  Myers  v.  Kinzie,  26  111.  3&;  Gridley  v.  Bingham, 
51  111.  153-155. 

There  is  in  this  case  no  evidence  that  appellant  had  any 
intention  to  do  or  aid  in  anything  save  to  obtain  security 
for  his  debt.  The  claim  of  appellee  that  appellant  was  not 
a  hona  fde  creditor  of  Mrs.  Zetlmeier,  as  well  as  that  he 
intended  to  aid  her,  or  be  engaged  in  any  way  in  a  plan  to 
hinder,  delay  or  defraud  appellee,  is  based  entirely  upon 
conjecture.  The  evidence  is  that  Mrs.  Zetlmeier  honestly 
owed  appellant  $700;  that  for  the  purpose  of  securing  him 
and  quite  probably  giving  him  a  preference  over  appellee, 
the  chattel  mortgage  under  consideration  was  made.  We 
do  not  look  upon  the  fact  that  after  appellant  had  taken 
the  property  by  replevin,  he  returned  it  to  Mrs.  Zetlmeier 
and  allowed  her  to  use  it  in  her  boarding  house,  as  a  badge 
of  fraud. 

By  the  conditions  of  the  chattel  mortgage  she  was  per- 
mitted to  retain  possession  of  the  property  and  the  return 
of  it  to  her  was  but  placing  it  in  the  position  in  which  it 
was  before  the  levy  under  appellee's  distress  warrant. 
Moreover,  appellaiit,  if  he  had  not  done  this,  would  have 
been  put  to  the  expense  of  storing  the  property  until  the 
termination  of  the  litigation,  as  that  any  third  party  would 
buy  the  same  when  the  right  to  the  possession  of  it  was  in 
controversy  in  court  was  not  to  be  expected. 

Appellant  did  at  once  file  his  bill  to  foreclose  and  so 
speedily  as  possible  was  proceeding  to  have  his  right  to  sell 
the  same  determined.  What  motives  actuated  Mrs.  Zetl- 
meier in  desiring  to  prefer  appellant  as  a  creditor,  if  she 
did  not  do  so  for  the  purpose  of  hindering,  delaying  or 
defrauding  her  other  creditors,  is  immaterial.  It  is  easy  to 
see  that  she  may  have  felt  more  kindly  toward  and  more 
anxious  to  secure  a  creditor  who  had  for  many  years  been 
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SO  lenient  in  his  dealings  with  her  rather  than  her  landlord. 
It  is  certainly  not  to  be  assumed  that  a  creditor  looks  upon 
the  claim  of  his  landlord  more  favorably  than  he  does  upon 
his  indebtedness  to  one  who  has  loaned  him  money;  nor  can 
a  court  of  chancery  regard  it  as  a  badge  of  fraud  that  a 
woman  should  have  been  anxious  to  pay  a  debt  barred  by 
the  statute  of  limitations;  so  far  from  such  feeling  upon 
her  part  being  an  indication  of  fraud,  it  was  in  a  high 
degree  meritorious,  and  such  feeling  alone  is,  if  it  be 
unusual,  not  so  much  indicative  of  a  fraudulent  as  of  an 
honest  purpose  and  heart. 

The  judgment  of  the  Circuit  Court  in  the  action  of 
replevin  is  reversed  and  the  cause  remanded. 


Mrs.  J.  W.  Hatchinson  et  al.  v.  Ernest  A.  Sine  et   al. 

1.  Appellate  Court  Practice— W^€re  the  Judgment  Has  Been 
Erroneously  Entered.^Wherethe  clerk  of  the  trial  court  in  writing  up 
the  judRment  makes  an  erroneous  entry  of  judgment  against  one  not 
brought  under  its  jurisdiction,  the  judgment  must  be  reversed  and  the 
cause  remanded  generally. 

Assnmpsit.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  ELBRmoE  Hanecy,  Judge  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1901.  Reversed  and  remanded. 
Opinion  filed  January  Id,  1908.    Rehearing  denied  Februarys,  1903. 

C.  O.  Garmirb  and  Grakt  Nbwbll,  attorneys  for  ap- 
pellees. 

William  Gibson  and  F.  W.  Becker,  attorneys  for  appel- 
lants. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Judgment  was  entered  in  this  case,  reciting  as  follows  : 
**  Therefore  it  is  considered  by  the  court  that  the  plaint- 
iffs do  have  and  recover  of  and  from  the  defendants,  Mrs. 
J.  W.  Hutchinson,  S.  S.  Hutchinson  and  W.  S.  Hem  by,  his 
said  damages  of  $1,154.17  in  form  as  aforesaid  by  the  jury 
assessed,  together  with  bis  costs  and  charges  in  this  behalf 
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expended,  and  have  execution  therefor."  It  appears  that 
while  the  suit  as  begun  included  the  three  defendants 
named  against  whom  the  judgment  was  rendered,  only  two 
of  them  were  served  with  summons,  and  the  third  defendant, 
W.  S.  Hemby,who  was  not  served,  never  entered  his  appear- 
ance. He  does  not  appeal,  and  the  attention  of  the  trial 
court  does  not  seem  to  have  been  called  to  the  erroneous 
entry  of  judgment  against  one  not  brought  under  its  juris- 
diction. It  was  probably  an  oversight  or  mistake  by  the 
clerk  in  writing  up  the  judgment.  Nevertheless  the  law 
in  this  state  is  apparently  settled,  that  in  such  case  the 
judgment  must  be  reversed  and  the  cause  remanded  gen- 
erally. In  Knights  of  Honor  v.  Goldberger,  175  111.  19, 
the  trial  court  had  entered  judgment  against  two  defend- 
ants, one  of  whom  was  not  served  and  had  entered  no 
appearance.  The  Appellate  Court  reversed  the  cause 
because  of  the  same  error,  but  inasmuch  as  the  evidence 
supported  the  verdict  against  the  party  which  had  been 
properly  brought  in  by  summons,  the  Circuit  Court  was 
directed  to  enter  judgment  on  the  verdict  against  such 
defendant. 

The  Supreme  Court  says :  "  The  judgment  was  a  unit  as 
to  both  defendants,  and  should  have  been  reversed  as  to 
both  and  remanded  generally."  We  are  precluded,  there- 
fore, from  endeavoring  to  correct  the  mistake  in  order  to 
give  effect  to  the  judgment  in  the  case  at  bar  against  the 
parties  properly  served.  There  seems  to  be  no  way  of 
avoiding  a  new  trial  for  all  parties. 

The  judgment  bad  as  to  one  is  bad  as  to  all.  See,  Grace 
V.  Casey-Grimshaw  Marble  Co.,  62  111.  App.  149,  and  cases 
cited;  also  cases  cited  in  Knights  of  Honor  v.  Goldberger, 
supra.  The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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Franz  J.  Weber  y.  Albert  Zacharias  et  a1. 

1.  Statute  op  Limitations— W^7i«w  it  Begins  to  Run  as  Between 
Partners, — The  statute  of  limitations  does  not  begin  to  run  against  a 
right  by  one  partner  to  sue  another  for  an  accounting  until  the  partner- 
ship afifairs  have  been  entirely  closed. 

2.  Equity— Par^y  Seeking  Equity  Must  Do  Equity.— The  partner  of 
a  judgment  debtor  who  keeps  in  his  hands  monoy  belonging  to  the  exe- 
cution creditors  must  pay  interest  thereon  when  he  seeks  relief  in  a 
court  of  equity. 

Bill  for  an  Accounting.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridob  Hanecy,  Judge  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1901.  Reversed  and  re- 
manded with  directions.    Opinion  filed  January  80, 190S. 

Appellant  filed  in  the  Circuit  Court  his  bill  for  an  ascer- 
tainment of  the  state  of  and  right  to  the  assets  of  the  part- 
nership once  existing  between  him  and  appellee,  Albert 
Zacharias. 

The  bill  having  been  answered  the  cause  was  heard  upon 
the  following  stipulation  of  facts : 

"  It  is  stipulated  by  the  parties  to  this  suit  that  this  cause 
be  tried  upon  the  facts  hereinafter  stated,  and  upon  none 
others,  and  that  not  only  upon  hearing  of  this  cause  in  the 
Circuit  Court,  but  also  in  the  Appellate  and  Supreme  Courts 
the  following,  and  the  following  only,  shall  be  taken  as  and 
for  the  facts  of  the  case : 

I.  On  November  5,  1891,  Franz  J.  Weber  and  Albert 
Zacharias  entered  into  a  partnership  in  the  saloon  business, 
without  any  written  articles  of  copartnership,  but  Weber 
paid  Zacharias  $1,000  as  a  purchase  price  of  a  half  interest 

m  said  saloon  business  and  all  assets  thereof,  and  received 
from  Zacharias  a  bill  of  sale  for  said  half  interest,  dated 
November  5,  1891,  and  in  the  usual  form. 

II.  After  his  entry  into  partnership,  Weber  ascertained 
that  Zacharias  was  indebted  to  a  number  of  persons,  includ- 
ing Metzger,  Crocker  and  Rindskopf,  and  that  the  creditors 
were  clamoring  for  the  amounts  due  them,  and  made 
demands  upon  Zacharias  and  Weber  for  the  payment 
thereof. 

III.  The  stock,  fixtures,  etc.,  of  the  business  were  sub- 
ject to  a  chattel  mortgage  of  $850  to  the  Northwestern 


Chicago— First  District— A.  D.  1903.     641 

Weber  v.  Zacharias. 

Brewing  Co.,  mortgagee,  executed  and  acknowledged  by 
Zacharias,  and  recorded,  of  which  mortgage  Weber  was 
informed  prior  to  his  purchase  of  his  half  mterest. 

IV.  On  November  16,  1891,  Zacharias  executed  and 
delivered  to  Weber  a  second  bill  of  sale  of  his  remaining 
half  interest  in  the  business,  for  the  expressed  consideration 
of  $2,000;  but  that  in  the  proceedings  hereinafter  men- 
tioned it  has  been  judicially  determined  that  there  was  no 
consideration  for  said  transfer,  but  that  the  same  was  made 
by  Zacharias  for  the  purpose  of  hindering  and  delaying 
Zacharias'  creditors,  and  that  the  transfer  was  fraudulent 
and  void  at  law. 

V^.  On  November  21,  1891,  judgments  were  rendered 
against  Zacharias,  in  favor  of  Samuel  Rindskopf  in  Circuit 
Court,  $694.50  and  costs;  in  favor  of  Wilford  D.  Crocker 
in  Superior  Court,  $260  and  costs;  in  favor  of  Charles  H. 
Metz^er  in  Superior  Court,  $138.02  and  costs;  and  execu- 
tions issued  thereon  and  were  delivered  to  the  theii  sheriff  of 
Cook  county,  who,  by  his  deputy,  levied  the  same  upon  the 
partnership  interest  of  Zacharias  in  fixtures,  stock,  etc.,  of 
said  copartnership,  on  the  same  day. 

VI.  On  November  24,  1891,  Weber  sued  a  writ  of 
replevin  out  of  Circuit  Court,  against  sheriff,  and  thereby 
secured  possession  of  all  the  property  of  the  partnership; 
the  Teplevin  suit  was  non-suited  by  Weber. 

VII.  On  November  27,  1891,  Weber  sold  all  assets  of 
said  business,  including  fixtures  and  stock,  to  one  Rack,  for 
$2,800,  and  that  by  request  of  the  purchaser  Zacharias 
joined  in  the  bill  of  sale;  out  of  the  proceeds  of  sale  Weber 
paid  the  mortgage,  rent  and  other  partnership  debts, leaving 
in  his  hands,  as  the  net  proceeds  of  said  sale,  $1,383,  which 
sum  was  deposited  with  August  Lenzen  as  security  to 
indemnify  him  from  liability  as  surety  on  the  replevin  bond 
given  in  said  replevin  suit. 

VIII.  A  writ  of  retorno  habendo  was  ordered  issued  in 
the  replevin  suit  when  the  non-suit  was  entered;  afterward 
the  coroner  brought  suit  upon  the  replevin  bond  given  to 
him  in  the  replevin  suit,  against  Weber,  the  principal 
thereon,  and  August  Lenzen  and  Martin  Bock,  securities 
thereon;  that  said  suit  was  prosecuted  and  defended  on 
both  sides  as  diligently  as  the  state  of  the  calendars  of  the 
court  would  permit  and  was  tried  December  9,  1896,  and 
resulted  in  a  verdict  of  debt,  $3,000,  and  damages  one  cent. 
The  verdict  was  set  aside  and  a  new  trial  granted.  On 
November  30,  1898,  the  case  was  tried   again,  but  by  the 
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court,  without  a  jury,  and  judgment  was  rendered  for$3,000 
debt,  and  $1,383  damages,  debt  to  be  discharged  on  payment 
of  damages  and  costs;  from  this  judgment  Weber  and  his 
sureties  appealed  to  the  Appellate  and  Supreme  Courts, 
in  each  of  which  the  judgment  was  affirmed. 

IX.  On  December  2,  1898,  at  the  terra  at  which  judg- 
ment was  rendered  in  the  Circuit  Court,  the  order  recited 
in  the  bill  of  complaint  and  found  on  Abst.,  p.  4,  Rec,  p.  26, 
ante,  was  entered  by  the  Circuit  Court  in  said  suit  on  said 
replevin  bond. 

X.  On  January  2,  1901,  a  certified  copy  of  the  order  of 
affirmance  of  the  Supreme  Court  was  filea  in  the  Appellate 
Court,  and  a  certified  copy  of  the  latter  court's  order  of 
affirmation  was  filed  in  the  Circuit  Court  in  said  action  of 
debt  and  thereupon  an  execution  issued  out  of  said  Circuit 
Court  to  E.  J.  Magerstadt,  sheriif  of  Cook  countv,  against 
Weber  and  his  sureties  for  $3,000  debt  and  Sl,'383  dam- 
ages, and*co8ts;  that  the  interest  due  thereon  is  $151.35,  and 
that  the  Supreme,  Appellate  and  Circuit  Court  costs  in  said 
cause  amount  to  $30.90;  and  that  the  amount,  therefore,  due 
upon  the  said  judgment,  including  interest  and  costs  to 
date,  is  $1,565.25;  that  said  execution  is  now  in  the  hands 
of  Henry  Spears,  a  deputy  of  Sheriff  Magerstadt,  and  is 
about  to"  be  enforced  by  levy  upon  the  real  and  personal 
estate  of  Weber  and  his  sureties.  But  complainant  does 
not  admit  that  the  defendants  are  entitled  to  interest. 

XI.  A  reference  of  this  cause  to  a  master  to  state  an 
account  is  waived  by  all  parties,  and  it  is  agreed  that  this 
suit  be  determined  as  though  upon  a  reference  and  account- 
ing it  had  been  determined;  that  at  the  date  of  the 
levy  of  the  execution  aforesaid,  and  at  the  date  of  sale  of 
the  partnership  assets,  the  interests  of  Weber  and  Zach- 
arias in  the  partnership  were  equal,  and  that  each  of  them, 
except  for  the  sale  and  levy,  would  have  been  entitled  to 
one-half  of  the  property  or  one-half  of  the  proceeds  thereof. 

XII.  It  is  intended  hereby  to  state  an  account  between 
the  said  former  copartners,  in  order  to  avoid  the  expense 
and  delay  necessitated  by  having  an  account  stated  by  a 
master. 

XIII.  After  November  27,  1891,  the  date  of  the  sale  to 
Rack,  the  partnership  did  no  further  business,  nor  did 
Weber  and  Zacharias  transact  any  further  business  together; 
no  suit  for  a  dissolution  of  the  partnership  was  brought  by 
either  party,  after  its  formation,  nor  after  the  sale,  until 
this  bill  was  filed  January  2,  1899;  nor  was  any  suit  in 
equity  or  action  of  any  sort  brought  against  the  sheriff  or 
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coroner  or  the  judgment  creditors  aforesaid,  for  any  relief, 
either  legal  or  equitable,  after  the  levy  of  the  execution  on 
November  16,  1891,  except  the  replevin  suit,  until  the  filing 
of  this  bill." 

At  the  hearing  appellees  insisted  that  the  bill  could  not 
be  maintained,  urging  that  more  than  five  years  had  elapsed 
since  the  termination  of  said  partnership  and  the  winding 
up  of  all  its  business  by  a  sale,  and  conversion  into  money, 
of  all  its  assets,  which  sale  and  conversion  was  had  more 
than  five  years  prior  to  the  filing  of  the  bill  in  this  case. 

J.  Henry  Keaft,  attorney  for  appellant. 

Edgar  Bronson  Tolman  and  Sumner  C.  Palmer,  attor- 
neys for  appellees. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

Counsel  for  appellee  say  that  the  bill  filed  herein  is  pri- 
marily a  bill  for  a  partnership  accounting  and  dissolution 
and  that  the  relief  prayed  for  against  the  judgment  credit- 
ors and  sheriff  is  absolutely  dependent  upon  the  establish- 
ment of  the  right  to  the  relief  prayed  for  against  Zacharias. 
We  fail  to  see  why  it  was  necessary  that  Zacharias  be  made 
a  party  to  appellant's  bill.  Under  the  stipulated  facts  it  is 
apparent  that  the  sum  in  appellants  hands  is  not  sufficient 
to  discharge  the  claim  of  the  judgment  creditors  who  are 
parties  to  the  bill.  There  can  be  no  residuum  left  for  Zach- 
arias. Moreover,  Zacharias,  if  he  had  no  creditors,  could 
not  establish  a  claim  to  the  assets  in  appellant's  hands,  or 
any  portion  thereof.  Zacharias,  for  the  purpose  of  defraud- 
ing his  creditors,  made  a  bill  of  sale  to  Weber  of  all  his 
interest  in  the  partnership  assets.  Having  so  done  he  can 
not,  as  against  Weber,  for  his  own  benefit,  set  up  his  own 
fraud  and  compel  Weber  to  give  him  one-half  or  any  pro- 
ceeds of  the  sale  of  such  partnership  assets.  Appellant  has 
doubtless  been  badly  advised  and  has  persisted  in  insisting 
that  the  bill  of  sale  made  to  him  by  Zacharias  was  honafide 
and  upon  a  good  and  valid  consideration,  until   the  judg- 
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meat  of  the  highest  coart  in  the  state  has  been  rendered 
against  him  on  this  matter. 

His  persistence  in  this  may  have  been  induced  by  the 
stipulated  fact  that  on  the  first  trial  in  the  Circuit  Court, 
upon  the  question  of  whether  there  was  a  honafide  sale  to 
him  for  a  valuable  consideration,  the  verdict  of  the  jury  was 
in  his  favor;  that  being  set  aside  and  a  new  trial  granted, 
the  Circuit  Court,  jury  having  been  waived, found  that  there 
was  no  consideration  for  the  bill  of  sale  made  to  him,  but 
that  the  same  was  made  by  Zacharias  for  the  purpose  of 
hindering  and  delaying  his  creditors  and  that  the  transfer 
was  fraudulent  and  void  at  law.  Having  unsuccessfully 
presented  an  appeal  to  the  Supreme  Court  from  the  judg- 
ment of  the  Circuit  Court,  appellant  was  left  in  the  posi- 
tion of  having,  by  a  writ  of  replevin,  taken  from  the  sheriff 
partnership  assets  which  the  sheriff  had  levied  upon  to 
satisfy  judgments  against  Zacharias.  Such  action  could 
not  be  maintained.  Appellant  has  thus  been  compelled  to 
apply  to  a  court  of  equity  to  prevent  his  interests  in  the 
assets  being  used  for  the  satisfaction  of  claims  against  Zach- 
arias only. 

His  bill  under  the  stipulated  facts  is  really  not  for  an 
accounting.  There  is  no  pretense  that  Zacharias  has  any- 
thing to  account  for.  It  is  conceded  that  long  prior  to  the 
filing  of  the  present  bill  of  sale  as  well  as  by  actual  delivery, 
Zacharias  transferred  all  the  assets  to  appellant.  This  bill 
of  sale  and  transfer  was  fraudulent  and  void  as  to  the  cred- 
itors of  Zacharias,  but  good  against  him  personally.  Under 
the  stipulated  facts  the  bill  of  appellant  became  in  effect  a 
tender  by  him  to  the  sheriff  for  the  benefit  of  the  judgment 
creditors  of  the  entire  interest  which  Zacharias  had  in  the 
partnership  assets  levied  upon. 

It  is  conceded  by  the  stipulation  that  appellant  took  the 
entire  assets  of  the  firm,  sold  them  for  the  sum  of  $2,800, 
Zacharias,  at  the  instance  of  the  purchaser,  joining  in  the 
bill  of  sale  to  such  purchaser;  that  appellant,  having  received 
such  $2,800,  paid  off  a  chattel  mortgage  thereon  amounting 
to  §850,  which  mortgage  existed  prior  to  the  making  of 
the  bill  of  sale  to  appellant,  and  paid  off  all  the  partnership 
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debts,  thus  discharging  claims  against  the  partnership  assets 
superior  to  the  claims  thereon  of  the  personal  creditors  of 
Zacharias;  and  that  the  net  proceeds,  the  result  of  such  sale 
and  such  payment,  left  in  the  hands  of  appellant  the  sura 
of  $1,383. 

The  validity  and  good  faith  of  such  sale  and  such  pay- 
ments by  Weber,  as  well  as  that  the  net  result  thereof  was 
the  remaining  in  his  hands  of  $1,383,  is  not  contested.  Had 
appellant  been  better  advised,  and  instead  of,  under  an  action 
of  replevin,  taking  the  property  levied  upon  away  from  the 
sheriff,  let  it  be  sold  by  him,  the  result  would  have  been 
that  whosoever  had  purchased  the  partnership  assets 
would  have  acquired  only  the  right,  title  and  interest 
therein  theretofore  possessed  by  Zacharias;  and  if  such  party 
or  parties  had  failed  to  come  to  an  understanding  with 
appellant  it  would  have  been  necessary  that  equitable  pro- 
ceedings be  had,  either  at  the  instance  of  appellant  or  upon 
application  of  the  purchaser  or  purchasers  of  such  assets,  for 
a  distribution  of  the  same  or  the  proceeds  thereof,  in  accord- 
ance with  the  right  and  title  of  appellant  and  that  of  such 
purchaser  or  purchasers. 

The  sheriff,  by  a  levy  made  under  the  executions  against 
Zacharias,  could  not,  by  execution  sale,  acquire  exclusive 
ownership  and  right  of  possession  to  said  assets  or  any  part 
thereof.    Weber  v.  Hertz,  188  111.  68-71. 

Appellees  insist  that  by  section  7  of  the  stipulation  it 
appears  that  not  only  did  Weber,  November  27,  1891,  sell 
the  entire  partnership  assets  for  $2,800,  but  upon  the  same 
day  paid  the  mortgage,  rent  and  other  partnership  debts. 
We  do  not  think  that  it  appears  from  the  stipulation  that 
such  payment  took  place  upon  the  day  on  which  the  money 
was  delivered  to  appellant. 

We  are  not  prepared  to  hold  that  in  this  state  the  statute 
of  limitations  runs  against  a  right  by  one  partner  to  sue 
another  for  an  accounting  before  the  partnership  affairs 
have  been  entirely  closed.  As  to  this,  see  Askew  v.  Springer, 
111  111.  662;  Todd  v.  Administrators  of  Phillip  RafFerty 
Estate,  30  N.  J.  Eq.  254;  Storm  v.  Cumberland,  18  Grant's 
Chancery  JJeports,  245;  McClung  v.  Capehart,  24  Minn.  17; 


646  Appellate  Courts  of  Illinois. 

Vol.  105. 1  .  Weber  v.  Zacharias. 

Coudrey  v.  Gilliam,  60  Mo.  86;  Bates  on  Partnership,  sec- 
tions 949-950. 

By  the  stipulation  it  appears  that  November  27,  1891, 
appellant  had  in  his  hands  the  sum  of  $1,383,  as  the  proceeds 
of  the  sale  of  the  partnership  assets  of  Weber  and  Zacha- 
rias. One-half  of  this  sum,  they  being  equal  partners,  should 
have  been  paid  to  the  sheriff  to  apply  upon  the  executions 
against  Zacharias,  under  which  a  levy  had  been  made  upon 
the  partnership  assets,  such  one-half  not  being  equal  to  the 
amount  of  such  executions.  While,  as  before  stated,  it  does 
not  appear  that  the  payments  out  of  the  $2,800  received  by 
appellant  were  made  November  27,  1891,  nor  at  what  time 
the  last  of  such  payments  was  made.  Nevertheless,  however 
great  the  time  before  the  last  of  such  payments  was  made 
and  the  business  of  the  firm  of  Weber  &  Zacharias  thus 
finally  closed,  appellant  must  have  had  in  his  hands,  since 
November  27,  1891,  $1,383,  one-half  of  which,  as  before 
stated,  belonged  and  still  belongs  to  said  execution  cred- 
itors of  Zacharias.  Appellant  has  come  into  a  court  of 
equity  to  obtain  relief  against  a  judgment  obtained  upon  a 
bond  which  he  filed  in  the  action  of  replevin.  Having 
come  into  a  court  of  equity,  he  must  do  equity.  It  is  not 
equitable  that  he  should  keep  in  his  hands  money  belonging 
to  the  execution  creditors  of  Zacharias  without  paying 
interest  thereon. 

The  decree  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  against 
appellant  for  one-half  the  said  sum  of  $1,383,  together  with 
interest  thereon  at  five  percent  per  annum  from  November 
27,  1891,  and  also  for  the  sum  of  $30.90  costs  taxed  against 
appellant  in  the  Supreme,  Appellate  and  Circuit  Courts 
under  the  judgment  entered  against  him  in  the  Circuit 
Court  upon  the  suit  on  the  replevin  bond  given  by  him; 
and  that  upon  the  payment  by  appellant  of  such  sums  to 
the  sheriff  of  this  county  for  the  use  of  the  plaintiffs  in  the 
said  executions  against  the  said  Zacharias,  the  judgment 
entered  November  30,  1898,  in  the  Circuit  Court  against 
appellant,  August  Lenzen  and  Martin  Boch  for  $3,000  debt 
and  $1,383  damages  be  set  aside  and  discharged. 
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Chicago  &  Eastern  Illinois  R.  R.  Co.   y.  Charles  J. 
Heerey,  Adm'r. 

1.  Proximatb  Cause — Defined, — The  proximate  cause  is  that  cause 
which  stands  next  in  causation  to  the  effect,  not  necessarily  in  time  or 
effect,  but  in  causal  relation. 

2.  Damages—  When  $5,000  is  Not  Excea8ive.^I>eceased,  a  fireman  on 
a  switch  engine,  twenty- two  years  of  age,  was  killed  by  reason  of  the 
separation  of  the  engine  and  the  tender,  caused  by  the  breaking  of  a 
defective  coupling  pin.  He  left  surviving  him  his  mother,  who  not  only 
had  been  for  years  and  was  at  the  time  of  his  death,  living  with  and 
being  supported  by  him,  but  under  section  1,  chapter  107,  of  the  Revised 
Statutes,  was  entitled  to  be  supported  by  him,  if  she  were  poor  and 
unable  to  earn  a  livelihood  by  reason  of  an  unavoidable  cause.  Held, 
that  $5,000  damages  for  his  death  is  not  excessive. 

3.  Fellow-Servants—  When  Engineer  and  Fireman  of  a  Switch 
Engine  Are  Not.— An  engineer  of  a  switch  engine  who  neglects  to  attach 
the  safety  chains  connecting  the  engine  and  tender,  is  not,  as  to  such 
matter,  a  fellow-servant  of  the  fireman  who  had  been  at  work  with  him 
only  since  the  morning  of  the  day  of  the  accident. 

Trespass  on  the  Case —Death  from  negligent  act.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brent ano.  Judge 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1901.    Affirmed.    Opinion  filed  January  30,  1903. 

Will  H.  Ltford  and  K.  M.  Landis,  attorneys  for  appel- 
lant; Albert  M.  Cross,  of  counsel. 

James  C.  McShane,  attorney  for  appellee. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

In  this  case  appellee  obtained  a  judgment  against  appel- 
lant for  $5,000,  because  of  its  alleged  negligence  in  causing 
the  death  of  Joseph  Heerey. 

The  deceased  was  acting  as  an  extra  fireman  upon  appel- 
lant's switch  engine  number  211,  and  was  killed  on  the 
evening  of  October  21,  1898,  by  falling  between  the  tender 
and  engine  while  in  motion,  being  run  over  by  the  tender. 
His  fall  was  caused  by  the  separation  of  the  engine  and 
tender  as   the  train  was  running,   such  separation  being 
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due  to  the  breaking  of  a  drawbar  pin  and  the  absence  of 
any  chains  connecting  the  engine  and  tender. 

At  the  time  of  the  separation  he  was  standing  with  one 
foot  on  the  engine,  the  other  on  the  tender,  and  was  shovel- 
ing coal  into  the  locomotive  furnace. 

The  declaration  contained  counts,  some  of  which  charged 
that  appellant  was  negligent  in  providing  a  defective  pin 
by  which  the  drawbar  between  the  engine  and  tender  was 
attached  to  the  former.  Other  counts  charged  that  appel- 
lant was  negligent  in  failing  to  provide,  as  is  customary, 
chains  holding  the  engine  and  tender  together,  so  that  they 
will  not  separate  in  case  of  any  breakage  of  the  coupling 
drawbar  or  its  connecting  pins.  That  the  chains  used  for 
holding  the  engine  and  tender  together  were  not  fastened 
and  were  consequently  useless  at  the  time  of  the  accident, 
is  admitted.  It  is  not  disputed  that  one  of  the  pins  by 
which  the  drawbar  was  held  in  place,  was  defective,  but  it 
is  insisted  by  defendant  that  such  defect,  being  due  to  the 
crystallization  of  the  iron,  was  undiscoverable  by  reason- 
able examination,  indeed,  without  breaking  the  pin. 

The  court  instructed  the  jury  that  there  could  be  no 
recovery  upon  the  counts  of  the  declaration  which  charged 
that  the  defendant  was  negligent  in  supplying  a  defective 
coupling  pin.  Appellee  insists  that  in  so  doing  the  court 
erred;  that  the  evidence  showed  that  the  defect  in  the 
coupling  pin  was  of  such  a  character  that  it  could  have 
been  discovered  by  the  defendant  by  a  reasonable  and  prac- 
ticable examination;  that  the  jury  so  found  and  that  such 
verdict  of  the  jury  as  to  this  matter  is  sustained  by  the  evi- 
dence. We  can  not  assent  to  this  contention.  However 
true  it  may  be  that  jurors  are  but  little  influenced  by,  and 
ordinarily  fail  to  understand  the  multitudinous  written 
instructions  given  to  them,  theoretically  such  is  not  the 
case,  and  a  jury  must  be  presumed  to  have  understood  and 
obeyed  instructions  of  the  court  that  under  certain  counts 
there  can  be  no  recovery,  unless  it  appears  from  the  record 
that  it  did  not. 

The  question  of  the  alleged  negligence  of  the  defendant 
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in  supplying  a  defective  coupling  pin  was  not  submitted  to 
the  jury,  consequently  it  must  be  presumed  that  no  verdict 
was  rendered  thereon. 

Appellant  insists  that  the  proximate  and  sole  cause  of 
the  accident  was  the  defective  coupling  pin.  That  the  acci- 
dent would  not  have  happened  had  the  chains  been  in  use 
is  clear.  That  they  were  designed  to  and  ordinarily  were 
in  position  so  as  to  have  prevented  such  an  accident  is 
admitted. 

It  appears  that  when  the  engine  went  out  on  the  morn- 
ing of  the  day  of  the  accident,  an  attempt  was  made  by  the 
engineer  to  couple  these  chains,  but  for  some  reason  the 
tender  was  standing  so  high  that  the  hook  of  the  chain 
could  not  be  made  to  reach  into  the  eye;  that  is,  the  engine 
and  tender  not  standing  at  an  even  height,  the  chains  were 
a  little  too  short.  Several  attempts  were  made  during  the 
day  to  couple  these  safety  chains,  but  without  success.  It 
appeared  that  there  was  upon  the  engine,  apparatus  such 
as  jacks,  screws  and  levers,  by  which,  it  is  claimed,  the 
engine  might  have  been  raised  so  that  the  chains  could  be 
fastened,  and  it  is  insisted  by  appellant  that  the  deceased 
was  negligent  in  not  doing  this.  As  is  common  knowledge, 
the  fireman,  in  respect  to  what  shall  be  done  with  the  engine, 
is  under  the  control  of  the  engineer.  There  is  no  evidence 
showing  that  the  deceased  could,  without  the  direction  and 
assistance  of  the  engineer,  have  raised  the  engine  so  as  to 
bring  it  on  a  level  with  the  tender,  and  it  is  to  a  consider- 
able degree  a  conjecture,  that  had  this  been  done,  the  chains 
could  have  been  fastened.  The  absence  of  the  safety 
chains  was  the  proximate  cause  of  the  accident.  The  proxi- 
mate cause  is  that  cause  which  stands  next  in  causation  to 
the  effect,  not  necessarily  in  time  or  effect,  but  in  causal 
relation.    Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

It  is  also  urged  by  appellant  that  not  only  was  the 
deceased  guilty  of  contributory  negligence  in  not  fastening 
these  chains,  but  that  if  the  failure  to  fasten  them  was  the 
negligence  of  the  engineer,  then  the  engineer  was  a  fellow- 
servant  of  the  deceased  and  no  recovery  can  be  had  because 
of  the  negligence  of  such  fellow-servant. 
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It  must  be  borne  in  mind  that  this  was  not  a  passenger 
or  freight,  but  a  switch  engine;  that  the  engineer  was 
directed  by  appellant  to  take  said  engine  out;  that  the 
deceased  was  acting  under  his  orders;  that  the  safety  chains 
were  not  coupled  up  when  the  engine  left  the  round-house 
on  Monday  morning;  that  the  engine  had  been  in  the  round- 
house from  the  previous  Sunday.  It  does  not  appear  that 
it  was  the  duty  of  the  engineer  to  put  the  engine  in  order 
before  taking  it  out,  or  to  fasten  the  engine  and  tender 
together  with  the  safety  chains,  although  it  does  appear  that 
the  foreman  of  the  round-house  from  which  the  engine  was 
taken  on  Monday  morning,  it  having  been  there  since  the 
previous  Sunday,  endeavored  to  couple  the  chains  at  the 
round-house  and  again  at  the  water-tank.  Appellant  thus 
had  notice  through  its  round-house  foreman  that  the  safety 
chains  were  not  in  place  and  could  not  by  ordinary  eflFort 
be  put  in  place,  when  the  engine  was  sent  out  for  work. 
Under  the  circumstances,  we  do  not  think  that  the  deceased 
or  the  engineer  was  guilty  of  contributory  negligence  in 
not  stopping  the  engine  and  making  an  endeavor  by  use  of 
jack-screws  and  levers  to  bring  the  engine  to  a  position 
where  the  safety  chains  could  be  coupled.  Nor  do  we  think 
that  if  the  engineer  was  negligent  in  this  regard,  he  was  as 
to  such  matter  at  this  time  a  fellow-servant  of  the  deceased. 
The  deceased  had  been  at  work  with  this  engineer  at  the 
time  of  the  accident  only  since  the  morning  of  the  day  he 
was  killed. 

The  deceased  left  him  surviving  his  mother,  with  whom 
he  lived,  and  two  brothers,  not  members  of  his  family.  The 
deceased  was  a  native  of  Mattoon,  Illinois,  where  he  had 
attended  the  public  and  parochial  schools.  At  thirteen  he 
attended  a  college  at  Teutopolis,  where  he  graduated 
when  he  was  seventeen  years  of  age.  After  leaving  col- 
lege he  worked  as  a  fireman  on  the  Big  Four  Railroad,  liv- 
ing: with  his  mother.  He  afterward  worked  in  the  Rock 
Island  and  Illinois  Central  Railroad  shops.  When  became 
to  Chicago,  his  mother  followed  him  and  they  lived 
together  from  that  time  until  his  death.    He  was  a  healthy 


Chicago— First  District— A.  D.  1903.      651 

C.  &  E.  I.  K.  R.  Co.  V.  Heerey. 

man,  twenty-two  years  of  age,  and  very  capable.  His 
"  boss"  said  he  intended  to  promote  him.  His  habits  were 
good;  he  was  saving,  did  not  drink,  and  was  very  industri- 
ous; was  a  bright,  intelligent,  unmarried  young  man.  His 
mother  testified  that  he  gave  her  his  earnings.  Being 
asked  if  she  knew  what  wages  he  received  as  a  fireman,  she 
said,  '*  He  gave  me  60 — "  whereupon  she  was  prevented, 
by  objection,  from  making  further  answer.  Objection  was 
made  to  any  testimony  that  he  contributed  to  the  support 
of  his  mother.  Counsel  for  appellee  repeatedly  offered  to 
show  that  he  did  support  his  mother,  but  upon  objection 
conceded  that  he  was  of  the  opinion  that  under  a  recent 
decision  of  the  Supreme  Court,  such  evidence  was  not 
admissible.  While  the  testimony  of  the  mother  of  the 
deceased  that  he  did  give  his  wages  to  her  was  not  stricken 
out,  yet  the  ruling  of  the  court  upon  objections  made  to 
such  testimony  was  such  that  indirectly  such  evidence  was 
excluded.  That  the  evidence  of  support  was  not  given  was 
due  to  objections  made  by  appellant.  Having  made  this 
objection  in  the  trial  court  and  succeeded  in  preventing 
appellee  from  showing  what  he  offered  to  do  in  this  regard, 
we  do  not  think  that  appellant  can  here  be  heard  to  insist 
that  the  judgment  in  this  case  must  be  reversed,  because 
there  was  no  evidence  showing  that  the  mother  of  the 
deceased  was  supported  by  him.  Nor  do  we  think  that 
counsel  for  appellee  waived  his  question  by  conceding  that 
under  the  law  it  was  not  proper.  It  was  an  honest  and 
manly  thing  for  him^to  truthfully  state  his  opinion  as  to 
the  law.  A  lawyer  is  not  obliged  to  lie  in  order  to  retain 
the  benefit  of  a  question  he  had  asked. 

It  is  insis  h1  that  the  damages  awarded  are  excessive.  It 
being  urged  that  the  mother  of  the  deceased  was  a  collat- 
eral relative;  that  lineal  descendants,  within  the  meaning  of 
the  rules  established  under  the  statute  upon  which  this 
suit  is  predicated,  are  the  children  of  the  person  from 
whom  descent  is  traced;  that  under  the  common  law  an 
estate  did  not  lineally  ascend.  The  statute  of  descent  has 
changed  the  rule  of  the  common  law,  and  in  this  state 
parents  and  brothers,  as  to  inheritance,  stand  on  an  equality. 
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The  mother  of  the  deceased  not  only  had  been  for  years, 
and  was  at  the  time  of  his  death,  living  with  and  being 
supported  by  him,  but  under  section  1,  chapter  107  of  the 
Revised  Statutes,  she  was  entitled  to  be  supported  by  him, 
if  she  were  poor  and  unable  to  earn  a  livelihood,  by  reason 
of  an  unavoidable  cause. 

In  Bradley  v.  Sattler,  54  111.  App.  504,  156  111.  603,  a 
judgment  of  $5,000  recovered  for  the  benefit  of  a  mother 
and  two  brothers,  on  account  of  the  pecuniary  loss  by  them 
sustained  by  reason  of  the  death  of  a  boy  twelve  years  and 
three  months  old,  was  sustained;  and  this,  in  the  absence  of 
any  evidence  showing  any  pecuniary  loss;  the  jury  inferring 
from  their  experience  the  amount  of  such  loss,  in  accord- 
ance with  the  rule  enunciated  in  City  of  Chicago  v. 
Major,  18  III.  349;  Chicago  &  Alton  R.  R.  Co.  v.  Shannon, 
43  ill.  338-347;  City  of  Chicago  v.  Scholten,  75  111.  468-471; 
City  of  Chicago  v.  Keefe,  114  111.  22^230;  Ohio  &  Missis- 
sippi Ry.  Co.  v.Wangelin,  152  111.  138-142. 

As  to  the  sixteenth  and  seventeenth  instructions  asked 
by  appellant,  which  the  court  refused  to  give,  these,  in 
effect,  would  have  told  the  jury  that  no  recovery  could  be 
bad  if  the  deceased  knew  before  the  engine  left  Oakdale 
that  the  safety  chains  were  not  fastened. 

We  have  already  expressed  our  opinion  as  to  this.  Find- 
ing no  error  requiring  a  reversal  of  the  judgment  in  this 
case,  it  is  affirmed. 
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^^2SL^'  North  Chicago  8t.  B.  B.Co,  y.  Leah  Wellner. 

1.  Instructions— ^j>parewi  Intelligence  or  Lack  of  Intelligenoe  of 
Witnesses. — An  instruction  that  the  credibility  of  the  witnesses  is  a 
question  exclusively  for  the  jury;  and  the  law  is  that  where  a  number 
of  witnesses  testify  directly  opposite,  to  each  other,  the  jury  are  not 
bound  to  regard  the  weight  of  the  evidence  as  evenly  balanced,  merely 
because  of  numbers;  the  jury  have  a  right  to  determine  from-  the 
appearance  of  the  witnesses  on  the  stand,  their  manner  of  testifyin^i 
their  apparent  candor  and  fairness,  their  apparent  intelligence  or  lack 
of  intelligence,  and  from  all  the  surrounding  circumstances  appearing 
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on  the  trial,  which  witnesses  are  thci  more  worthy  of  credit,  and  to 'give 
tliem  credit  accordingly,  is  proper. 

2.  SAXE—Testimony  of  Husband  in  Behalf  of  Wife, — An  instruction 
that,  under  the  law  of  this  state,  a  husband  is  a  competent  witness  to 
testify  in  behalf  of  his  wife  in  a  suit  brought  by  the  latter  for  personal 
injuries  alleged  to  have  been  sustained  by  the  wife,  that  if  the  testi- 
mony of  the  husband  appears  to  be  fair,  is  not  unreasonable,  and  is  con- 
sistent with  itself,  and  the  witness  has  not  been  in  any  manner  impeached, 
then  you  have  no  right  to  disregard  the  testimony  of  such  a  witness, 
merely  from  the  fact  that  he  is  related  by  marriage  to  the  plaintiff  in  the 
case,  is  proper. 

8.  New  Trials— WaZ  Not  he  Orantedfor  Purpose  of  Impeachment 
— A  new  trial  will  not  be  granted  for  the  purpose  of  introducing  evi- 
dence by  way  of  impeachment,  merely. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  tlie  Hon.  Farlin  Q.  Ball,  Judge  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1901. 
Affirmed.    Opinion  filed  January  80,  1908. 

John  A.  Rose  and  Louis  Boisot,  attorneys  for  appellant; 
W.  W.  GuRLEY,  of  counsel. 

EiTOHiE,  EsHEB  &  Knobel,  attomeys  for  appellee. 

Me.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

This  was  an  action  to  recover  damages  for  personal 
injuries  said  to  have  been  caused  by  the  negligence  of 
appellant. 

Appellee  was,  June  '2,  1899,  a  passenger  upon  one  of 
appellant's  cars.  In  leaving  the  car  oh  Monroe  street  near 
LaSalle,  she  was  thrown  to  the  ground  and  injured.  The 
principal  question  in  controversy  was  whether,  the  car 
having  completed  the  turn  from  LaSalle  street  into  Mon- 
roe street  and  stopped,  she  started  to  leave  the  car  after 
it  had  been  started  along  Monroe  street,  or  whether  when 
she  endeavored  to  leave  the  car  it  was  standing  still.  As 
to  this,  the  evidence  was  contradictory  and  irreconcilable. 
The  plaintiff,  her  husband,  and  a  woman  standing  at  the 
time  on  Monroe  street,  testified  for  the  plaintiflf.  For  the 
defendant  were  five  passengers  upon  the  car  and  four  of  its 
employes. 
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Nothing  in  the  testimony  given  on  behalf  of  the  plaint- 
iff is  inconsistent  with  natural  law,  the  ordinary  observa- 
tion of  mankind  or  indicative  of  a  desire  to  state  other 
than  the  truth.  The  same  may  and  perhaps  should  be  said 
of  the  testimony  given  in  behalf  of  the  defendant.  The 
plaintiff  and  her  husband  were  naturally  interested  wit- 
nesses. The  incidents  of  the  occasion  are  likely  to  be  more 
stronffly  impressed  upon  their  minds  and  the  mind  of  the 
conductor,  than  upon  the  other  witnesses. 

A  careful  examination  of  the  evidence  does  not  impress 
us  that  it  so  clearly  preponderates  in  favor  of  the  defend- 
ant, that  we  ought  to  reverse  the  judgment  of  the  Superior 
Court.  We  feel  a  doubt  as  to  under  what  circumstances 
the  accident  did  actually  occur. 

At  the  instance  of  the  plaintiff,  the  court  gave  to  the  jury 
the  following  instruction : 

"  The  court  instructs  the  jury  that  the  credibility  of  the 
witnesses  is  a  question  exclusively  for  the  jury;  and  the  law 
is  that  where  a  number  of  witnesses  testify  directly  oppo- 
site to  each  other,  the  jury  are  not  bound  to  regard  the 
weight  of  the  evidence  as  evenly  balanced  merely  because 
of  numbers.  The  jury  have  a  right  to  determine  from  the 
appearance  of  the  witnesses  on  the  stand,  their  manner  of 
testifying,  their  apparent  candor  and  fairness,  their  appar- 
ent intelligence  or  lack  of  intelligence,  and  from  all  the 
other  surrounding  circumstances  appearing  on  the  trial, 
which  witnesses  are  the  more  worthy  of  credit  and  to  give 
them  credit  accordingly." 

Similar  instructions  are  said  to  have  been  condemned 
in  C.  W.  D.  Ry.  Co.  v.  Bert,  69  111.  388;  Eastman  v.  The 
W.  C.  St.  R.  R.  Co.,  79  111.  App.  585;  Barron  v.  Burke,  82 
111.  App.  116;  Hope  v.  W.  C.  St.  Ry.  Co.,  82  III.  App.  311. 

None  of  the  instructions  considered  in  those  cases  was 
like  the  one  under  consideration. 

In  City  of  LaSalle  v.  Kostka,  190  111.  130,  an  instruc- 
tion telling  the  jury  that  they  had  a  right  to  determine 
from  the  appearance  of  the  witnesses  on  the  stand,  their 
manner  of  testifying,  their  apparent  candor  and  fairness, 
their  apparent  intelligence  or  lack  of  intelligence,  and  all 
the  other  surrounding  circumstances  appearing  on  the  trial, 
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which  witnesses  are  the  more  worthy  of  credit  and  to  give 
them  credit  accordingly,  was  approved. 

Appellant  insists  that  the  instruction  in  eflfect  told  the 
jurj*^  that  they  should  believe  the  more  intelligent  wit- 
nesses.    We  do  not  consider  it  open  to  such  criticism. 

From  time  immemorial  in  general  statements  to  jurors 
as  to  the  things  which  they  may  take  into  consideration  in 
determining  what  witnesses  are  the  most  credible,  apparent 
intelligence  or  lack  of  intelligence,  has  been  one  of  the 
things  frequently  mentioned.  C.  &  A.  E.  K.  Co.  v.  Winters, 
65  111.  App.  435;  Stampofski  v.  Steffens,  79  111.  303;  Fisher 
V.  State,  77  Ind.  46. 

Nor  was  the  instruction  a  singling  out  of  any  witnesses 
or  the  testimony  given  by  any  witness  as  more  worthy  of 
credence  than  others.  It  was  as  applicable  to  one  witness 
as  another.  So  far  as  is  to  be  learned  from  a  reading  of  the 
record  here  presented,  all  the  witnesses  appear  to  have  been 
persons  of  intelligence. 

Appellant  complained  also  of  the  giving  of  the  following 
instruction : 

"  The  jury  are  instructed  that  under  the  law  of  this  state 
a  husband  is  a  competent  witness  to  testify  in  behalf  of  his 
wife  in  a  suit  brought  by  the  latter  for  personal  injuries 
alleged  to  have  been  sustained  by  the  wife.  You  are  in- 
structed that  if  the  testimony  of  the  husband  appears  to  be 
fair,  is  not  unreasonable,  and  is  consistent  with  itself,  and 
the  witness  has  not  been  in  any  manner  impeached,  then 
you  have  no  right  to  disregard  the  testimony  of  such  a  wit- 
ness merely  from  the  fact  that  he  is  related  by  marriage  to 
the  plaintiff  in  the  case." 

The  complaint  is  not  that  it  does  not  state  a  correct 
rule,  but  that  it  tended  to  give  a  weight  to  the  testimony  of 
the  plaintifif's  husband  which  it  otherwise  would  not  have 
had.  The  testimony  of  the  husband  of  the  plaintiff  might 
properly  have  been  and  was  likely  to  be  commented  upon 
by  attorneys  for  the  defendant  as  coming  from  one  who 
could  not  fail,  from  his  relationship,  to  feel  interested  in 
support  of  the  plaintiff's  claim.  The  instruction  did  no 
more  than  to  tell  the  jury  that  because  of  such  relationship 
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his  testimony  was  not  to  be  disregarded.  The  twenty- 
eighth  instruction,  given  at  the  instance  of  appellant,  was 
to  the  same  effect  as  to  the  testimony  of  its  employes. 

The  court,  of  its  own  motion,  gave  the  following  instruc- 
tion: 

"  If  in  putting  in  the  evidence,  or  in  argument,  counsel 
for  either  party  has  made  any  statement  not  based  upon 
the  evidence,  the  jury  should  wholly  disregard  such  state- 
ment." 

Counsel  for  appellant  say  the  effect  of  this  instruction 
was  to  cast  a  slur  upon  the  arguments  of  coutisel  and  to 
deprive  the  jury  to  a  large  extent  of  the  benefit  that  they 
should  derive  from  a  thorough  argument  of  the  case  in  all 
its  bearings  by  counsel  for  both  parties. 

If  this  be  the  case,  the  instruction  was,  as  we  under- 
stand, harmful  only  to  appellee.  It  does  not  appear  from 
the  record  that  the  casse  was  argued  at  all.  The  statement 
is  made  in  the  brief  of  appellee  that  counsel  for  appellant 
did  not  argue  the  case. 

After  verdict  had  been  rendered,  appellant  produced 
affidavits  of  many  persons  to  the  effect  that  one  of  the  wit- 
nesses for  appellee  had,  six  years  prior  to  the  trial,  been  a 
keeper  of  a  house  of  ill-fame  in  Flagstone,  Arizona;  that 
such  career  upon  her  part  had  continued  up  to  the  time  of 
her  marriage  to  her  present  husband,  six  years  ago.  The 
witness  upon  the  trial  being  asked  if  such  were  not  the  case, 
testified  that  it  was  not.  It  is  well  settled  that  a  new  trial 
will  not  be  granted  for  the  purpose  of  introducing  evidence 
by  way  of  impeachment  merely.  C.  &  N.  W.  Ry.  v.  Calu- 
met Stock  Farm,  194  111.  9. 

Kor  would  the  affiants  upon  another  trial  be  permitted 
to  testify  to  that  contained  in  their  respective  affidavits. 
Gifford  V.  The  People,  87  111.  210. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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James  A.  Davis  v.  Miller  Signal  Go. 

1.  Mandamus— T^ere  Mtmt  he  a  Clear  Case,— In  a  mandamus  pro- 
ceeding, where  the  right  of  the  relator  to  the  writ  is  doubtful  or  where 
tiiere  is  a  substantial  doubt  as  to  its  being  the  legal  duty  of  the  respond- 
ent to  perform  the  act,  the  writ  will  not  issue.  The  remedy  by  man  • 
damns  rests  upon  the  legal  rights  of  the  relator  and  upon  the  legal 
obligations  and  duties  of  the  respondent.  It  can  not  be  predicated 
solely  upon  equities  existing  between  the  parties. 

2.  SAiAft— Equitable  Defense  Can  Not  be  Set  Upas  Against  a  Plain 
Legal  Right— In  a  proceeding  for  mandamus  a  purely  equitable  defense 
can  not  be  set  up  as  against  a  plain  legal  ri^ht. 

3.  Lis  Pendens— r^rce  Things  Essential  to  the  Doctrine.— Three 
things  are  essential  to  the  doctrine  of  lis  pendens:  First,  the  property 
must  be  of  a  character  to  be  subject  to  the  rule  of  lis  pendens;  second, 
the  court  must  have  jurisdiction,  both  of  the  person  and  the  res;  third, 
the  res  must  be  sufficiently  described  in  the  pleadings. 

4.  Same— Denned.— As  a  general  rule  lis  pendens  is,  in  law,  notice  of 
any  fact  averred  in  the  pleadings  pertinent  to  the  matter  in  issue  or 
the  relief  sought,  and  of  the  contents  of  exhibits  filed  and  made  a  part 
of  the  pleadings;  but  in  order  that  the  notice  may  attach,  the  property 
involved  must  be  so  pointed  out  in  the  proceedings  as  to  warn  the  public 
that  they  intermeddle  therewith  at  their  peril. 

5.  Same— i)oc«  Not  Apply  to  Sales  of  Stock.— Although  the  doctrine 
of  lis  pendens  does  extend  sometimes  to  personal  property  under  certain 
actions  concerning  the  same,  it  does  not  apply  to  sales  of  shares  of  stock 
had  during  the  pendency  of  a  suit  concerning  the  same. 

Bill  for  au  Injunction.— Appeal  from  an  interlocutory  injunction  in 
the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill. 
Judge  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1902.  Injunction  modified  and  as  modified  affirmed.  Opinion 
filed  January  16,  1903.    Rehearing  denied  February  8,  1903. 

Charles  H.  Aldrioh  and  Lorenzo  C.  Brooks,  attorneys 
for  appellant. 

W.  H.  Lyford  and  J.  B.  Mann,  attorneys  for  appellee;  E. 
H.  Seneff  and  K.  B.  Mason,  of  counsel. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 
This  is  an  appeal  from  an  interlocutor}^  order  of  injunc- 
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tio'n.    The  bill  upon  which  this  order  was  made  contained, 
among  other  things,  the  following : 

"That  after  said  stock  of  your  orator,  acting  under  the 
name  of  the  Co-operative  Railway  Signal  Company,  had 
beea  issued,  the  owners  of  a  large  number  of  shares  of  said 
stock  turned  the  same  over  to  your  orator  to  be  placed  in 
your  orator's  treasury  and  to  be  sold  or  used  in  carrying:  on 
the  business  of  your  orator,  which  said  shares  of  stock  so 
turned  into  thetreasury  of  your  orator  and  to  be  by  it  used 
for  the  purpose  aforesaid,  included  the  one  hundred  and 
fifty  shares  hereinafter  mentioned;  that  while  one  hundred 
and  fifty  shares  of  said  stock  so  turned  over  to  your  orator 
for  the  purpose  aforesaid  was  in  the  possession  of  your  ora- 
tor under  the  agreement  and  understanding  aforesaid,  one 
J.  J.  Tobias,  who  was  then  its  secretary,  on  the  16th  day 
of  February,  A.  D.  1901,  delivered  to  one  James  A.  Davis, 
a  certificate  for  one  hundred  shares  of  said  stock,  and  on 
the  28th  day  of  February,  A.  D.  1901,  delivered  to  said 
Davis  a  certificate  for  fift}'^  shares  of  said  stock,  said  certif- 
icate for  one  hundred  shares  being  numbered  nine,  and  said 
certificate  for  said  fifty  shares  being  numbered  one  hundred 
and  one;  that  said  certificates  and  each  of  them  were  deliv- 
ered by  said  J.  J.  Tobias  to  said  James  A.  Davis  without 
any  authority  from  your  orator  or  from  its  board  of  direct- 
ors so  to  do,  and  without  any  consideration  therefor  mov- 
insr  to  your  orator  or  to  any  one  for  it  or  in  its  behalf,  and 
that  if  said  stock  was  delivered  to  said  Davis  otherwise 
than  as  a  gift  from  said  Tobias,  it  was  delivered  in  payment 
of  a  private  obligation  from  said  Tobias  to  said  Davis;  that 
after  it  was  discovered  by  the  board  of  directors  of  your 
orator  that  said  shares  had  been  so  delivered  to  said  Davis, 
the  said  board  declared  said  issue  of  stock  to  have  been 
unauthorized  and  repudiated  the  same;  that  as  between 
your  orator  and  said  James  A.  Davis,  the  said  shares  of 
stock  were  fraudulently  issued  and  the  same  should  in 
equity  be  delivered  up  to  your  orator  to  be  canceled; 
that  said  James  A.  Davis,  in  fraud  of  the  rights  of  your 
orator,  is  now  claiming  to  be  the  owner  of  said  one  hun- 
dred and  fifty  shares  of  said  stock,  and  is  claiming  the 
right  of  a  stockholder  of  your  orator,  and  for  the  pur- 
pose of  annoying  your  orator  and  prying  into  its  busi- 
ness affairs,  had  begun  and  is  now  maintaining  a  cer- 
tain proceeding  of  mandamus. in  the  Superior  Court  of 
Cook  county,  Illinois,  against  your  orator  and  its  presi- 
dent and  secretary,  to  compel  your  orator  and  its  said  offi- 


Chicago — First  District — A.  D,  1903.      G59 

Davis  V.  Miller  Signal  Co. 

cers  to  permit  him,  said  Davis,  and  some  person  styled  an 
expert  accountant,  to  examine  the  books,  papers  and  records 
of  your  orator,  which  said  proceeding  of  mandamus  is  case 
number  220,530  on  the  docket  of  said  Superior  Court,  and 
is  entitled  James  A.  Davis  v.  Miller  Signal  Company,  EL.  V. 
Miller  and  T.  M.  Bates;  that  said  James  A.  Davis  and  one 
Cassius  M.  Upton,  together  with  others  to  your  orator 
unknown,  have  entered  into  a  conspiracy  to  use  the  said 
void  stock  held  by  Davis  for  the  purpose  of  ascertaining 
the  business  secrets  of  your  orator  in  order  that  they  may 
use  the  knowledge  so  obtained  for  their  own  private  inter- 
ests, and  to  the  injury  of  the  business  of  your  orator;  that 
unless  restrained  by  the  order  of  this  honorable  court  from 
further  prosecuting  said  suit  for  a  writ  of  mandamus,  said 
James  A.  Davis  will  put  your  orator  to  great  expense  and 
annoyance,  and  that  the'  question  as  to  the  right  of  your 
orator  to  have  said  150  shares  of  stock  surrendered  and 
canceled  will  not  be  determined  until  the  hearing  of  this 
cause,  wherein  all  rights  of  your  orator  and  said  James 
A.  Davis  in  said  shares  of  stock,  can  be  alone  settled  and 
adjudged;  that  unless,  pending  the  hearing  of  this  cause, 
said  James  A.  Davis  and  those  actiu]^  with  him  be  tempo- 
rarily enjoined  and  restrained  from  disposing  of  said  shares 
of  stock,  there  will  be  great  danger  that  he  may  in  fact  or 
pretendedly  place  said  shares  in  tne  name  of  a  third  person, 
who  may  be,  or  pretend  to  be,  an  innocent  holder  of  the  same; 
that  if  notice  is  given  to  said  James  A.  Davis  of  the  appli- 
cation for  a  temporary  injunction  herein,  your  orator  be- 
lieves that  he,  said  Davis,  will  put  said  shares  of  stock  into 
the  name  of  some  third  person;  that  there  is  nothing  in  the 
records,  books  or  papers  of  your  orator  which  it  has  any 
desire  or  purpose  of  concealing  from  any  of  its  stockhold- 
ers, and  which  can  not  be  known  to  any  of  its  stockholders, 
but  that  it  has  on  foot  certain  business  transactions  and 
proposed  business  transactions  which  should  not  be  now 
made  known  to  others  than  those  having  a  pecuniary  inter- 
est in  its  affairs,  and  especially  should  not  be  made  known 
to  persons  who  are  hostile  to  it  and  to  its  interests." 

The  temporary  injunction  granted  was  in  accordance  with 
the  following  prayer  therefor : 

"Tour  orator  further  prays  that  pending  the  final  hearing 
of  this  cause,  your  honors  will  cause  to  be  issued  out  of  this 
honorable  court,  the  people's  writ  of  injunction  restraining 
said  James  A.  Davis  from  in  any  manner  further  prosecut- 
ing said  proceeding  for  a  writ  of  mandamus  and  from  in 
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any  manner  selling,  assigning,  transferring  or  disposing  of 
said  150  shares  of  stock  or  any  portion  thereof,  and  from 
in  any  manner  asserting  or  attempting  to  assert,  any  rights 
as  a  pretended  shareholder  in  your  orator  company." 

Appellant  raises  numerous  objections  to  the  bill,  on 
account  of  which  he  insists  that  the  temporary  injunction 
granted  by  the  court  below  should  be  set  aside. 

Among  other  things,  appellant  says  that  by  the  bill  it 
appears  that  not  only  is  appellee  guilty  of  laches,  but  that 
it  has  a  plain  and  adequate  remedy  at  law,  also  that  the  bill 
is  insufficient,  uncertain,  vague,  indefinite,  does  not  suf- 
ficiently state  the  nature,  subject,  purposes  and  details  of 
the  business  secrets  alleged  to  be  in  danger  of  exppsure  if 
the  defendant  is  permitted  to  examine  its  books  and  records. 
Sixteen  alleged  reasons  for  the  setting  aside  of  this  injunc- 
tion are  elaborately  and  ably  argued  by  appellant.  The 
condition  of  the  pleadings  in  the  mandamus  suit  under 
which  appellant  insists  appellee  has  an  adequate  remedy  is 
not  shown.  That  which  appears  from  the  bill  as  to  the 
mandamus  suit  is  that  appellant  has  begun  and  is  now  main- 
taining a  certain  proceeding  of  mandamus  in  the  Superior 
Court  against  appellee,  its  president  and  secretary,  to  com- 
pel it  and  its  officers  to  permit  him,  appellant,  and  some 
person  styled  an  expert  accountant,  to  examine  the  books, 
papers  and  records  of  the  complainant. 

The  only  purpose  and  all  sought  in  such  proceeding,  so 
far  as  is  shown  by  the  bill,  is  merely  to  obtain  for  appel- 
lant and  an  expert  accountant  an  opportunity  to  examine 
the  books,  papers  and  records  of  appellee.  Such  claim,  it 
inferentially  appears  from  the  bill,  is  based  upon  appellant's 
instance  thai  he  is  a  stockholder  of  appellee.  That  appel- 
lant is  the  holder  of  certificates  for  150  shares  of  the  stock 
of  appellee  in  due  and  proper  form  delivered  to  him  by 
appellee's  secretary  is  asserted  in  the  bill,  and  therefrom  it 
appears  that  the  only  defense  which  appellee  has  to  the 
mandamus  proceeding  is  the  claim  set  up  in  the  bill  filed 
by  it;  that  the  said  stock  certificates  were  delivered  by  its 
secretary  to  appellant  without  consideration,  so  far  as 
appellee  is  concerned,  in  fraud  of  its  rights;  in  other  words. 


Chicago — First  District — A.  D.  1903.      661 

Davis  V.  Miller  Signal  Co. 

that  the  certificates  of  stock  were  fraudulently  obtained  by 
appellant. 

The  defense  of  appellee  to  the  mandamus  proceeding,  if 
any  it  has,  appears  to  be  of  an  equitable  nature,  as  upon 
the  face  of  the  certificates  he  holds,  appellant  is  a  stock- 
holder and  the  signatures  of  its  ofiicers,  upon  such  certifi- 
cates are  genuine. 

In  Spelling  on  Injunctions  and  Other  Extraordinary 
Remedies,  Sec.  1370,  it  is  said:  "Nor  will  the  court  in 
a  mandamus  proceeding  determine  conflicting  equities 
between  the  parties,  and  where  they  remain  unsettled  until 
the  final  hearing,  relief  will  be  refused." 

In  a  mandamus  proceeding,  where  the  right  of  the  relator 
to  the  writ  is  doubtful  or  where  there  is  a  substantial  doubt 
as  to  its  being  the  legal  duty  of  the  respondent  to  perform 
the  act,  the  writ  will  not  issue.  The  remedy  by  mandamus 
rests  upon  the  legal  rights  of  the  relator  and  upon  the  legal 
obligations  and  duties  of  the  respondent.  It  can  not  be 
predicated  solely  upon  equities  existing  between  the  parties. 
State  ex  rel.  Patterson  v,  Wenzel,  75  K  W.  Rep.  579. 

It  follows  that  in  a  proceeding  for  mandamus  a  purely 
equitable  defense  can  not  be  set  up  as  against  a  plain  legal 
right.  Appellant  urges  that  appellee  is  not  in  danger  of 
loss  from  a  transference  by  him  of  the  shares  of  stock  to  a 
bona  fide  purchaser,  because  of  the  pendency  of  the  man- 
damus proceeding,  which  it  is  claimed  is  lis  pendens  to  all 
the  world. 

As  before  stated,  it  does  not  appear  from  the  bill,  the  alle- 
gations of  which  are  alone  to  be  considered  in  determining 
its  sufficiency  to  authorize  the  injunction  awarded  thereon, 
that  any  answer  has  been  made  to  the  petition  for  manda- 
mus. The  only  thing,  therefore,  that  appears  therefrom  is 
that  appellant  is  claiming  the  right  as  a  stockholder  to 
examine  the  books,  papers  and  records  of  appellee.  This, 
it  may  be  contended,  is  notice  of  appellant's  claim  to  this 
stock,  but  we  fail  to  see  how  it  is  notice  of  appellees. 

Three  things  are  essential  to  lis  pendens;  first,  the  prop- 
erty must  be  of  a  character  to  be  subject  to  the  rule  of  lis 
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pendens;  second,  the  court  must  have  jurisdiction,  both  of 
the  person  and  the  res;  third,  the  res  must  be  suflELciently 
described  in  the  pleadings.  As  a  general  rule  lis  pendens 
is,  in  law,  notice  of  any  fact  averred  in  the  pleadings  perti- 
nent to  the  matter  in  issue  or  the  relief  sought,  and  of  the 
contents  of  exhibits  filed  and  made  a  part  of  the  pleadings; 
but  in  order  that  the  notice  may  attach,  the  property 
involved  must  be  so  pointed  out  in  the  proceedings  as  to 
warn  the  public  that  they  intermeddle  therewith  at  their 
peril.    Bennett  on  Lis  Pendens,  Sees.  91  and  92. 

The  bill  with  suflRcient  certainty  and  clearness  states 
that  the  stock  in  question  was  fraudulently  obtained  by 
appellant  through  the  collusion  and  breach  of  faith  of  ap- 
pellee's secretary.  There  is  made  out  upon  the  face  of  the 
bill  that  appellee  is  clearly  entitled  to  have  the  certificates 
of  stock  canceled,  and,  pending  the  determination  of  the 
questions  involved  in  this  case,  an  injunction  to  prevent 
appellant's  transferring  the  stock  for  a  valuable  considera- 
tion to  some  person  who  may  take  it  in  entire  ignorance 
of  the  fraud  charged  in  the  bill. 

Undoubtedl}'-  the  doctrine  of  lis  pendens  does  extend 
sometimes  to  personal  property  under  certain  actions  con- 
cerning the  same.  In  Holbrook  v.  New  Jersey  Zink  Com- 
pany, 57  K  Y.  616,  as  well  as  in  Leitch  v.  Wells,  48  K  Y. 
586,  it  was  held  that  the  doctrine  of  lis  pendens  does  not 
apply  to  sales  of  shares  of  stock  had  during  the  pendency 
of  a  suit  concerning  the  same.  See  also  Cook  on  Stock- 
holders, Sec.  362. 

After  the  filing  of  the  bill  and  the  making  of  an  order 
for  an  injunction,  leave  was  given  appellee  to  amend  the 
bill  on  its  face  by  changing  the  name  of  defendant,  John 
A.  Davis  to  James  A.  Davis,  and  thereupon  it  was  ordered 
that  a  writ  of  injunction  issue  in  accordance  with  the  prayer 
''of  the  bill  as  filed.  The  bill  was  not  resworn  after  such 
amendment  and  this  omission,  appellant  claims,  is  fatal  to 
the  injunction.  The  amendment  was  manifestly  inconse- 
quential, as  there  was  no  change  of  any  actual  party 
defendant,  but  merely  a  correction  in  the  statement  of  the 
christian  name  of  one  of  the  defendants. 
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In  Gregg  v.  Brower,  67  111.  530,  the  court  say  : 

"  The  rule,  however,  requiring  a  material  amendment  to 
a  bill  originally  sworn  to,  also  to  be  sworn  to,  we  do  not 
think  has  been  relaxed  in  our  practice;  in  mere  matters  of 
form  it  can  be  relaxed  and  has  been.  The  amendment  in 
question,  as  we  have  said,  was  material,  changing,  as  it  did. 
or  rather  adding  to  the  liability  of  the  appellant  when  the 
bill  was  filed  and  the  pleadings  made  up,  although  the  bill 
was  in  particular  for  an  injunctian.  The  equity  of  the  par- 
ties was  not  changed  by  the  injunction.  The  equity  of  the 
parties  was  not  changed  by  the  facts  stated  in  the  amend- 
ment." 

The  court  declined  to  sustain  the  appellant's  contention 
in  that  case  that  as  the  bill  was  exhibited  under  oath,  the 
amendment  should  have  been  sworn  to;  and  affirmed  the 
decree. 

To  the  same  effect  is  Gordon  v.  Keynolds,  114  111.  118. 
Appellant,  as  appears  from  the  record,  abstract  and  brief, 
after  such  amendment,  filed  in  this  case  a  special  demurrer 
to  the  whole  bill  and  thereafter  answered  the  same,  with- 
out, so  far  ai^  appears,  raising  any  question  as  to  such 
amendment.  The  injunction  was,  as  appellant  urges,  too 
broad,  and  must  be  modified  by  striking  therefrom  the 
concluding  clause  of  the  injunction  order  restraining  appel- 
lant from  in  any  manner  asserting  or  attempting  to  assert 
any  rights  as  a  pretended  shareholder  of  the  stock  of  appel- 
lee. Otherwise  the  order  of  the  Circuit  Court  granting  a 
temporary  injunction  will  be  affirmed. 

Injunction  modified  and  order  as  modified  affirmed. 


A.  C.  Terry  et  al.  v,  Chicago  Packing  &  Provision  Com- 
pany et  al. 

1.  Corporations— I^aZi^y  Can  Not  he  Attacked  Collaterally,—' 
The  legality  of  a  de  facto  corporation  can  not  be  inquired  into  collater- 
ally. 

Bill  for  Dissolntion  of  a  Corporation.— Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Charles  G.  Neely,  Jud^e  presiding.    Heard 
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in  the  Branch  Appellate  Court  at  the  March  term,  1902.    Affirmed. 
Opinion  filed  February  13, 1908. 

Holmes,  Lynn  &  Suirra,  attorneys  for  plaintiffs  in  error. 

MoRAN,  Matek  &  Meyer,  attorneys  for  defendants  in 
error;  Levy  Mayer,  of  counsel. 

Mr.  Presiding  Justice  Waterman  delivered  the  opinion 
of  the  court. 

In  this  case  an  amended  and  substituted  bill  of  complaint 
was  filed  against  the  Chicago  Packing  and  Provision  Com- 
pany, a  corporation  created  under  the  laws  of  Illinois;  the 
American  Trust  and  Savings  Bank,  a  corporation  of  Illi- 
nois; E.  H.  Pearson,  D.  S.  Googins,  Gilbert  C.  Pryor,  Will- 
iam J.  Dee,  Granger  Farwell  and  Francis  Beidler,  director 
of  the  Chicago  Packing  and  Provision  Company;  and  Will- 
iam J.  Dee,  Henry  Botsford,  Charles  L.  Hutchinson,  Will- 
iam L.  Greggson,  Gilbert  C.  Prior,  Granger  Farwell,  J.  H. 
Pearson  and  E.  H.  Pearson,  and  C.  H.  Deere;  and  "  the 
so-called  Chicago  Packing  and  Provision  Company,  Ltd." 

To  this  a  general  demurrer  interposed  by  the  defendants 
was  sustained.  The  bill,  among  other  things,  sets  up  pro- 
ceedings had  in  what  it  terms  an  attempt  to  organize  in 
England  the  "  so-called  "  Chicago  Packing  and  Provision 
Company,  Limited,  under  an  act  of  Parliament  known  as 
"  Companies'  Act,"  which  proceedings  are  declared  in  the 
bill  to  have  been  pretenses  by  certain  persons  termed  pro- 
moters. 

It  is  said  these  promoters  having  attempted  to  incorpo- 
rate the  "  Chicago  Packing  and  Provision  Company,  Lim- 
ited," pretended  to  elect  a  board  of  directors  of  sjiid 
company,  and  said  pretended  directors  entered  into  a  con- 
tract for  the  transfer  to  said  corporation,  so  organized,  of 
property  of  various  descriptions  and  great  value  and  issued 
stock  of  such  company,  both  preferred  and  common,  to  a 
large  amount,  and  caused  such  stock  to  be  listed  upon  the 
Chicago  Stock  Exchange  and  proceeded  to  carry  on  exten- 
sive business  in  Chicago  and  other  places.     The  bill  further 
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charges  that  the  pretended  English  corporation  never  com- 
plied with  the  laws  of  Illinois. 

The  bill  also  sets  forth  that  the  entire  scheme  of  the 
organization  of  said  "  pretended  "  English  corporation  and 
the  management  of  its  business  subsequent  to  the  9th  day 
of  July,  1890,  was  in  fraud  of  the  laws  of  Illinois,  and  in 
fraud  of  the  right  of  complainant  and  others,  and  in  fraud 
of  the  laws  of  Great  Britain;  that  such  corporation  is  not 
entitled  to  be  recognized  as  a  corporation;  that  it  has  never 
exercised  corporate  functions,  except  as  the  representatives 
of  the  promoters,  who,  professing  to  act  as  directors,  have 
held  annual  meetings,  and  pretended  to  elect  oflBcers. 

The  prayer  of  the  bill,  among  other  things,  is  that  the 
attempted  corporation  of  the  Chicago  Packing  and  Provis- 
ion Company,  Limited,  be  declared  fraudulent  and  void, 
and  it  be  treated  as  a  dummy;  that  the  property  of  the 
Chicago  Packing  and  Provision  Company  of  Illinois  be 
declared  the  joint  property  of  all  holders  of  stock  certifi- 
cates without  any  preference  or  priority.  From  other  por- 
tions of  the  bill  it  is  manifest  that  the  holders  of  stock 
certificates  mentioned  are  the  holders  of  stock  certificates 
of  the  Chicago  Packing  and  Provision  Company,  Limited. 

There  is  also  a  prayer  that  Granger  Farwell  be  restrained 
from  disposing  of  the  assets  of  the  Chicago  Packing  and 
Provision  Company  and  be  required  to  turn  the  same  over 
to  a  receiver  to  be  appointed.  The  bill  charges  that  the 
assets  and  property  of  the  Chicago  Packing  and  Provision 
Company,  of  great  value,  were  acquired  and  transferred 
to  the  so-called  Chicago  Packing  and  Provision  Company, 
Limited. 

Very  voluminous  briefs  have  been  tiled  in  the  case,  some  • 
of  which  ask  the  court  to  take  a  position  in  this  matter, 
the  suggestion  of  which  is  startling;  the  court  being  asked 
to,  like  a  " hardy  pioneer,"  " blaze  its  way"  through  the 
wilderness  of  fraud  and  chicanery  charged  in  the  bill, 
without  reliance  upon  precedents  or  practice  that  can  be 
found  in  any  adjudicated  case.  The  reply  brief  of  com- 
plainant in  error  contains  the  statement  that  if  this  court 
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shall  be  of  the  opinion  that  thia  bill  is  a  collateral  attack 
by  stockholders  upon  a  de  facto  corporation,  counsel  for 
complainants  is  prepared  to  admit  and  does  admit  that  the 
action  will  not  lie  and  that  the  demurrer  to  the  bill  was 
properly  sustained. 

We  are  of  the  opinion  that  this  is  a  collateral  attack  upon 
a  de  facto  corporation  and  that  consequently  the  action 
will  not  lie  and  that  the  demurrer  to  the  bill  was  properly 
sustained.  A  complainant  can  not  escape  the  effect  of  the 
complaint,  statements  and  prayer  of  his  bill  by  calling  a 
corporation  whose  property  he  seeks  to  have  taken  away 
from  it,  and  its  stockholders  treated,  not  as  such,  but  as 
partners — by  calling  the  defendant  a  pretended  corpora- 
tion, or  that  done  toward  incorporating,  a  pretended 
attempt  to  incorporate,  or  designating  the  action  had  in 
the  name  of  the  corporation  a  pretended  action  as  a  corpo- 
rate body.  Story's  Equity  Pleadings,  Sec.  28,  29,  251, 
252,  255,  256,  257;  West  v.  Schnebly,  54  111.  523. 

If  the  complainant  does  not  desire  and  does  not  intend, 
by  his  bill,  to  make  a  collateral  attack  upon  the  existence 
of  the  Chicago  Packing  and  Provision  Company,  Limited, 
as  a  corporate  body,  it  is  easy  for  him  to  recognize  its 
corporate  existence.  If,  on  the  other  hand,  he  wishes  to  sue 
as  individuals  a  number  of  persons  who  have  been  acting  in 
the  name  of  and  as  a  corporate  body,  it  is  not  difficult  to 
directly  charge  them  with  having  acted  as  partners,  and 
being  responsible  as  such,  for  all  they  have  done.  The  charge 
that  no  such  corporation  as  the  Chicago  Packing  and  Pro- 
vision Company,  Limited,  has  ever  existed,  or  ever  acquired 
or  had  possession  of  any  of  the  property  and  assets  which 
the  complainants  seek  to  have  placed  in  the  hands  of  a 
receiver  and  distributed  to  various  persons,  may  be  easily 
made.    The  decree  of  the  Circuit  Court  is  affirmed. 
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Edward  W.  Uillis  t«  Elizabeth  Asay. 

1.  Voluntary  Assignments— JVb  Other  Court  Can  Interpose  X^lien 
the  Jurisdiction  of  the  County  Court  Has  Once  Atta^shed.— In  the 
matter  of  voluntary  assignments,  when  the  jurisdiction  of  the  County 
Court  has  once  attached,  no  other  court  has  the  right  to  interpose,  for 
the  purpose  of  adjusting  any  claims  with  respect  to  the  property 
assigned  or  of  administering  the  insolvent's  estate,  except,  perhaps, 
under  special  circumstances  a  court  of  equity  may  intervene  to  prevent 
a  failure  of  justice.  In  cases  of  concurrent  jurisdiction  the  court 
which  first  obtains  it  will  have  precedence. 

2.  SA.ii[&— Assignee  is  a  Trustee  for  Creditors.— Under  a  voluntary 
general  assignment  for  th^  benefit  of  creditors  the  assignee  becomes  a 
trustee  for  the  creditors  and  the  assignment  creates  a  trust  relation. 

8.  Same— De^ee  of  Care  to  he  Uxercised  by  Assiffnee.^Al\  that  the 
law  requires  of  the  assignee  is  that  he  use  ordinary  and  reasonable  dili- 
gence in  the  execution  of  his  trust.  If  any  portion  of  a  stock  in  his 
care  is  stolen  he  will  not  be  responsible  for  the  loss,  unless  it  can  be 
shown  that  it  was  through  his  culpable  negligence. 

Replevin.— Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  W.  Brown,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1902.  Reversed.  Opinion  filed  February 
13,  1908. 

James  A.  Pettcrson,  attorney  for  appellant. 

W.  S.  Newburobr,  attorney  for  appellee;  Benjamin 
Letbring,  of  counsel. 

Mb.  Jtjstiob  Freeman  delivered  the  opinion  of  the  court. 

This  is  a  replevin  suit  brought  by  appellee  to  recover 
two  seal-skin  capes  which  it  is  alleged  were  wrongfully 
taken  and  detained  by  appellant.  The  declaration  contains 
three  counts,  the  first  two  of  which  charge  the  wrongful 
taking  and  detention,  and  the  third  is  a  count  in  trover. 
The  property  was  not  recovered  on  the  replevin  writ,  and 
upon  the  trial,  judgment  was  rendered  upon  the  verdict  of 
the  jury  in  favor  of  appellee  for  $325. 

It  appears  from  the  evidence  that  James  W.  Bishop, 
doing  business  as  J.  A.  Bishop  &  Co.,  made  an  assignment 
on  the  7th  day  of  November,  1898,  to  appellant,  Hillis. 
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Prior  to  the  time  of  such  assignment  appellee  claims  to 
have  left  at  the  store  of  Bishop  &  Co.  two  seal-skin  capes 
to  be  made  over  into  a  seal-skin  coat,  for  which  alterations 
she  states  she  agreed  to  pay  Bishop  &  Co.  $65.  It  is 
claimed  that  the  garment  was  lost  or  stolen  and  this  action 
is  brought  against  appellant  individually  to  recover  the 
alleged  value  of  the  coat. 

Appellee's  testimony  is  to  the  effect  that  three  weeks 
after  she  left  the  material  with  Bishop  &  Co.,  she  called 
and  had  the  coat  fitted,  and  three  days  before  the  assign- 
ment she  was  there  again  and  tried  on  the  coat.  The  next 
time  she  called  she  found  the  place  closed  and  in  appel- 
lant's possession  as  assignee.  She  saw  Bishop,  who  sent 
her  to  appellant.  She  says  the  latter  told  her  the  coat  had 
been  in  his  possession,  but  was  missing.  It  is  not  neces- 
sary to  recite  her  testimony,  but  while  she  states  that  the 
coat  was  in  appellaift's  possession,  it  is  evident  that  she  has 
no  personal  knowledge  as  to  whether  it  ever  was  or  not. 
She  assumes  that  it  was,  because,  as  assignee,  he  was  in  pos- 
session of  the  property  of  Bishop  &  Co.  covered  by  the 
deed  of  assignment.  There  is  no  evidence  that  appellant 
in  person  ever  saw  the  missing  garment  or  had  anything  to 
do  with  it.  Appellee  dealt  wholly  with  Bishop  in  relation 
to  the  coat,  both  before  and  after  the  assignment,  except 
that  she  had  a  conversation  with  appellant.  She  says  that 
Bishop  told  her  the  garment  had  been  brought  into  the 
store  after  the  assignment  and  was  there  on  a  table;  that 
when  he  turned  around  it  was  gone.  One  of  plaintiff's  wit- 
nesses, an  employe  in  the  store,  testifies  that  after  appel- 
lant took  possession  as  assignee,  she  saw  the  garment  in 
question  lying  on  a  table  in  the  store  of  the  assignor  and 
had  a  conversation  with  Mr.  Bishop,  telling  him  that  she 
better  put  it  away,  to  which  Bishop  replied,  "  Never  mind, 
leave  it  there;  she  will  be  in,  perhaps,  in  ah  hour  or  so  to 
have  a  fitting."     That  was  the  last  the  witness  saw  of  it. 

Appellant  testifies  that  he  never  saw  the  garment,  that 
it  never  came  into  his  personal  custody  or  possession,  and 
in  this  he  is  in  no  way  contradicted.    He  says  he  told  appel- 
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lee  when  she  called  on  him  that  he  could  do  nothing  about 
it  without  an  order  of  court,  and  if  the  court  should  order 
him  to  give  her  a  jacket  in  place  of  che  one  missing,  he 
would  have  to  do  it,  but  that  he  was  in  no  way  personally 
responsible  for  its  loss. 

Appellee's  attorneys  introduced  in  evidence  the  deed  of 
assignment  from  Bishop  &  Co.  to  appellant.  It  is  con- 
ceded that  the  coat  in  controversy  was  brought  to  the  store 
after  the  assignment  and  before  appellant  as  assignee  had 
moved  the  stock  of  goods  assigned  to  him,  out  of  the  store 
which  had  been  occupied  by  the  assignor.  The  employes 
there  at  that  time  were  in  his  employ  as  assignee.  There 
was  a  charge  of  $65  due  from  appellee  before  she  was 
entitled  to  possession  of  the  garment.  This  money  was  due 
to  the  estate  of  Bishop  &  Co.,  and  to  appellant  only  in  his 
capacity  as  assignee  of  that  estate.  If  appellant  had  pos- 
session of  the  garment  pending  payment  of  the  bill  for 
alterations,  his  possession  was  that  of  an  assignee.  The 
lien  of  Bishop  &  Company  for  the  charges  had  been  trans- 
ferred to  appellant  by  the  assignment.  It  is  well  settled  law 
that  he  could  not  be  sued  in  the  Circuit  Court  in  replevin 
or  trover  for  property  which  came  into  his  possession  as 
such  assignee.  The  County  Court  having  acquired  juris- 
diction, the  Circuit  Court  had  no  right  to  interfere.  Han- 
chett  V.  Waterbury,  115  111.220;  Colby  v.  O'Donnell,  17 
111.  App.  473;  Freydendall  v.  Baldwin,  103  111.  325-329. 

In  -the  first  of  the  above  cases,  a  replevin  writ  was  sued 
out  against  an  assignee  for  the  recovery  of  certain  goods, 
embraced  in  an  assignment  under  the  insolvent  debtor's 
act.  The  County  Court  having  jurisdiction  of  the  assign- 
ment entered  an  order  restraining  the  sheriff  from  execut- 
ing a  writ  of  replevin,  and  the  Supreme  Court  said  (page 
229):  "  What  we  intend  to  hold,  and  do  hold,  is,  that  in  the 
matter  of  voluntary  assignments,  when  the  jurisdiction  of 
the  County  Court  has  once  attached,  no  other  court  has  the 
right  to  interpose,  for  the  purpose  of  adjusting  any  claims 
with  respect  to  the  property  assigned  or  of  administering 
the  insolvent's  estate,  except,  perhaps,  under  special  circum. 
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stances  a  court  of  equity  may  intervene  to  prevent  a  failure 
of  justice.  In  thus  holding  we  simply  recognize  and  give 
effect  to  the  familiar  and  long  established  rule  that  in  cases 
of  concurrent  jurisdiction  the  court  which  first  obtains  it 
will  have  precedence."  It  is  ti'ue  that  in  the  cases  referred 
to,  the  parties  who  sued  out  the  replevin  writs  claimed  to 
be  owners  of  a  part  of  the  goods  covered  by  the  assignment, 
and  in  this  case  it  is  claimed  that  the  coat  in  question  was 
not  a  part  of  the  property  covered  by  the  assignment,  but 
came  into  the  possession  of  the  assignees  subsequently,  as 
bailee.  If,  however,  appellant,  as  assignee,  was  entitled  to 
receive  and  hold  the  coat  until  the  charges  of  Bishop  & 
Company  should  be  paid,  then  it  was  in  his  possession  as 
assignee,  and  the  rule  as  above'stated  should  be  applied.  If, 
on  the  other  hand,  it  is  sought  to  charge  him  with  personal 
liability  as  bailee,  then  it  should  appear  that  either  he  or 
some  one  authorized  in  his  personal  behalf  received  the  coat 
in  controversy  and  wrongfully  detains  it  or  has  wrongfully 
permitted  it  to  be  lost  or  stolen.  There  is  no  such  evidence 
in  this  case.  The  coat  was  received  by  Bishop  and  there  is 
no  evidence  that  the  latter  had  any  authority  to  represent 
or  act  for  appellant  in  any  personal  matter.  So  far  as 
appears,  Bishop  had  no  more  authority  to  so  act  in  receiving 
the  coat  than  he  had  to  sign  or  indorse  a  note  in  appellant's 
name. 

Under  a  voluntary  general  assignment  for  the  benefit  of 
creditors  the  assignee  becomes  a  trustee  for  the  creditors 
and  the  assignment  creates  a  trust  relation.  (Bradner 
Smith  &  Co.  V.  Williams,  178  111.  420-424.)  In  Hanchett 
V.  Waterbury,  supra,  it  is  said  that  "  the  assignee's  relation 
to  the  court  is  analogous,  in  some  respects,  to  that  of  a 
receiver,  or  of  an  assignee  in  bankruptcy."  Suits  against 
receivers  '*  are  really  and  substantially  suits  against  the 
fund  or  property  of  which  they  are  custodians.  They  rep- 
resent the  property  or  fund.  If  judgment  be  against  them 
the  court  orders  it  to  be  satisfied  out  of  the  fund  or  prop- 
erty." McNulta  V.  Lockridge,  137  111.  270-281.  In  John^ 
ston  V.  Keener,  23  111.  App.  220-223,  it  is  said  :     "  If  any 
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portion  of  the  stock  was  stolen,  the  receiver  would  not  be 
responsible  for  the  loss,  without  it  could  be  shown  it  was 
through  his  culpable  negligence.  *  *  ♦  AH  that  the 
law  required  of  the  receiver  was  that  he  should  use  ordinary 
and  reasonable  diligence  in  the  execution  of  his  trust." 
Applying  these  principles  to  the  case  of  an  assignee,  a  judg- 
ment against  him  as  such,  would  have  to  be  satisfied  out  of 
the  property  in  his  hands  as  assignee,  and  such  matters  are, 
as  we  have  said,  subject  to  the  summary  jurisdiction  of  the 
County  Court.  An  action  in  replevin  or  trover  will  not 
lie.  This  case,  therefore,  had  no  business  in  the  Circuit 
Court,  and  that  court  had  no  jurisdiction  to  render  the 
judgment  complained  of. 

Objection  is  made  that  the  damages  are  excessive.  This 
may  be  true.  But  in  view  of  the  conclusions  stated  it  is 
not  necessary  to  consider  other  alleged  errors.  The  judg- 
ment of  the  Circuit  Court  is  reversed,  with  a  finding  of  facts. 


Anna  Holdroff  ?.  Ferdinand  F.  Bemlee. 

1.  ELKcmoN— 7V>  Declare  Principal  Note  Due  for  a  Breach  of  Con- 
difton—JVoh'ce.— Where  a  trust  deed  provides  that  the  legal  holder  of 
the  indebtedness  may,  at  his  option  and  without  notice,  declare  the 
principal  note  due  and  payable  for  a  breach  of  any  of  its  conditions,  the 
filing  of  a  bill  to  foreclose  the  trust  deed  is  a  sufficient  declaration  of 
the  option  to  declare  the  principal  note  due,  and  no  formal  declaration 
to  that  effect  is  necessary. 

2.  Chancery  Practice— 0?>;€c<ion  to  Master^s  Report  Must  be  Spe- 
cific.— Objections  and  exceptions  to  a  master's  report  must  be  specific 
in  order  to  avail  an  appealing  party  in  a  court  of  review. 

Bill  to  Foreclose  a  Trust  Deed.— Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  H.  Chetlain,  Judge  presiding.  Heard 
in  this  court  at  the  March  term,  1902.  Affirmed.  Opinion  filed  Feb- 
ruary 9,  1908. 

John  C.  Wilson,  attorney  for  appellant. 

Koehlbr  &  Wilder,  attorneys  for  appellee. 
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Mr.  Justice  Windks  delivered  the  opinion  of  the  court. 

Appellee  filed  his  bill  June  12, 1901,  to  foreclose  a  trust 
deed  securing  a  principal  note  of  $2,600  made  by  appellant, 
dated  January  26,  1899,  payable  to  appellee  three  years 
after  its  date,  with  interest  at  six  per  cent  per  annum,  pay- 
able half-yearly  until  its  maturity  on  January  26th  and  July 
26th,  each  year,  and  seven  per  cent  per  annum  after  matu- 
rity, the  interest  installments  being  evidenced  by  six  interest 
notes  of  $78  each,  which  respectively  bear  interest  at  seven 
per  cent  per  annum  after  their  maturity.  The  trust  deed, 
among  other  things,  provides  that  on  a  breach  of  any  of  its 
conditions,  the  whole  of  the  indebtedness,  including  prin- 
cipal and  all  earned  interest,  should  become  immediately 
due  and  payable,  at  the  option  of  the  legal  holder  thereof, 
without  notice.  The  bill  alleges  that  appellee,  at  the  filing 
of  the  bill,  was  the  legal  owner  and  holder  of  the  principal 
note,  trust  deed  and  an  unpaid  interest  note  on  said  prin- 
cipal note,  which  is  marked  "  Exhibit  C,"  and  is  attached 
to  the  bill.  This  interest  note  is  for  $78  and  matures  Jan- 
uary 26,  1901.  The  bill  also  alleges  that  there  is  due  to 
appellee  the  amount  of  the  principal  note  with  interest 
thereon  at  seven  per  cent  per  annum  from  January  2G, 
1901. 

Appellant  answered  the  bill,  the  cause  was  referred  to  a 
master,  who  took  evidence  and  reported  to  the  court,  finding 
due  to  appellee,  including  solicitor's  fees  of  $250,  $3,044.80. 
On  a  hearing  of  exceptions  to  the  report  by  the  chancellor, 
the  solicitor's  fees  were  reduced  to  $150,  and  in  all  other 
respects  the  report  was  approved  and  a  decree  of  sale 
entered. 

It  is  claimed  by  appellant  that  the  bill  alleges  no  default 
nor  election  by  the  legal  holder  of  the  indebtedness  to 
declare  the  principal  note  due  and  payable,  and  therefore  it 
was  error  for  the  court  to  enter  the  decree  it  did. 

The  allegation,  as  is  stated  above,  shows  there  was  an 
unpaid  interest  note  due  January  26,  1901,  of  which  appel- 
lee was  the  legal  owner  and  holder.  This  note,  which  is 
attached  to  the  bill  was,  when  the  bill  was  filed,  overdue 
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more  than  four  months,  and  taken  in  connection  with  the 
allegation,  sufficiently  shows  a  default. 

The  trust  deed,  as  we  have  seen,  provides  that  the  legal 
holder  of  the  indebtedness  may,  at  his  option  and  without 
notice,  declare  the  principal  note  due  and  payable  for  a 
breach  of  any  of  its  conditions.  One  of  its  conditions  was 
to  pay  the  said  interest  note  at  its  maturity,  which  was  not 
done.  The  filing  of  the  bill  was  a  sufficient  declaration  of 
his  option  to  declare  the  principal  note  due,  and  no  formal 
declaration  to  that  effect  was  necessary.  Heffron  v.  Gage, 
149  111.  190;  Brown  v.  McKay,  151  111.  323;  Princeton 
Loan  &  T.  Co.  v.  Munson,  60  111.  371;  Cundiff  v.  Brokaw, 
7  111.  App.  147;  2  Jones  on  Mortgages,  Sec.  1182. 

In  the  section  cited  from  Jones,  the  author,  in  speaking 
of  the  mortgagee's  election  to  consider  the  whole  debt  due, 
says :  "  His  proceeding  to  enforce  the  mortgage  suffi- 
ciently shows  his  election."  This  seems  reasonable  as 
applied  to  the  case  at  bar,  and  is  supported  by  th<3  cases 
cited.  In  the  Brown  case,  sti^pra^  in  which  the  option  to 
declare  the  principal  sum  due  was  not  provided,  as  in  this 
case,  that  it  should  be  without  notice,  the  court  say : 

"  The  determination  on  the  part  of  the  holder  of  the 
notes  to  file  a  bill  for  the  foreclosure  of  the  trust  deed,  for 
the  entire  indebtedness,  and  causing  the  same  to  be  prepared 
and  filed  in  pursuance  of  such  determination,  was  a  sufficient 
election  to  declare  the  whole  sum  due,  and  to  entitle  him 
to  maintain  his  bill." 

The  facts  alleged  in  the  bill,  to  which  we  have  referred, 
and  which  were  proved  on  the  hearing,  show  appellee's 
right  to  declare  the  principal  sum  due.  The  bill  alleges 
that  the  principal  note  was  due,  and  it  seems  useless  to  have 
alleged  in  addition  to  this  and  the  other  facts  stated  that 
he  elected  to  declare  the  principal  note  due.  Equity  will 
not  require  a  useless  thing  to  be  done. 

Appellant  places  special  reliance  upon  the  case  of 
Wheeler  v.  Foster,  82  111.  App.  153-6,  but  we  think  the  case 
is  not  controlling,  and,  if  it  sustains  appellant,  we  think  is 
not  supported  by  authority.     What  was  averred  in  the  bill 
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in  that  case  does  not  appear  from  the  report,  and  the  court 
decides  only  "  that  a  party  can  not  aid  his  pleadings  by  his 
proofs,"  and  does  not  hold  expressly  that  the  bringing  of 
suit  was  not  an  election  to  declare  the  principal  sum  due. 

Moreover,  there  is  no  specific  objection  to  the  master's 
report  nor  exception  thereto  upon  the  hearing  before  the 
chancellor,  which  points  out  the  lack  of  any  particular 
allegation  in  the  bill.  The  only  objection  and  exception  in 
this  regard  is  :  '*  Said  master's  report  and  conclusion  are 
not  supported  by  the  allegations  of  the  bill  of  complaint." 
It  is  well  settled  that  objections  and  exceptions  to  the 
master's  report  must  be  specific  in  order  to  avail  an  appeal- 
ing party  in  a  court  of  review.  The  objection  and  excep- 
tion are  too  general.  Had  they  been  specific,  the  bill  might 
have  been  amended. 

Appellant  claiming  no  other  cause  of  error  in  his  argu- 
ment, we  are  of  opinion  that  the  decree  of  the  Superior 
Court  should  be  and  it  is  affirmed. 
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What  is  necessary  to  impeach  a  conveyance 433 

Destructive  effect  upon  a  contract 373 

Concurrent  jurisdiction  of  equity  and  law 373 

FRAUDULENT  CONVEYANCES— Debtor  and  creditor 99 

Presumptions  arising  from  relation  of  parties  to 5 

FREEHOLDS— Involved  in  an  attempt  to  compel  owner  of  land 

under  a  river  to  lower  its  tunnel  therein 439 

Title  to  real  property  may  be  determined  in  an  action  of  tres- 
pass quare  clausum  /regit 464 

When  it  is  involved 62 

Where  it  is  involved  in  foreclosure  proceedings— Homestead . .  62 
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G 

GARNISHMENT-Chap.  62,  Sec.  4,  R.  S 611 

When  person  summoned  as  a  garnishee  fails  to  appear 611 

GENERAL  INCORPORATION  ACT— Intention  is  that  subscrib- 
ers to  capital  stock  should  be  persons  of  financial  responsi- 
bility      496 

GENERAL  ISSUE— Evidence   admissible   under,  in  actions   ex 

delicto 1 

H 

HABEAS  CORPUS— Order  of  discharge  not  a  final  order 316 

HOMESTEAD— Where  it  is  involved  in  foreclosure  proceedings- 
Freehold  63 

HUSBAND  AND  WIFE— One  as  witness  for  the  other 218,  658 

HYPOTHETICAL  QUESTIONS— When  questions  put  to  medical 

experts  need  not  be  framed  hypothetically 204 

I 

IMPEACHMENT— Nature  of  questions  put  to  witness  called  to 

impeach  another 626 

New  trials  will  not  be  granted  for  purposes  of 653 

INJUNCTIONS— Issued  without  notice— Right  of  objection 289 

Will  not  issue  to  interfere  with  the  board  of  trade  while  regu- 
larly engaged  in  an  investigation  in  pursuance  of  valid  by- 
laws   289 

What  a  motion  to  dissolve  on  the  ground  of  insufficiency  of 

the  bill  admits 290 

When  the  act  or  thing  threatened  is  a  nuisance  per  se 559 

Where  notice  must  be  given 580 

INSTRUCTIONS— Where  the  evidence  is  conflicting 123 

Leaving  out  element  of  authority  of  officer  to  act 123 

Where  the  court  might  have  directed  the  verdict  which  was 

returned 87 

Circumstantial  evidence 104 

Invading  province  of  the  jury 104 

Appellate  Court  must  review  although  no  motion  for  a  new 

trial  appears  in  the  bill  of  exceptions 65 

Submitting  a  question  of  law  to  the  jury 43 

That  mortgage  is  not  invalidated  by  an  agreement  between 

the  parties  that  the  mortgaged  property  may  be  sold 82 

That  because  plaintiff  mentioned  purpose  for  which  he  bought 

materials  defendant  warranted  them  for  such  purpose 175 

Where  evidence  upon  which  a  recovery  is  asked  is  slight 462 

Where  evidence  is  evenly  balanced 402 

Court  may  in  giving,  assume  a  fact  as  proven  which  is  as- 
sumed by  the  parties 814 
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INSTRUCTIONS.     Continued, 

.    Substitution  of  word  **  negligence  "  for  word  "  fault " 814 

Ab  to  drawing  inferences 314 

Plaintiff  adopting  an  extra  hazardous  method 595 

Party  may  have  the  jury  instructed  as  to  the  issues  and  the 

law  bearing  upon  his  theory  of  the  case 631 

Declaring  liability  or  freedom  from  liability 579 

Referring  to  case  as  alleged  in  the  declaration 579 

Telling  the  jury  they  should  consider   the  evidence  '*  in  the 

light  of  the  knowledge  which.you  have  obtained  as  men  of 

affairs" 626 

Signaling  out  one  prominent  fact  and  ignoring  others 5 

That  no  presumption  arises  from    relationship  of  parties  to 

alleged  fraudulent  sales 5 

That  the  father  and  son,  in  their  dealings  with  each  other,  are 

upon  the  same  footing  as  persons  who  are  strangers 5 

Apparent  intelligence  or  lack  of  intelligence  of  witnesses 652 

.    Testimony  of  husband  in  behalf  of  wife 653 

INSURANCE— A  contract  of  indemnity 471 

Contract  to  be  liberally  construed 471 

When  formal  proofs  of  death  are  unnecessary 471 

Where  the  subordinate  lodge  is  the  agent  of    the  supreme 

lodge 471 

Construction  of  laws  of  the  order 471 

Society  having  money  in  its  possession  belonging  to  member, 

and  the  power  to   apply  it,  must  pay  out    of   such  money 

assessmentB  due  from  such  member 331,  471 

Where  member  of  beneficiary  order  contracts  that  he  will  be 

bound  by  the  laws  of  the  order  which  might  afterward  be 

enacted 267 

Prima  facie  csae  in  suit  on  a  benefit  certificate 267 

Acts  constituting  a  waiver  of  the  condition  requiring  proof  of 

loss 283 

Death  by  suicide,  sane  or  insane 159 

Knowledge  of  agent  is  knowledge  of  the  company 143 

INTEREST— Privilege  of  exacting  a  higher  rate  than  is  allowed  by 

the  general  statute  concerning  interest 618 

When  recoverable 510 

Allowed  on  mortgage  note  by  decree  of  foreclosure 589 

INTOXICATING  LIQUORS— Ownership  when  sent  C.  O.   D.  by 

express 119 

J 

JUDGMENTS— Motion  in  arrest  of,  when  there  is  one  good  count  16 
Rendered  by  a  person  possessing  no  judicial  powers— Appeal 

from 46 

Practice  in  Appellate  Court  where  they  have  been  erroneously 

entered 688 

Power  of  court  over,  at  subsequent  term 242 
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JUDGMENTS.    Continued. 

Power  of  court  to  make  them  payable  out  of  a  special  fund. .  406 

Conclusiveness  of 406 

Record  includes  the  terms  of  a  written  obligation  set  forth  upon 

the  docket 406 

Turns  upon  those  things  concerning  which  there  necessarily 

must  have  been  adjudication 454 

Matters  not  concluded  by 454 

Where  there  is  no  verdict  as  a  basis  for 487 

Only  persons  parties  to,  need  be  summoned  in  taking  an  appeal  625 

JUDGMENT  BY  CONFESSION— May  be  opened  upon  application 

of  any  defendant  having  a  meritorious  defense 77 

JURISDICTION— Question  raised  on  motion  to  dismiss  suit 46 

Concurrent  jurisdiction  of  equity  and  law  on  fraud 878 

JURY— Province  to  decide  upon  credibility  of  witnesses 267 

L 

LANDLORD  AND  TENANT— Trade  fixtures  must  be  removed  on 

or  before  the  expiration  of  the  lease 610 

Action  of  tenant  kept  out  of  possession  by  one  holding  the 

paramount  title 585 

LEVEE  ACT— Appeals  under 28 

LIBEL— Defined 170 

Exemplary  damages  in 170 

LIENS — Factor  has  a  lien  upon  goods  in  his  possession 196 

Priority  of— Mortgages 831 

LIS  PENDENS— Three  things  essential  to  the  doctrine 657 

Defined 657 

Does  not  apply  to  sales  of  stock 657 

M 

MALICE— Meaning  of,  as  used  in  Chap.  72,  Sec.  2,  R.  S 481 

MANDAMUS— There  must  be  a  clear  case 406,  657 

Equitable  defense  can  not  be  set  up  as  against  a  plain  legal 

right 657 

MASTER— When  his  finding  will  not  be  disturbed 618 

MASTER  AND  SERVANT— Servant  wantonly  selecting  the  more 

hazardous  of  two  methods 595 

Servant  assumes  the  ordinary  hazards  of  the  employment. . . .  221 
Servant  may  assume  that  appliances  furnished  are  sufficient 

for  their  purpose 261 

Servant  may  remain  in  employ  of  master  for  a  reasonable  time 

awaiting  remedy  of  defects 262 

Where  danger  of  continuing  use  of  tool  is  imminent 262 

Where  servant  fails  to  use  appliances  furnished  him 92 
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MECHANICS*  LIENS— Statutory  requirements 858 

Where  contract  is  verbal 358 

MISTAKE— A  mental  condition 536 

Must  be  material  to  transaction  to  entitle  a  |iarty  to  relief. . . .  536 

Only  reasonable  diligence  required 536 

MORTGAGES — When  contemporaneous  parol  agreements  not  in- 
cluded in  mortgage  may  be  shown 33 

Third  party  may  prove  fraudulent  intention  of  parties 32 

Priority  of  lien 321 

What  must  be  shown  in  order  to  impeach  a  chattel  mortgage.  634 

Deed  may  be  shown  to  be 283 

Interest  allowed  on  note  by  decree  of  foreclosure \ .  589 

Execution  not  a  change  of  title 288 

Instruction  that  it  is  not  invalidated  by  an  agreement  between 

the  parties  that  mortgaged  property  may  be  sold 82 

N 

NEGLIGENCES— By  reason  of  which  damages  can  be  recovered. .  221 
Owner  of  franchise  is  liable  for  the  negligence  of  those  whom 

it  allows  to  use  it 400 

Happening  of  accident  in  passenger  elevator  raises  a  presump- 
tion of 545 

Servant  assuming  obvious  dangers 595  ' 

Fact  that  sparks  from  locomotive  set  fire  is  a  prima  facie  case 

of 25,67 

Backing  cars  upon  crossing  while  another  train  is  passing 111 

Sounding  whistle  while  passing  under  an  overhead  bridge 

upon  which  a  buggy  is  passing 69 

Actions  given  to  personal  representative  of  deceased  for  death 

by  negligent  act 1 

A  question  for  the  jury 16 

NEW  TRIALS— Character  of  newly  discovered  evidence 545 

Where  newly  discovered  evidence  is  merely  cumulative 545 

Will  not  be  granted  for  purposes  of  impeachment 653 

Objections  not  made  in  motion  for,  are  waived 170 

Appellate  Court  must  review  instructions  even  where  no  mo- 
tion for,  appears  in  the  bill  of  exceptions 65 

NOTICE— Of  application  for  an  injunction,  where  it  must    be 

given 580 

Election  to  declare  principal  note  due  for  a  breach  of  condi- 
tion   671 

NUISANCE— Ordinance  declaring  that  a  nuisance  which  is  not. . .  120 

What  use  of  property  creates 559 

Erection  of  an  unsightly  structure  is  not 559 

Character  when  in  doubt  must  be  established  in  an  action  at 

law 559 

When  claim  to  relief  is  based  upon  the  use  to  be  made  of  a 

building  erected  upon  one*s  own  Kround 559 
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NUISANCE.     Continued. 

Injunctions  when  the  act  or  thing  threatened  is  a  nuisance 

per  se 559 

Equity  jurisdiction  over  the  subject  of 560 

o 

ORDINANCES— Declaring  that  a  nuisance  which  is  not  a  nui- 
sance      120 

Privilege  of  streets  need  not  be  granted  to  company  by  ordi- 
nance      146 

Part  void  and  part  valid 37 

P 

PARENT  AND  CHILD— Presumptions  applying  when  they  deal 

with  each  other 5 

PAROL  evidence:— Competent  to  show  the  consideration  dif- 

fei'ent  from  that  expressed  in  the  deed 154 

PARTNERS— When  statute  of  limitations  begins  to  run  as  be- 
tween      640 

Where  only  partner  has  been  served  in  a  suit  brought  upon  a 

joint  obligation 625 

PARTNERSHIP— Not  a  legal  entity 326 

PASSENGER  ELEVATORS— Liability  of  person  operating  is  the 

same  as  that  of  a  common  carrier 544 

Happening  of  an  accident  raises  a  presumption  of  negligence.     545 

PHOTOGRAPHS— When  admissible  in  evidence 191 

PLEADING — What  a  motion  to  dissolve  an  injunction  on  the 

ground  of  insufficiency  of  the  bill  admits 290 

Taken  most  strongly  against  the  pleader 290 

Objpctionfl  to  evidence  do  not  relate  to  errors  in  settling 75 

Pleas  in  abatement 485 

Not  necessary  that  the  declaration  should  describe  injuries  as 

permanent 545 

It  is  not  necessary  to  charge  in  specific  terms  a  duty 595 

PRACTICE — Where  but  one  partner  has  been  served  in  a  suit 

brought  upon  a  joint  obligation 625 

It  is  the  peculiar  province  of  the  juiy  to  determine  the  pre- 
ponderance and  credibility  of  the  evidence 615 

Where  the  master's  finding  has  been  approved  by  the  chan- 
cellor      510 

Where  there  is  no  verdict  as  a  basis  for  a  judgment 487 

Filing  additional  plea — Statute  of  limitations 853 

Judgment  not  reversed  for  technical  error 413 

When  the  statute  of  limitations  begins  to  run,  where  two 
remedies  for  the  same  relief  accrue  at  different  times. 272 
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PRACTICE.    Continued.  \ 

Where  juries  have  found  three  times  the  same  way 894 

Court  is  presumed  to  liave  complied  with  its  own  rulte 236 

Where  exceptions  are  not  taken  to  action  of  trial  court 213,  413 

Assignee  of  chose  in  action  must  sue  in  name  of  assignor 196 

Waiver  of  tort  by  bringing  action  in  attachment. 19C 

Objections  not  made  in  a  motion  for  a  new  trial  waived. . . .  170,  236 
Where  the  findings  of  the  master  are  approved  by  the  chan- 
cellor   342 

Court  may,  in  giving  instructions,  assume  a  fact  as  proven 

which  is  assumed  by  parties 814 

Power  of  court  over  judgment  rendered  at  prior  term 242 

Court  will  be  presumed  to  have  done  its  duty 243 

When  defendant  rests  his  defense  upon  a  fact  which  is  not 
included  in  the  allegations  necessary  to  support  the  plaint- 
iffs case 267 

Setting  aside  defaults  rests  largely  in  the  legal  discretion  of  the 

trial  court 246 

Objection  to  evidence  does  not  relate  to  errors  in  settling  the 

pleadings 75 

Extension  of  time  in  which  to  present  an  amended  affidavit  of 

merits 117 

Where  party  may  have  the  damages  assessed  by  a  jury 1 17 

Plea  to  declaration  supported  by  affidavit  of  merits 117 

Whaf^evidence  is  admissible  in  actions  ex  delicto  under  the 

general  issue 1 

Questions  of  jurisdiction  raised  by  motion  to  dismiss  suit; 40 

Contract  limiting  liability  of  common  carriers  need  not  be  spe- 
cially pleaded  as  a  defense  to  an  action  for  damages 54 

Where  case  has  been  tried  twice  by  a  jury 14 

Object  of  arguments  to  juries 16 

Motion  in  arrest  of  judgment  where  there  is  one  good  count. . .  16 

PRESUMPTIONS— No  presumption  of  fraud 433,  634 

Account  stated  sent  to  defendant  in  the  usual  and  customary 

way 615 

That  the  proceedings  of  court  are  regular 367 

Of  negligence— Happening  of  accident  in  passenger  elevator 

raises 545 

That  court  has  done  its  duty 243 

Arising  from  relationship  of  parties  to  fraudulent  sales 5 

PROBATE  COURTS— Appeals  from,  are  retried  de  noco 869 

PROCESS — When  sheriff  is  protected  in  making  arrest •. .  316 

Effect  of  technical  defects  after  party  has  submitted  himself 

to  the  jurisdiction  of  the  court 413 

PROMISSORY  NOTES— Duty  of  maker  to  take  up  his  paper 626 

When  demand  of  payment  is  necessary 626 

Made  payable  at  a  particular  place— Demand 626 

Purpose  for  which  given i:jO 
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PROXIMATE  CAUSE— Defined 647 

PUBLIC  IMPROVEMENTS— Damages  caused  by 97 

Q 

QUESTION  OF  FACT— May  be  submitted  to  a  jury  by  the  chan- 
cellor    180 

Dedication 65 

Witnesses  should  be  confined  to 594 

Negligence 16 

QUO  W  A  RRANTO— To  determine  question  of  legal  organization  of 

corporations 604 

E 

RAILROADS— Fact   that  fire  is  set  by  sparks  from   locomotive 

makes  &  prima  facie  case  of  negligence 25,  67 

Burden  is  upon  company  to  show  due  care 67 

Negligence  in  sounding  a  whistle  while  passing  under  an  over- 
head bridge  upon  which  a  buggy  is  passing 69 

Plaintiff  must  prove  that  deceased  was  exercising  ordinary 

care  to  avoid  injury 87 

Tjiability  of  owner  of  property  devoted  to  public  use 218 

Duty  to  keep  fences  in  repair 27 

Negligence  in  backing  cars  upon  crossing  while  another  train 

is  passing Ill 

Right  under  police  power  to  require   them  to  elevate  their 

tracks 217 

Easement  of  public  in  their  right  of  way 217 

Owner  of  franchise  is  liable  for  negligence  of  those  whom  it 

allows  to  use  it 400 

RATIFICATION— Made  only  upon  full  knowledge  of  the  mate- 
rial facts 224 

REAL  ESTATE  BROKERS— Interference  of  owner  with  broker 

in  negotiating  sale 151 

RECEIVERS — Appointment  pendente  lite  a  matter  of  discretion . .    445 

What  plaintiff  must  show 415 

Court  of  equity  proceeds  with  caution  against  a  defendant  in 

possession 445 

Appointment  must  be  necessary  to  preserve  some  particular 
property  for  such  parties  as  shall  be  entitled  to  the  benefit 

thereof 446 

Where  party  in  possession  is  insolvent  and  plaintifiTs  claim  is 

not  clear 446 

Power  of  appointment  should  be  cautiously  exercised 446 

As  against  one  in  possession— When  one  will  be  appointed .. .    446 

REFUNDING  BONDS— Administrators 369 

RELEASE— Of  claim  by  sole  beneficiaiy 1 
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REPLEVIN— JSm  judicata 218 

RESCISSION  OF  CONTRACTS— Condition  of  affairs  must  be  such 

that  a  substantial  restoration  can  be  made ., 586 

RES  JUDICATA— Replevin 213 

Upon  what  the  doctrine  rests 454 

Judgment  turns  only  upon  those  things  concerning  which 

there  necessarily  must  have  been  adjudication 454 

Matters  not  concluded  by  judgment 454 

REWARDS— Rule  as  to  payment  ba^ed  upon  the  principle  appli- 
cable to  contracts 255 

One  claiming  a  reward  for  doing  a  certain  thing  must  have 

known  of  reward 255 

S 

SALES— Rule  of  caveat  emptor 107 

Acquiescing  in  false  statements  of  auctioneer 108 

Seller  reserving  title  to  property  may  assert  it  at  any  time. . . .  180 

Delivery  of  goods  to  carrier  vests  title  in  vendee 120 

SEDUCTION— Evidence  of,  admissible  in  actions  for  breach  of 

promise  of  marriage s 249 

SIDEWALKS — Evidence  of  condition  of,  at  a  time  subsequent  to 

the  injury 191 

That  another  person  has  subsequently  been  injured  by 191 

SLANDER— Evidence  supporting  a  verdict 114 

What  is,  under  the  statute 9 

When  several  statements  taken  together  amount  to  charging 

plaintiff  with  adultery 9 

Repetition  of  offense  may  be  shown  in  aggravation 170 

SOLICITOR'S  FEES— In  partition  proceedings— Defense  required 

to  prevent  the  apportionment  of  costs 886 

What  the  court  may  take  into  consideration  in  determining. .  886 
Decree  may  be  entered  in  favor  of  the  solicitor  not  a  party  to 

the  suit 886 

Reversal  of  decree  in  Circuit  Court  does  not  affect  order  to 

pay 868 

Court  may  form  an  independent  judgment  as  to  the  amount.  849 
SPECIFIC  PERFORMANCE— Relief  is  within  the  discretion  of 

the  court 495 

Of  an  agreement  to  organize  a  corporation 495 

Ek]uity  will  enforce  contract  in  all  its  parts 495 

STATUTES— Who  may  file  bill  under  section  25  of  the  corpora- 
tion act 273 

Liability  of  stockholders  under  section  25,  of  the  corporation 

act .- 272 

Application  of  term  ''  After  exhausting  th^  assets  of  the  cor- 
poration "  in  section  25  of  the  corporation  act 272 

Section  117,  Ch.  8,  R.  S.,  construed 869 
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STATUTES.    Continued. 

Section220of  the  Criminal  Code 525 

Sec.  18,  Ch.  110,  R  S 485 

Par.  58,  p.  1116,  Hurd's  Stat  1901,  applies  only  to  money  de- 
mands   490 

Section  40,  Chapter  106,  R.  S.,  construed 886 

Sec.  53,  Art  9,  of  the  Municipal  Incorporation  Law~  Con- 
struction of  word  "costs." 858 

Chapter  70,  R,  S.,  construed. 1 

Sec.  10,Ch.  96,  R.  S 187 

Purpose  of  Chapter  95,  Par.  27,  R.  S 164 

STAITTTE  OF  LIMITATIONS— Equity  foUows  the  law 271 

A  statute  of  repose 271 

Where  a  person  liable  to  an  action  fraudulently  conceals  the 
cause  of  such  action  from  the  knowledge  of  the  person  en- 
titled thereto 271 

When  it  begins  to  run  as  between  partners 640 

Practice 853 

STOCK— Recital  in  certificate  that  the  stock  is  "  fully  paid  and 

non-assessable." 842 

Right  of  purchaser  to  rely  upon  recitals  in  certificate 842 

STREET  RAILROADS— Superior  right  to  portion  of  street  occu- 
pied by  tracks 579 

SUICIDE— Death  by,  sane  or  insane— Insurance 159 

T 

TAX  SALES— Certificate  of  redemption  competent  to  show  sums 

paid  for  redemption  from 589 

TENDER— Of  books  under  contract 427 

TORTS— Waiver  of  by  bringing  action  in  attachment 196 

TRADE  FIXTURES— Must  be  removed  on  or  before  the  expira- 
tion of  the  lease 510 

TRADE-MARB:S— Public  are  entitled  to  protection 625 

Right  of  a  corporation  to  the  use  of  its  name 525 

TRESPASS— Qitare  dausum /regit— -Title  to  real  property  may  be 

determined  in 454 

u 

USAGE— How  it  must  be  established 224 

USURY— Loaning  fimds  of  building  association  without  comply- 
ing with  the  statute 618 

V 

VENDOR  AND  VENDEE— Where  vendee  relies  upon  superior 

knowledge  of  vendor 76 


X 
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VERDICTS— Duty  of  the  Appellate  Court  to  set  aside  if  the  result 

of  passion  or  prejudice 168 

Where  reviewing  courts  will  not  disturb 52 

Where  there  is  no  verdict  as  a  basis  for  a  judgment 487 

Where  evidence  is  sufficient  to  sustain  it,  it  will  not  be  re- 
versed   102 

Right  of  prevailing  party  where  court  is  asked  to  set  aside. ...  015 

Manifestly  against  the  weight  of  the  evidence 518 

Appellate  Court  may  always  consider  the  sufficiency  of  the 

evidence  to  support 462 

Erroneous  instructions  where  the  court  might  have  directed 

the  verdict  returned 87 

Evidence  supporting — Slander. 114 

VESTED    RIGHTS— Of  company  in  privileges  granted  to   it  in 

streets 146 

VOLUNTARY  ASSIGNMENTS— No  other   court   can  interpose 

when  the  jurisdiction  of  the  County  Court  has  once  attached.  667 

Assignee  is  trustee  for  creditors ,  667 
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